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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

Case No. 20-cv-80143-MIDDLEBROOKS/Brannon 

 

DIAMOND RESORTS U.S. COLLECTION  

DEVELOPMENT, LLC, et. al., 

 

 Plaintiffs, 

v. 

PANDORA MARKETING, LLC, et. al.,  

 Defendants. 

________________________________/ 

ORDER GRANTING DEFENDANTS’ MOTION TO TRANSFER 

 THIS CAUSE is before the Court upon three Motions to Transfer Venue. On May 20, 

2020, Defendant Pandora (“Defendant Pandora”) filed a Motion to Dismiss and Strike Plaintiffs’ 

First Amended Complaint, wherein Defendant Pandora argued in the alternative to transfer venue. 

(DE 77). On the same day, Defendant Intermarketing Media, LLC (“Defendant Intermarketing”) 

independently filed a Motion to Dismiss or, in the Alternative, to Transfer Venue. (DE 78). 

Addressing both Motions to Transfer jointly, Plaintiffs Diamond Resorts U.S. Collection 

Development, LLC and Diamond Resorts Hawaii Collection Development, LLC (“Plaintiffs”) 

responded on June 3, 2020. (DE 96). Defendants Pandora and Intermarketing both replied on June 

6, 2020. (DE 106; DE 107). These Motions are fully ripe for disposition.  

Additionally, on June 12, 2020, Defendants Sean Slattery, Slattery, Sobel & DeCamp LLC, 

Del Mar Law Group LLP, and Carlsbad Law Group, LLP (“Defendants Slattery, Slattery Law, 

Del Mar, and Carlsbad”) filed a Motion to Transfer. (DE 111). On June 16, 2020, Defendants 

Mccroskey Legal, Unlock Legal, and Miranda Mccroskey, Esq. (“Defendants Mccroskey Legal, 

Mccroskey, and Unlock”) also filed a Motion to Transfer or, in the Alternative, to Dismiss. (DE 
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113). Plaintiffs have not yet responded to either of these more recent Motions. As I find that there 

is sufficient information and legal argument contained within the two ripe Motions to Transfer, I 

base my ruling entirely on these Motions. However, where appropriate, I will make reference to 

arguments within the unripe Motions. For the following reasons, Defendants’ Motions to Transfer 

are granted.  

BACKGROUND 

 In this action, Plaintiffs, two LLCs that offer timeshare vacations, essentially seek to 

challenge the “timeshare exit services” provided by Defendants. See DE 62 ¶¶ 34-40. These 

timeshare exit services, which vary somewhat from Defendant to Defendant, all provide Plaintiffs’ 

customers with a means to exit their timeshare contracts. Id. Plaintiffs argue that Defendants use 

various false or misleading tactics to pressure customers into accepting timeshare exit services. 

See e.g., DE 62 ¶42. Plaintiffs contend that these services are, in whole or part, illegitimate. See 

e.g., DE 62 ¶46. Therefore, Plaintiffs bring five distinct causes of action against the various 

Defendants: 1) Violation of the Lanham Act, 2) Tortious Interference with Contractual Relations, 

3) Violations of Florida’s Deceptive and Unfair Trade Practices Act, 4) Contributory False 

Advertising in Violation of the Lanham Act, and 5) Civil Conspiracy.1 

 Presently, all nine Defendants in this case have sought to transfer venue out of the Southern 

District of Florida and to the Central District of California, arguing that transfer is warranted based 

upon the factors set forth in 28 U.S.C. § 1404. Plaintiffs oppose transfer and argue that this case 

can be conveniently and fairly litigated within the Southern District of Florida.  

 

 

 
1 As Plaintiffs’ Amended Complaint addresses only a single group of Defendants in each cause of 

action, these five causes of action are split into nine total counts.  
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LEGAL STANDARD 

Pursuant to 28 U.S.C. § 1404(a), “[f]or the convenience of parties and witnesses, in the 

interest of justice, a district court may transfer any civil action to any other district or division 

where it might have been brought or to any district or division to which all parties have consented.” 

Id. Section 1404 authorizes courts to transfer a case in order to avoid unnecessary inconvenience 

to the litigants, witnesses, and the public, and to conserve time, energy, and money. Van Dusen v. 

Barrack, 376 U.S. 612, 616 (1964). The burden is on the movant to establish that the suggested 

forum is more convenient. In re Ricoh Corp., 870 F.2d 570, 573 (11th Cir. 1989). To determine 

whether transfer is appropriate, courts embark on a two-prong inquiry. First, the new venue must 

be one in which the action could originally have been brought by the plaintiffs. 28 U.S.C. § 

1404(a). Second, courts are to conduct a balancing test, weighing several private and public interest 

factors to determine if transfer is justified. See Am. Dredging Co. v. Miller, 510 U.S. 443 (1994).  

Private factors to be weighed include: “the relative ease of access to sources of proof; 

availability of compulsory process for attendance of unwilling, and the cost of obtaining 

attendance of willing, witnesses; possibility of view of premises, if view would be appropriate to 

the action; and all other practical problems that make trial of a case easy, expeditious and 

inexpensive.” Id. at 448. Public interest factors that should be considered include: 

the administrative difficulties flowing from court congestion; the local interest in 

having localized controversies decided at home; the interest in having the trial of a 

diversity case in a forum that is at home with the law that must govern the action; 

the avoidance of unnecessary problems in conflict of laws, or in the application of 

foreign law; and the unfairness in burdening citizens in an unrelated forum with 

jury duty.  

 

Id. (quoting Piper Aircraft Co. v. Reyno, 454 U.S. 235, 241 n.6 (1981)). The plaintiff’s choice of 

venue generally should not be disturbed “unless it is clearly outweighed by other considerations.” 

Robinson v. Giarmarco & Bill, P.C., 74 F.3d 253, 260 (11th Cir. 1996) (citation omitted).  
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DISCUSSION 

 As an initial matter, it is necessary to clarify that filing in an inconvenient district does not 

warrant dismissal where the case can be transferred to a more convenient district within the federal 

system. A. Marine Const. Co., Inc. v. U.S. Dist. Ct. for W. Dist. of Texas, 571 U.S. 49, 60 (2013) 

(“Section 1404(a) is merely a codification of the doctrine of forum non conveniens for the subset 

of cases in which the transferee forum is within the federal court system; in such cases, Congress 

has replaced the traditional remedy of outright dismissal with transfer.”). Here, Defendants 

uniformly seek transfer to the Central District of California. Therefore, in this Order I consider 

only whether, under § 1404, transfer to the Central District of California is appropriate.  

1. Whether Plaintiffs Could Have Originally Filed in the Central District of California 

The first consideration under § 1404 is whether this case could have originally been filed 

in the Central District of California. An action can be filed anywhere that the court has subject-

matter jurisdiction, where venue is proper, and where the defendant is amenable to process issuing 

out of the transferee court. See Windmere Corp. v. Remington Prods., Inc., 617 F.Supp. 8, 10 

(S.D.Fla. 1985) (citing 15 C. Wright, A. Miller and E. Cooper, Federal Practice and Procedure § 

3845 (1976)). The Parties do not dispute that these requirements are met for the Central District of 

California. Upon a review of the pleadings, I agree with this assessment, and find that this 

requirement has been satisfied. Therefore, I must determine whether transfer is justified by 

weighing the remaining factors listed in § 1404(a). 

2. Plaintiff’s Choice of Forum 

The Eleventh Circuit has explained that “plaintiff's choice of forum should not be disturbed 

unless it is clearly outweighed by other considerations.” Robinson v. Giarmarco & Bill, P.C., 74 

F.3d 253, 260 (11th Cir.1996) (quotation marks and citation omitted). However, less deference is 

given to a Plaintiff’s choice of forum when Plaintiff does not choose a home forum. See Piper 
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Aircraft Co. v. Reyno, 454 U.S. 235, 256 (1981). This is because “[w]hen the home forum has been 

chosen, it is reasonable to assume that this choice is convenient, [but when] the plaintiff is foreign 

. . . this assumption is much less reasonable. Id. at 255-256. Here, Plaintiffs are “at home” in 

Delaware and in New Jersey, not in Florida. (DE 62 ¶¶ 1-2). Therefore, as Plaintiffs did not select 

a home forum, their choice of forum is entitled to less deference.  

3. Convenience of the Parties and Witnesses 

Defendants argue that convenience of the Parties strongly supports transfer from the 

Southern District of Florida to the Central District of California, as all corporate Defendants have 

a principal place of business in California, and all individual Defendants are citizens of California.2 

(DE 62 ¶¶ 3-11). Plaintiffs’ principal place of business is Nevada, which abuts California, arguably 

making California a more convenient forum for Plaintiffs as well. No Parties are incorporated or 

have a principal place of business in Florida.  

Defendant Pandora offers two declarations in support of its argument that travel to Florida 

will be inconvenient for the Parties. In the first, William Wilson, an owning and managing co-

partner of Pandora and a California citizen, states that he has “allergy and ear problems” which 

makes airplane travel a physical hardship. (DE 77-2 ¶ 2). He also states that, as a primary caretaker 

for a five-year old daughter and elderly parent, he would like to limit his time away from home to 

the greatest extent possible. (DE 77-2 ¶¶ 19-20). Rich Folk, the other partner and owner of 

Pandora, states that travel to Florida will impair his ability to run the business and will limit his 

time with family. (DE 77-1). These declarations do not describe unusual circumstances, but instead 

underscore the type of considerations which generally make cross-country travel burdensome.  

 
2 Plaintiff alleges that Defendants Timeshare Compliance and Resort Advisory also have a 

principal place of business in Wyoming.  
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As to the convenience of witnesses, it appears that witnesses are similarly concentrated in 

California. Defendants Intermarketing and Pandora state that the majority of their employees are 

located in California. This is likely true for the other Defendants as their principal places of 

business are in California. According to Defendants Slattery, Del Mar, and Carlsbad, of the 43 

witnesses on Plaintiff’s witness list “30 [witnesses]. . . are located or appear to be located in 

Southern California, four . . . appear to be located in Las Vegas, Nevada,” and five are located in 

Florida. (DE 111 at 8). Of course, Plaintiffs have not yet been given an opportunity to respond to 

this statement, and therefore I give it limited weight. However, based on my own investigation of 

Plaintiff’s witness list, it does appear that the majority of witnesses are located in California. 

Plaintiffs’ witness list also includes “Corporate Representatives” from seven entities, all of which 

appear to be located in Southern California. (DE 111-1). Given that corporate representatives will 

be in the best position to describe the practices, procedures, programs and methods employed by 

each Defendant, it appears that these individuals will be critical to this litigation. Therefore, I find 

that it will be far more convenient for these individuals to be deposed, appear at trial, and otherwise 

participate in this litigation if this matter is transferred to the Central District of California.  

Further, the ongoing COVID-19 pandemic remains a major concern for all litigation in this 

country. This pandemic has made airplane travel significantly more dangerous. Additionally, the 

virus has increased the risk of travel disruptions, making it more difficult to confidently plan future 

travel. Thus, it is particularly useful for Parties and the witnesses to be within driving distance of 

the court where their case is heard.  

Of course, Plaintiffs correctly note that it is possible for proceedings to be conducted 

remotely. However, if remote proceedings could obviate the inconvenience of any forum, transfer 

under § 1404 would never be appropriate. Therefore, given the factors discussed above and the 
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dangers presented by the COVID-19 virus, considerations of convenience to the parties and 

witnesses strongly support transfer to the Central District of California.  

4. Additional Private Factors 

As previously discussed, additional private factors include “the relative ease of access to 

sources of proof; availability of compulsory process for attendance of unwilling, and the cost of 

obtaining attendance of willing, witnesses . . . and all other practical problems that make trial of a 

case easy, expeditious and inexpensive.” See Am. Dredging Co. v. Miller, 510 U.S. 443 (1994). I 

find that all of these factors favor transfer to the Central District of California. Given that most 

witnesses listed by Plaintiff are located in California or Nevada, the cost of obtaining the presence 

of witnesses would be reduced upon transfer. Also, as all Defendants’ principal places of business 

are in California, relevant documents are much more likely to be in California than Florida. To the 

extent it is necessary to compel attendance of an unwilling witness, it is more likely that that 

witness will live in California rather than Florida, given that most employees are in California. 

Although it is not clear how Plaintiffs’ clients are distributed throughout the country, as “Diamond 

has nearly half a million members,” there are certainly many witnesses nearby in either forum, 

making the location of employees the most significant inquiry. (DE 62 ¶ 33). Finally, Plaintiff 

appears to be able to bear the cost of changing forums. Indeed, based on Plaintiffs’ proximity to 

California, it appears that Plaintiffs may save money if this case is transferred.  

5. Public Factors 

Plaintiffs argue that this case should not be transferred to the Central District of California 

as “the Southern District of Florida has a less congested docket and is more efficient in disposing 

of civil cases.” (DE 96 at 17). In support, Plaintiffs note that the median time from filing to 

disposition is quicker in the Southern District of Florida than in the Central District of California 
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(3.9 months to 4.8 months), as is the median time from filing to trial (15.8 months to 22.3 months).3 

Despite these differences, the Central District of California is still ahead of the national average, 

for which the median time from filing to disposition is 9.9 months and the median time from filing 

to trial is 27.7 months. Id. Therefore, the Central District of California still offers the Parties an 

opportunity for rapid disposition of their case. Further, it bears mentioning that Plaintiffs have filed 

multiple motions for extension of time in this action, and therefore, if this case is placed on a 

slightly more relaxed schedule, it does not appear that Plaintiffs would be unduly prejudiced. (See 

e.g., DE 32; DE 39; DE 43). 

Plaintiffs also argue that Florida has a strong public interest in the outcome of this case as 

Florida is purportedly the “timeshare capital” of the United States. (DE 96 at 19). According to 

Plaintiffs, “Florida is home to approximately 24% of the timeshare resorts in the United States 

while California accounts for only 8%.” Id. Even taking these percentages as true, California still 

has an interest in the outcome of this case, as 8% of the timeshares in the nation is a significant 

portion. Also, the fact that Plaintiffs are not residents of Florida, would tend to lessen Florida’s 

interest in this matter.  

Finally, Plaintiffs argue that this case should not be transferred as Plaintiffs have raised 

Florida causes of action. However, there is some dispute as to whether Florida law is, in fact, the 

governing law. See e.g., DE 77 (“It is unclear whether California law or Florida law will apply in 

this action.”). Even assuming that Florida law does apply, federal courts are well-equipped to apply 

the law of any state, where appropriate. Therefore, I find that public factors do not substantially 

affect the appropriateness of transferred, and certainly do not outweigh the strong private factors 

in favor of transfer.  

 
3 Federal Court Management Statistics, Judicial Caseload Profile, 

https://www.uscourts.gov/sites/default/files/data_tables/fcms_na_distprofile1231.2019.pdf. 
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CONCLUSION 

 Based on the foregoing and after careful consideration of the Parties’ written submissions, 

it is hereby ORDERED AND ADJUDGED that: 

1. Defendants Pandora and Intermarketing’s Motions (DE 77; DE 78) are GRANTED as to 

the request to transfer. 

2. To the extent they deem necessary, Defendants Pandora and Intermarketing may refile 

these Motions upon transfer, re-raising any of the arguments therein, other than the 

arguments related to transfer, which have been resolved in this Order.  

3. Defendants Slattery, Slattery Law, Del Mar, and Carlsbad’s Motion (DE 111) and 

Defendants Mccroskey Legal, Mccroskey, and Unlock’s Motion (DE 113) are DENIED 

AS MOOT.  

4. To the extent they deem necessary, Defendants Mccroskey Legal, Mccroskey, and Unlock 

may refile their Motion upon transfer, re-raising any of the arguments therein, other than 

the arguments related to transfer, which have been resolved in this Order. 

5. This Matter is TRANSFERRED to the Central District of California. 

6. The Clerk of Court shall CLOSE THIS CASE in this district.  

SIGNED in Chambers at West Palm Beach, Florida, this 18th day of June, 2019. 

 

_________________________________ 

       DONALD M. MIDDLEBROOKS 

       UNITED STATES DISTRICT JUDGE 
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