
UNITIED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

(FORT LAUDERDALE DIVISION) 

 

BERKLEY VACATION RESORTS, INC., et al., 

 

  Plaintiffs, 

 

v.       CASE NO.: 0:18-cv-62372-RAR 

 

MITCHELL REED SUSSMAN, an individual, 

 

  Defendant. 

________________________________________/ 

 

AMENDED ANSWER AND AFFIRMATIVE DEFENSES TO COMPLAINT [DOC. 1]  

WITH REQUEST FOR JURY TRIAL 

 

 Defendant, Mitchell R. Sussman (“Defendant”), pursuant to this Court’s Order Granting 

Plaintiffs’ Motion to Strike Affirmative Defenses, hereby files this Amended Answer and 

Affirmative Defenses to Complaint with Request for Jury Trial in response to Plaintiffs’ Complaint 

for Damages and Injunctive Relief (Doc. 1) (the “Complaint”), and asserts his affirmative 

defenses, as follows: 

PARTIES 

A. The Developer Plaintiffs 

1. Without knowledge and therefore denied. 

2. Without knowledge and therefore denied. 

3. Without knowledge and therefore denied. 

4. Without knowledge and therefore denied. 

5. Without knowledge and therefore denied. 

6. Without knowledge and therefore denied. 
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B. The Association Plaintiffs 

7. Without knowledge and therefore denied. 

8. Without knowledge and therefore denied. 

9. Without knowledge and therefore denied. 

10. Without knowledge and therefore denied. 

11. Without knowledge and therefore denied. 

12. Without knowledge and therefore denied. 

13. Without knowledge and therefore denied. 

14. Without knowledge and therefore denied. 

15. Without knowledge and therefore denied. 

16. Without knowledge and therefore denied. 

C. The Defendant 

17. Admitted. 

JURISDICTION 

18. 28 U.S.C. § 1332 speaks for itself, otherwise denied. 

19. Denied. 

20. Admitted that Defendant represents individuals who own or have owned timeshare 

interests sold to them by one or more Plaintiffs, otherwise denied. 

21. Admitted that Defendant represents individuals, pursuant to agreements, who may 

own or may have owned timeshare interests sold to them by one or more Plaintiffs, in connection 

with such individuals’ disputes with one or more Plaintiffs to secure their relief from such disputes, 

and has sent letters to one or more Plaintiffs in Florida on behalf of such individuals.  Otherwise 

denied. 
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22. Denied. 

23. Denied. 

VENUE 

24. 28 U.S.C. § 1391 speaks for itself, otherwise denied. 

GENERAL ALLEGATIONS 

 

D. The Timeshare Purchase 

 

25. Without knowledge and therefore denied. 

26. Without knowledge and therefore denied. 

27. Without knowledge and therefore denied. 

28. Without knowledge and therefore denied. 

E. Sussman’s Scheme to Solicit Timeshare Owners Through The Use Of False And 

Misleading Advertising 

 

29. Denied. 

30. Denied. 

31. The document attached as Exhibit A speaks for itself.  Otherwise denied. 

32. The document attached as Exhibit B speaks for itself.  Otherwise denied. 

33. Admitted that Defendant’s website http://www.timesharelegalaction.com contains 

examples of successful results obtained for his clients.  Otherwise denied. 

34. The documents attached as Exhibits C & D speaks for themselves.  Otherwise 

denied. 

35. The document attached as Exhibit E speaks for itself.  Otherwise without 

knowledge and therefore denied. 

36. Denied. 

37. Denied. 

Case 0:18-cv-62372-RAR   Document 117   Entered on FLSD Docket 04/24/2020   Page 3 of 23



F. Sussman’s Encouragement Of The Berkley Owners To Immediately Default On All 

Payment Obligations Related To Their Timeshare Interest 

 

38. Denied. 

39. Denied. 

40. Admitted that Defendant provides a “100% money-back guarantee” in connection 

with his timeshare-related practice.  Otherwise denied. 

41. Admitted that Defendant informs his clients regarding the potential risks associated 

with his services so that they can make informed decisions.  Otherwise denied. 

42. Denied. 

43. Denied. 

44. Without knowledge regarding how frequently Plaintiffs ignore correspondence 

from lawyers, therefore denied and otherwise denied. 

G. Sussman’s Continued Deceptive Conduct After Being Retained by Berkley Owners 

to Cause Further Harm to Plaintiffs 

 

45. The documents attached as Composite Exhibit F speak for themselves.  Otherwise 

denied. 

46. Denied. 

47. Denied. 

48. Denied. 

49. Admitted that Defendant’s website http://www.timesharelegalaction.com contains 

examples of successful results obtained for his clients and which otherwise speaks for itself.  The 

document attached as Exhibit B speaks for itself.  Otherwise denied. 

50. Denied. 
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51. The document attached as Exhibits G and H speaks for themselves, otherwise 

denied. 

52. The document attached as Exhibit I speaks for itself, otherwise denied. 

53. The document attached as Exhibit J speaks for itself, otherwise denied. 

54. The document attached as Exhibit K speaks for itself, otherwise denied. 

55. The document attached as Exhibit L speaks for itself, otherwise without knowledge 

and therefore denied. 

56. The document attached as Exhibit M speaks for itself, otherwise denied. 

57. Denied. 

58. Denied. 

59. The documents attached as Exhibit N and G speak for themselves.  Without 

knowledge as to the knowledge of unspecified Berkley Owners and Plaintiffs therefore denied.  

Otherwise denied. 

60. The document attached as Exhibit O speaks for itself, otherwise denied. 

61. Denied. 

62. Denied. 

63. Denied. 

64. Denied. 

65. The documents attached as Exhibit G and H speak for themselves, otherwise 

denied. 

66. Denied. 

67. Denied. 

68. Denied. 
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69. Denied. 

70. Denied. 

71. Denied. 

72. Without knowledge and therefore denied. 

COUNT I 

(TORTIOUS INTERFERENCE WITH EXISTING CONTRACTS) 

 

73. Defendant realleges and reincorporates his responses to the allegations in 

paragraphs 1 through 72 above as if more fully set forth herein. 

74. Denied. 

75. Without knowledge and therefore denied. 

76. Denied. 

77. Denied. 

78. Denied. 

79. Denied. 

80. Denied. 

81. Denied. 

82. Denied. 

COUNT II 

(TORTIOUS INTERFERENCE WITH  

ADVANTAGEOUS BUSINESS RELATIONSHIPS) 

 

83. Defendant realleges and reincorporates his responses to the allegations in 

paragraphs 1 through 72 above as if more fully set forth herein. 

84. Denied. 

85. Denied. 

86. Denied. 
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87. Denied. 

88. Denied. 

89. Denied. 

90. Denied. 

91. Denied. 

92. Denied. 

COUNT III 

(VIOLATION OF FLORIDA’S DECEPTIVE AND UNFAIR 

TRADE PRACTICES ACT, FLA. STAT. § 501.201, et seq.) 

 

93. Defendant realleges and reincorporates his responses to the allegations in 

paragraphs 1 through 72 above as if more fully set forth herein. 

94. Florida Statutes Sections 501.201, et seq., speak for themselves, otherwise denied. 

95. Denied. 

96. Denied. 

97. Denied. 

98. Denied. 

99. Denied. 

100. Denied. 

101. Denied. 

102. Denied. 

103. Denied. 

104. Denied. 

105. Denied. 

106. Denied. 
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107. Denied. 

108. Denied. 

109. Denied. 

110. Denied. 

111. Denied. 

112. Denied. 

113. Denied. 

114. Denied. 

115. Denied. 

COUNT IV 

(Violation of Nevada Deceptive Trade Practices Act - NRS 598.0903, et seq. 

and NRS 41.600) 

 

116. Defendant realleges and reincorporates his responses to the allegations in 

paragraphs 1 through 72 above as if more fully set forth herein. 

117. Nevada Deceptive Trade Practices Act - NRS 598.0903, et. seq. (“NDTPA”) and 

NRS 41.600 speak for themselves, otherwise denied. 

118. NRS 41.600 speaks for itself, otherwise denied. 

119. NRS 598.0915(13), speaks for itself, otherwise denied. 

120. NRS 598.0953 speaks for itself, otherwise denied. 

121. Denied. 

122. Denied. 

123. Denied. 

124. Denied. 

125. NRS 119A.720 speaks for itself, otherwise denied. 
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126. Denied. 

127. Denied. 

128. Denied. 

129. Denied. 

130. Denied. 

131. Denied. 

132. Denied. 

133. Denied. 

134. Denied. 

135. Denied. 

136. Denied. 

137. Denied. 

138. Denied. 

139. Denied. 

140. Denied. 

COUNT V 

(DECLARATORY JUDGMENT) 

 

141. Defendant realleges and reincorporates his responses to the allegations in 

paragraphs 1 through 72 above as if more fully set forth herein. 

142. 28 U.S.C. § 2201 speaks for itself, otherwise denied. 

143. Denied. 

144. The document attached as Exhibit K speaks for itself, otherwise denied. 

145. Denied. 

146. Denied. 
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147. The document attached as Exhibit J speaks for itself, otherwise denied. 

148. The document attached as Exhibit K speaks for itself, otherwise denied. 

149. Denied. 

150. Denied. 

COUNT VI 

(VIOLATION OF FLA. STAT. § 817.535) 

 

151. Defendant realleges and reincorporates his responses to the allegations in 

paragraphs 1 through 72 above as if more fully set forth herein. 

152. Section 817.535, Fla. Stat., speaks for itself, otherwise denied. 

153. Section 817.535, Fla. Stat., speaks for itself, otherwise denied. 

154. Denied. 

155. Denied. 

156. Denied. 

157. Denied. 

158. Section 817.535, Fla. Stat., speaks for itself, otherwise denied. 

159. Section 817.535, Fla. Stat., speaks for itself, otherwise denied. 

160. Without knowledge and therefore denied. 

161. The documents attached as Composite Exhibit P speak for themselves, otherwise 

denied. 

COUNT VII 

(VIOLATION OF NRS 225.084) 

 

162. Defendant realleges and reincorporates his responses to the allegations in 

paragraphs 1 through 72 above as if more fully set forth herein, however Count VII was dismissed 

by order of this Court [Doc. 89], therefore no response is necessary. 
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163. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 

164. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 

165. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 

166. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 

167. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 

168. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 

169. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 

170. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 

171. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 

172. Count VII was dismissed by order of this Court [Doc. 89], therefore no response is 

necessary. 
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COUNT VIII 

VIOLATION OF SECTION 721.17, FLORIDA STATUTES 

 

173. This paragraph is the 173rd numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 167.  Defendant realleges and reincorporates his responses to 

the allegations in paragraphs 1 through 72 above as if more fully set forth herein. 

174. This paragraph is the 174th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 168.  Section 721.17, Fla. Stat., speaks for itself otherwise 

denied.   

175. This paragraph is the 175th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 169.  Section 721.05(52), Fla. Stat., speaks for itself otherwise 

denied. 

176. This paragraph is the 176th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 170. Section 721.05(22), Fla. Stat., speaks for itself otherwise 

without knowledge and therefore denied.    

177. This paragraph is the 177th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 171.  Section 721.17(3)(e), Fla. Stat., speaks for itself 

otherwise denied. 

178. This paragraph is the 178th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 172.  Denied. 

179. This paragraph is the 179th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 173.  Denied. 

180. This paragraph is the 180th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 174.  Denied. 
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COUNT IX 

FALSE ADVERTISING AND UNFAIR COMPETITION UNDER THE LANHAM ACT, 

15 U.S.C. § 1125(a) 

 

181. This paragraph is the 181st numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 175.  Defendant realleges and reincorporates his responses to 

the allegations in paragraphs 1 through 72 above as if more fully set forth herein. 

182. This paragraph is the 182nd numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 176.  15 U.S.C. § 1125(a), speaks for itself.  Admitted that 

this Court has jurisdiction to hear claims arising under 15 U.S.C. § 1125(a), otherwise denied.   

183. This paragraph is the 183rd numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 177.  15 U.S.C. § 1125(a), speaks for itself, otherwise denied. 

184. This paragraph is the 184th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 178.  Denied. 

185. This paragraph is the 185th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 179.  Denied.   

186. This paragraph is the 186th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 180.  Denied. 

187. This paragraph is the 187th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 181.  Denied. 

188. This paragraph is the 188th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 182.  Denied. 

189. This paragraph is the 189th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 183.  Denied. 
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190. This paragraph is the 190th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 184.  Denied.   

191. This paragraph is the 191st numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 185.  Denied.   

192. This paragraph is the 192nd numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 186.  Denied. 

193. This paragraph is the 193rd numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 187.  Denied.   

194. This paragraph is the 194th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 188.  Denied.   

195. This paragraph is the 195th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 189.  Denied. 

196. This paragraph is the 196th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 190.  15 U.S.C. § 1117(a) speaks for itself, otherwise denied. 

197. This paragraph is the 197th numbered paragraph of the Complaint but has been mis-

numbered by Plaintiffs as Paragraph 191.  Admitted that Plaintiffs seek the relief listed in this 

paragraph, otherwise denied. 

All other allegations not specifically addressed above are hereby denied. 

AFFIRMATIVE DEFENSES 

Without regard to which party bears the burden of proof and without waiving its right to 

require Plaintiffs to prove each and every element of each claim asserted in the Complaint, 

Defendant asserts the following affirmative defenses to the claims set forth in the Plaintiffs’ 

Complaint.  Defendant further reserves the right to amend or add affirmative defenses to the extent 
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such defenses are discovered to be applicable as this case progresses, and as otherwise permitted 

by this Court and the applicable rules of procedure. 

FIRST AFFIRMATIVE DEFENSE 

Counts I, II, III, IV, VI, VIII, and IX are barred by the statute of limitations to the extent 

any of the actions complained of against Defendant occurred outside of the specific statutes of 

limitations for each Count. 

AMENDED SECOND AFFIRMATIVE DEFENSE 

Counts I, II, III, IV, VI, VIII, and IX are barred by the doctrine of waiver as much of the 

conduct alleged by Plaintiffs to be wrongful has been accepted by Plaintiffs for years. 

“The elements of an affirmative defense of waiver . . . are: (1) the existence at the time of 

the waiver of a right, privilege, advantage, or benefits that may be waived; (2) the actual or 

constructive knowledge thereof; and (3) an intention to relinquish that right, privilege, advantage 

or benefit.” See generally Regions Bank v. The 62' Ocean Sport Fish, Hull I.D. No. 

XY0011462J203, No. 13-20966-CIV, 2014 WL 37748, at *2 (S.D. Fla. Jan. 6, 2014).  

Here, Plaintiffs have regularly agreed to release clients of Defendant Sussman in response 

to the negotiating efforts of Defendant Sussman complained of here. For example, on numerous 

occasions, the Escrow Director for Plaintiffs Eldorado Resorts Corporation and Lando Resorts 

Corporation have sent correspondence directly to Defendant advising of their agreement to release 

Defendant’s clients: 

Lando Resorts Corporation 

Enclosed, find, per your request a Warranty Deed In Lieu of Foreclosure. The 

Developer has agreed to cancel the aforementioned Contract. This agreement by 

the Developer shall not be deemed to be an admission of any liability or 

wrongdoing but rather a gesture of good faith.  

*** 
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 Eldorado Resorts Corporation 

. . . Despite the fact that we disagree with your allegations and as a result of the . . . 

default, the Developer has cancelled the Contract . . . The Developer will not be 

reporting this matter to any credit reporting agency and no further action will be 

necessary to conclude this matter.  

At all relevant times, Plaintiffs have had actual and/or constructive knowledge of a right that may 

be waived and have intentionally relinquished that right by their agreement to release Defendant’s 

clients in response to his negotiating efforts. To the extent the aforementioned causes of action are 

supported by these negotiating efforts and methods (which is denied), Plaintiffs have waived the 

right to sue Defendant Sussman for such acts where they have previously, and on many occasions, 

responded to Defendant Sussman’s negotiating efforts and methods by amicably releasing 

Defendant Sussman’s clients form their timeshare-related contracts.1 

AMENDED THIRD AFFIRMATIVE DEFENSE 

Counts I, II, III, IV, VI, VIII, and IX are barred by the doctrine of laches, as Plaintiffs 

(1) delayed in enforcing their rights; (2) the delay was not excusable; and (3) the delay caused 

undue prejudice. See generally Buccellati Holding Italia SPA v. Laura Buccellati, LLC, 5 F. Supp. 

3d 1368, 1374–75 (S.D. Fla. 2014). Here, Plaintiffs idled overlong while Sussman assisted 

timeshare owners by, inter alia, negotiating contractual releases on their behalf, aiding in their 

deeding of timeshare interests back to Plaintiffs, and otherwise counseling his clients and 

empowering them to consider the costs and benefits of paying timeshare-related fees and costs for 

                                                           
1  To the extent Plaintiffs still claim “it remains unclear what [Defendant Sussman] means by ‘negotiation 

efforts and methods,’” (Doc. 102 at 4) such contention should be disregarded by the Court because (a) if 

Plaintiffs were genuinely unaware of the details surrounding Defendant’s negotiation efforts and/or 

methods, they would not have been able to file a 61-page Complaint wherein they complain about these 

efforts and/or methods; (b) Plaintiffs’ counsel would not have been able to engage in scorched-earth 

litigation wherein they have brought several lawsuits nationwide against Defendant Sussman under 

similar – if not the same – factual circumstances; and (c) discovery is still ongoing – Plaintiffs have not 

taken the deposition of Defendant Sussman, and if they so desire and still have questions as to the 

negotiation efforts and methods, Plaintiffs can obtain additional detail at his deposition.  
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the rest of their lives (for a timeshare they no longer wish to own) as compared to the risks 

associated with breaching their timeshare contracts. Defendant has been assisting timeshare 

owners to obtain relief from their timeshare obligations for more than twenty years in this way, 

including timeshare owners who formerly owned timeshare interests with Plaintiffs. Plaintiffs have 

been aware of Defendant’s practices but instead of timely challenging those practices when they 

first occurred, Plaintiffs waited for years until allegedly hundreds of their contracts were in default 

and only then filing this lawsuit. Plaintiffs’ delay was not excusable, as they have known of 

Defendant’s practices for years, and allowing Plaintiffs to now – after years – bring this lawsuit, 

will result and has resulted in undue prejudice. Accordingly, Plaintiffs’ claims, which rely on facts 

known to Plaintiffs for an inequitably long period of time, should be barred by the doctrine of 

laches. 

FOURTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

FIFTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

SIXTH AFFIRMATIVE DEFENSE 

Counts I, II, III, IV, VI, VIII, and IX are barred to the extent Defendant was acting as an 

agent and on behalf of his clients as principals. 

SEVENTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

EIGHTH AFFIRMATIVE DEFENSE 

 Defendant is privileged as the attorney and agent of each of his clients to act on the client’s 

behalf and the acts complained of by Plaintiffs were done in support of seeking the most favorable 
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outcome for Defendant’s clients, regardless of the negative affect on Plaintiffs’ interests, and were 

reasonably attendant to the threat of litigation from Plaintiffs. 

NINTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

TENTH AFFIRMATIVE DEFENSE 

The Plaintiffs damages should be reduced to the extent they have failed to mitigate their 

damages, if any, because, for example and without limitation, Plaintiffs are legally empowered to 

return timeshare interests to their inventory, at little to no cost, and to resell such timeshare 

interests, at a profit, to future purchasers and do so.  Defendant is therefore entitled to a setoff for 

the value Plaintiffs recover, or reasonably could have recovered, in such instances.  

ELEVENTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

TWELFTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

THIRTEENTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

FOURTEENTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

FIFTEENTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

SIXTEENTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  
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SEVENTEENTH AFFIRMATIVE DEFENSE 

Defendant asserts that Plaintiffs’ failed to mitigate their damages where a disproportionate 

percentage of Plaintiffs’ customers are destined to default upon in their contractual obligations. 

Indeed, the Timeshare Lien Foreclosure Act, Chapter 721.80, et seq., was enacted specifically to 

deal with the large number of foreclosures in the timeshare industry and to streamline timeshare 

lienholder’s ability to foreclose and recover distressed and defaulted interests.  To the extent 

Plaintiffs’ failed to utilize the remedy provided by the Timeshare Lien Foreclosure Act, and 

suffered increased costs and expense in foreclosing, Plaintiffs failed to mitigate their damages.  

Furthermore, this Act provides a way to foreclose without harming defaulted timeshare owners 

and Plaintiffs’ negligent failure to utilize this remedy is harm both to Plaintiffs and timeshare 

owners in default which could have been easily avoided without additional cost to Plaintiffs. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

NINETEENTH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

TWENTIETH AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)] 

TWENTY-FIRST AFFIRMATIVE DEFENSE 

[STRICKEN PER ORDER (Doc. 110)]  

AMENDED TWENTY-SECOND AFFIRMATIVE DEFENSE 

Counts I, II, III, IV, VI, VIII, and IX are barred by the doctrine of acquiescence to the 

extent they rely on allegations that Plaintiffs did not accept timeshare interests deeded to them by 

or at the direction of Defendant, purportedly invaliding such deeds. Defendant has assisted 
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numerous owners of Berkley timeshare interests deed their properties back to the relevant Plaintiff 

entity, each of which was timely recorded in the appropriate public record.   

Once Plaintiffs received notice that a deed was recorded, Plaintiffs in many cases did 

nothing to renounce their implied acceptance. Where a deed is for the benefit of the grantee and 

imposes no burdens or duties on him, an acceptance is presumed. See Smith v. Owens, 108 So. 

891 (1926); Ellis v. Clark, 23 So. 410 (1897). This presumption may be overcome, however, by 

evidence of actual dissent on the part of the grantee. Id. The grantee’s assent and ratification of the 

acceptance of a deed may be inferred from his conduct. Riehl v. Bennett, 142 So. 2d 761 (Fla. 2d 

DCA 1962). Thus, after the grantee has obtained knowledge of the existence of the deed, its 

acceptance may be inferred from such conduct as failing to renounce it, retaining its possession, 

conveying or mortgaging the property, or otherwise exercising the rights of an owner. Id. 

Here, upon transferring the deed back to Plaintiffs, Plaintiffs receive a substantial benefit 

– the property, which goes back in their inventory to resell. Thus, an acceptance is presumed. 

Plaintiffs’ conduct of either (1) not affirmatively renouncing acceptance and/or (2) initiating 

foreclosure actions against the Timeshare Owners implies the knowledge of the transfers’ 

existence, and does not overcome the presumption of acceptance. As held in Riehl, Defendant’s 

practice is effective if it is not disclaimed within a reasonable time. 142 So. 2d 761. Here, Plaintiffs 

have not objected to the vast majority of said deeds. Accordingly, as to those deeds which are 

purportedly at issue in this case for which there is no evidence of dissent or objection from the 

appropriate Plaintiff should be legally deemed accepted by said Plaintiff.  See In re Rose, 512 B.R. 

790, 797 (Bankr. W.D.N.C. 2014)(interpreting Florida Law)(citing Riehl, 142 So. 2d at 763)). 
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AMENDED TWENTY-THIRD AFFIRMATIVE DEFENSE 

Counts I, II, III, IV, VI, VIII, and IX are barred by the doctrine of estoppel as much of the 

conduct alleged by Plaintiffs to be wrongful has been accepted by Plaintiffs for years. The elements 

of an estoppel affirmative defense include: “(1) words, conduct, or acquiescence that induces 

reliance; (2) willfulness or negligence with regard to the acts, conduct, or acquiescence; [and] 

(3) detrimental reliance.” See generally Savoury v. U.S. Attorney Gen., 449 F.3d 1307, 1319 (11th 

Cir. 2006).  

Here, Plaintiffs have regularly and willingly agreed to conduct in which they release clients 

of Defendant Sussman in response to the negotiating efforts of Defendant Sussman complained of 

here. For example, on numerous occasions, the Escrow Director for Plaintiffs Eldorado Resorts 

Corporation and Lando Resorts Corporation have sent correspondence directly to Defendant 

advising of their agreement to release Defendant’s clients: 

Lando Resorts Corporation 

Enclosed, find, per your request a Warranty Deed In Lieu of Foreclosure. The 

Developer has agreed to cancel the aforementioned Contract. This agreement by 

the Developer shall not be deemed to be an admission of any liability or 

wrongdoing but rather a gesture of good faith.  

*** 

 Eldorado Resorts Corporation 

. . . Despite the fact that we disagree with your allegations and as a result of the . . . 

default, the Developer has cancelled the Contract . . . The Developer will not be 

reporting this matter to any credit reporting agency and no further action will be 

necessary to conclude this matter.  

As a result, Defendant Sussman – on behalf of his clients – has detrimentally relied on the 

aforementioned conduct in assisting his clients in their efforts to rid themselves of their unwanted 

timeshare-related contracts. To the extent the aforementioned causes of action are supported by 

these negotiating efforts and methods (which is denied), Plaintiffs should be estopped from suing 
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Defendant Sussman for such acts where they have previously, and on many occasions, responded 

to Defendant Sussman’s negotiating efforts and methods by amicably releasing Defendant 

Sussman’s clients form their timeshare-related contracts. 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

Count V is barred because the relief requested affects the rights of third parties who 

indispensable to the action and Plaintiffs have failed to join those parties. 

DEMAND FOR JURY TRIAL 

 Defendant hereby demands a trial by jury on issues so triable. 

WHEREFORE, the Defendant prays that the Plaintiffs receive nothing by way of their 

Complaint, that Defendant be awarded reasonable attorney fees and costs of suit, and that such 

other and further relief be granted as is just and proper. 

Dated this 24th day of April, 2020.   

    Respectfully submitted, 

 /s/ Clay H. Coward           

Richards H. Ford, Esquire (0288391) 

rford@wickersmith.com 

Clay H. Coward, Esquire (379522) 

ccoward@wickersmith.com 
WICKER SMITH O'HARA MCCOY & FORD, P.A. 

390 N. Orange Avenue, Suite 1000 

Orlando, FL 32801 

PH:  407-843-3939 

Co-Counsel for Defendant, Mitchell Reed 

Sussman 

 

AND 

 

Michael A. Nardella, Esquire 

Florida Bar No. 051265 

John J. Bennett, Esquire 

Florid Bar No. 98257 

NARDELLA & NARDELLA, PLLC 

135 W. Central Blvd., Suite 300 

Orlando, FL 32801 

Telephone: (407) 966-2680 
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mnardella@nardellalaw.com 

jbennett@nardellalaw.com 

service@nardellalaw.com 

Co-Counsel for Defendant, Mitchell Reed 

Sussman 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was filed with the 

Clerk of Court using the CM/ECF system on April 24, 2020, and the foregoing document is being 

served this day on all counsel or parties of record, either via transmission of Notices of Electronic 

Filing generated by CM/ECF or in some other authorized manner for those counsel or parties who 

are not authorized to receive Notices of Electronic Filing. 

/s/ Clay H. Coward           

Clay H. Coward 
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