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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

FORT LAUDERDALE
CASE NO. 18-CV-62372-RAR

_____________________________________________________________

BERKLEY VACATION RESORTS, INC.,
ET AL.,

Plaintiffs,
vs.

MITCHELL REED SUSSMAN,
Defendant.

October 17, 2019

_____________________________________________________________

MOTION TO DISMISS

BEFORE THE HONORABLE RODOLFO A. RUIZ,

UNITED STATES DISTRICT COURT JUDGE
_____________________________________________________________

A P P E A R A N C E S

FOR THE PLAINTIFF:
BERKLEY VACATION
RESORTS, INC., ET AL.

JEFFREY A. BACKMAN, ESQ
ROY TAUB, ESQ
Greenspoon Marder, PA
200 E. Broward Blvd, Ste. 1500
Fort Lauderdale, FL 33301
(954) 491-1120
Jeffrey.backman@gmalaw.com
Roy.taub@gmlaw.com

FOR THE DEFENDANT:
MITCHELL REED SUSSMAN

MICHAEL A. NARDELLA, ESQ (via phone)
Nardella & Nardella PLLC
135 W. Central Blvd, Ste. 300
Orlando, FL 32801
(407) 966-2680
Mnardella@nardellalaw.com

REPORTED BY: GIZELLA BAAN-PROULX, RPR, FCRR
United States Court Reporter
400 North Miami Avenue, 8th Floor
Miami FL 33128
(305) 523-5634
gizella_baan-proulx@flsd.uscourts.gov
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P R O C E E D I N G S

(The following proceedings were held in open court.)

THE COURT: All right. If I may call up the next

matter on my calendar this morning. This is case number

18-62372, Berkeley Vacation Resorts, et al. versus Mitchell

Reed Sussman.

If I can get appearances. I have folks on the phone

and in court. Appearances for the record, on behalf of the

plaintiffs?

MR. BACKMAN: Good morning, Your Honor. Jeffrey

Backman for the plaintiffs.

MR. TAUB: Good morning, Your Honor. Roy Taub for the

plaintiffs.

THE COURT: And appearing telephonically, who do I

have on the line for the defendant?

MR. NARDELLA: Good morning, Your Honor. Michael

Nardella, appearing on behalf of the defendant.

THE COURT: So we're here today to address Defendant's

Motion to Dismiss Complaint.

Now, as an initial matter, I will note that there have

been quite a number of orders filed as supplemental authority

that I've had a chance to review and I think have been very

beneficial.

I think probably the best one for purposes of today

was the Wyndham versus Miller case, if only because it was
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under the same 12(b)(6) standard.

The other order, I believe, by Judge Dalton in the

Middle District really delved a lot more into a summary

judgment standard.

But counsel on the line, you know, I have to confess.

I've reviewed your motion. There are some -- what I will say

-- novel theories that you're advancing here on these demand

letters.

And I don't necessarily know that these theories,

specifically your Noerr Pennington Doctrine Theory as well as

your Litigation Privilege Theory are really applicable.

And so I wanted to give you the opportunity to --

without necessarily restating everything in your moving papers,

but if you could perhaps address why you think, for instance,

in the Noerr Pennington Doctrine would entitle you to a

dismissal, especially when I don't see the type of First

Amendment issues that are typically the underpinning for the

doctrine.

So why don't we try to take care of that one first.

Let's do that and Litigation Privilege, and then we can talk

about whether plaintiffs had accurately, under 12(b)(6), stated

all their causes of action, which upon first glance, at least

it appears to me, they have met and alleged facially-plausible

claims under Iqbal and Twombly, and included all the elements.

So do you want to tell me under Noerr Pennington
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Doctrine something I may have missed? Because I do not see its

applicability to the claims here. Go ahead.

MR. NARDELLA: Thank you, Your Honor. I think

something that doesn't come through in the papers is that there

is the specter of foreclosure that is behind and generating all

of this.

So what's been alleged is that my client helps his

clients to get out of time shares. And one of the ways in

which that is achieved -- although not the preferred way -- is

to have the time share interest foreclosed.

There's actually a special Florida statute, 721.81,

that provides for special non-judicial foreclosure of time

shares, but they can still be foreclosed judicially or any

other way.

And so Your Honor, the litigation that's underpinning

what's going on is this foreclosure, and they do foreclose on

these.

And so when my client takes action on behalf of his

clients, they are either trying to settle the matter to avoid

the foreclosure or part of precipitating the foreclosure by

which method or means the client is then freed from the time

share interest and the continuing maintenance fees, at least,

if not the note.

And so, Your Honor, I think what maybe didn't come

through in the papers and the reason why the Noerr Pennington
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and Litigation Privilege should apply is because what the

lawyer is really doing in this case is trying to avoid a legal

proceeding by means of his actions, very similar to sending a

demand letter to someone which is also just trying to avoid

legal proceedings by trying to convince the other side to take

action that would avoid that proceeding.

And so that also dovetails into an attorney's right

under the First Amendment to tell his clients what is in their

best interest and then take those actions.

So if the attorney believes, as is alleged in the

Complaint, that he should tell his clients to stop paying,

that's his right to tell those clients they should not be --

the law should not be that the attorney's incapable of telling

the clients what's in their best interest as long as what he's

telling them is not illegal.

THE COURT: Well, I guess -- but isn't that where the

challenge is, right? I mean, the challenge is we're at a

facially-plausible claim standard, an Iqbal-Twombly standard.

Obviously, the description that you've given to these

demand letters and the communications is not as innocent as the

pleadings would like everyone to believe.

I mean, the pleadings have indicated these are

misrepresentations; this is money that they're saying funnel to

the law firm: "Don't pay your time share commitments while I

get you out of these things."
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Now, again, these are all allegations, but my point is

how am I going to -- accepting them as true, which I must --

how am I going to find that this is essentially a Noerr

Pennington problem because we should not restrict lawyers from

representing their clients and sending their letters and doing

what they have to do?

I mean, these letters are -- for lack of a better way

to put it -- are coming with a little bit of ill intent behind

them. They are not, in the view of plaintiffs, meritorious

and, if anything, they're tortious. I mean, that's how they've

been pled.

So I don't think believe they're Noerr Pennington at a

Motion to Dismiss stage, unless it is something that on its

very face looks like an exercise -- not only of free speech but

as you pointed out -- of a lawyer doing his job and

representing his clients and sending letters, which is kind of

the same argument you've advanced on a Litigation Privilege

Theory.

The problem is that these letters and the

communications have been alleged to interfere with contractual

rights in these time shares. And I can't simply ignore that

and give you the benefit of, you know, this kind of

characterization that the letters really are just simply client

communications or, you know, representing the client to the

fullest extent of the law and doing the best they can for their
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client and fighting for a position.

Do you understand where I'm coming from? Because I'm

in a 12(b)(6) world, so I can't give you that kind of deference

or inference. Do you understand what I mean by that?

MR. NARDELLA: I do, Your Honor. I think where I'm

going is that I would say from the perspective of every party

on the other side of the demand letter, they believe that that

demand letter is interfering with their rights.

And so I guess as a threshold question and without any

other characterizations or inferences, the question would be is

if a lawyer sends a demand letter that the other side alleges

interferes with their rights, which probably almost every

demand letter is that facially just covered and protected, and

that would be the issue for 12(b)(6).

THE COURT: Okay. Let me get a response, Mr. Taub or

Mr. Backman, whoever wants to take the lead on this. Let's

take care of Noerr Pennington first.

I mean, I'm looking at your Complaint. I mean, you

really have -- you have your FDUPTA count; you have your two

tortious interference counts. I mean, it's replete with

allegations about the nature of these letters.

And I don't know -- I mean, I think counsel's point

is, Well, Judge, you know, we all want to engage in these -- we

want to practice as lawyers. We want to send demand letters.

We want to get into this, and we know it's part and parcel of
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everyday practice to do this.

And so he's -- I guess one way to characterize it is

he's advancing a theory that we must give these things, I

guess, some modicum of protection under the -- whether it be

Noerr Pennington, Litigation Privilege, or something.

The problem is I think it's not every day -- and I

think you would guys would agree with me -- that these letters

are injecting themselves into a relationship.

You know, there's one thing is a demand letter. The

other thing is, "By the way, don't pay these guys what you owe

them. Pay it to me while I get you out of this thing."

I would say that is more than your average demand

letter. That is a very unique animal. And I don't want to

call it a business model, but it is a very different approach

to litigation. What would you say as to that?

MR. TAUB: I would agree with that, Your Honor. A

couple of things. Your Honor made reference to supplemental

authorities that we provided.

THE COURT: Yeah.

MR. TAUB: I don't know if Your Honor saw -- reviewed

the decision from the Middle District, Hilton versus Sussman.

That was also in the 12(b)(6) that's docket number 73.

THE COURT: Yeah.

MR. TAUB: And all these same arguments were addressed

there. In fact, a lot of case law in this area regarding these
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particular practices has been developed in the last few years,

three other cases against Mr. Sussman in particular.

So these arguments have been addressed and rejected.

Judge Byron most recently said it's not a basis for dismissal.

It's been rejected later in the case too, but no court has ever

accepted this theory on a 12(b)(6).

For a demand letter to implicate Noerr Pennington

concerns, there has to be a threat of litigation. Judge

Presnell in the Orange Lake decision that we cited actually

went through this in pretty good detail and distinguished why

Silver Horse Racing doesn't apply; neither does the Marco

Island case.

So there's no assertion of litigation that's going to

be -- that's contemplated. He's not asking Berkley to stop

doing anything that he claims is illegal. There is simply no

content in this letter that implicates the protections of the

First Amendment that Noerr Pennington Doctrine seeks to ensure

remain protected.

Also, Mr. Nardella said that the concept of a

foreclosure -- the specter of foreclosure not being -- coming

across clear in the motion, well, that's because there isn't

one word of that in the motion.

But Mr. Sussman and his clients, they cannot create a

foreclosure action. The Noerr Pennington Doctrine protects the

-- the person asserting it is saying that I have immunity under
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the First Amendment for my First Amendment conduct, including

filing litigation petitioning the courts for relief.

While Mr. Sussman can't file a foreclosure action for

someone, neither can his clients -- his customers.

So the foreclosure issue precipitating that, that

would be the time share companies' election of a relief under

the First Amendment.

So Noerr Pennington doesn't apply under that construct

anyway. There's no case cited for that notion. So the

Noerr --

THE COURT: Right. There's no case -- I mean, I agree

with you on that -- on your points, but you're correct. I have

not seen the application of Noerr Pennington in this fashion

anywhere. If anything, it's been refuted by case law, that is

out, at least, in Florida from some of my colleagues. Correct?

MR. TAUB: Yes, Your Honor.

THE COURT: I'm sorry. I interrupted. But go ahead

and finish.

MR. TAUB: No, no, no. The only other thing, I think,

that needs to be stated on this is that the Complaint alleges

that Mr. Sussman has never filed any litigation against the

plaintiffs.

So to say that these letters somehow are related to

litigation, that there's a threat of litigation, or that the

Litigation Privilege applies, there's never a litigation.

Case 0:18-cv-62372-RAR   Document 93   Entered on FLSD Docket 11/13/2019   Page 10 of 44



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11:35

11:35

11:35

11:36

11:36

11 of 44

There's no litigation contemplated.

So no judge has accepted this on a Motion to Dismiss

saying the case or the claim has to be dismissed on the basis

of this defense.

Certainly, it's something that Mr. Sussman could raise

at summary judgment. He has attempted to do that in other

cases, but no court has ever accepted this argument in these

sort of cases.

THE COURT: Yeah. And I was going to ask -- I mean,

looking at, for example, I think, and that's how one of the

things I started with was there is a lot of supplemental

authority. The Hilton case also. And thank you for mentioning

that, because that is the other -- I think the other 12(b)(6)

motion of the two, right?

I don't know if there was more than one. I think

those are the two key ones. That one obviously involves

Mr. Sussman himself. That's the most on-point one, I think, of

the ones that were cited.

But I mean -- and it's not, you know, necessarily

symbolizing that it's a throw-away argument, but I think in a

very brief note -- I'm looking at it in the order -- the

tortious interference claim has been handled.

And then defendant contention that tortious

interference liability is somehow shielded by Noerr Pennington

is just straight up refuted. They cite the Orange Lake case,
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and that's it. There's not really much else.

Do you want to address the Litigation Privilege

Theory? It's similar, I think, because, as you've pointed out,

we're not dealing with litigation. Right? I mean, you just

stated it succinctly, that these letters are not the kind of

demand letters you see. This is a different ball game. Right?

You want to speak on that?

MR. TAUB: Yes, of course, Your Honor. That is the

main problem with the assertion of Litigation Privilege here.

In fact, the only authority that has been cited by

Mr. Sussman is the Trent decision from the Middle District of

Florida, but they say that it has applied or extended this

logic to demand letters.

If you actually look at the decision, it says that

it's -- it will not extend the Litigation Privilege through

demand letters unless they were required to be made pursuant to

a contractual or statutory requirement.

There's no contractual or statutory requirement for

Mr. Sussman's letters. Certainly nothing appears on the face

of the Complaint, and he hasn't identified any.

And in fact, while one of the authorities we gave you,

as Your Honor noted, is the Westgate summary judgment order,

certainly we're not arguing that the evidentiary

considerations --

THE COURT: But it's got a lot of good analysis. I
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mean, I appreciate you filing it.

MR. TAUB: Yes, it has a lot of good analysis. And

Judge Dalton, in pretty pointed language, says that that's a

completely wrong argument because Trent actually says the exact

opposite of what Mr. Sussman is offering it for.

THE COURT: Yeah. So I don't know if you want to add

anything on that, Counsel on the line, on that litigation

doctrine.

I mean, again, part of the challenge that I have here

and part of why I thought it expeditious for us to set this for

OA, as we have, is because a couple of my colleagues have

pretty thoroughly looked at these arguments and, I think,

pointed out some of their flaws -- at least as it pertains to a

12(b)(6) motion. Maybe they get reasserted.

Do you want to reply at all to the points, as it

pertains to the Litigation Privilege? Because, again, the

nature of these communications is not going to fall under the

privilege at all.

And my understanding is that that's a view that I

share with a couple of colleagues that have already spoken on

this. But I don't any if there's something you wanted to

address on that. Go ahead, Counsel.

MR. NARDELLA: Thank you, Your Honor. Very briefly.

It is an interesting situation because in this -- where

Mr. Sussman's clients are, they cannot instigate the
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foreclosure by filing it. They have to have the time share

company foreclosure them out.

The goal is litigation, but they can't actually start

the litigation. The first goal is to avoid litigation with a

settlement, but secondary goal is litigation that they can't

instigate.

So perhaps it can be better briefed on summary

judgment, but I did want to just clarify for Your Honor why

litigation really does hang over these letters.

THE COURT: Okay. Now, I think after that, part of

the remaining arguments or a big portion of the remaining

arguments is more perhaps 12(b)(6) pleading standard-ish, if

you will, looking at some of the theories that you have on

tortious interference with existing contract.

You know, you make a point here on solicitation and

failing to state valid claims on these counts. You know, my

challenge on these is, you know, from what I reviewed, there

does seem to be every element stated for tortious interference

on all of these counts. I went through it.

And at the end of the day, we know what tortious

interference requires. We have to allege the existence of a

contract, the defendant's knowledge of the contract, the

defendant's intentional procurement of the contract's breach,

and the absence of any justification or privilege, and damages

resulting from the breach.
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And, you know, one of your main arguments is this idea

of solicitation -- or not soliciting. And you've gone into the

rules of professional conduct. And I think this kind of

dovetails back into some of the earlier arguments you made

already that this is really an attorney practicing law.

I guess my challenge on that -- and maybe defendants

-- or plaintiffs, rather -- can respond on this. It just

appears that that argument and some of the complimentary

arguments that, for instance, the defendant -- it's an agent

problem, that he did not -- the defendant acted as an agent for

the owners and therefore we don't really have tortious

interference because it's his clients, and this is simply

advising him to breach; kind of what we talked about earlier;

this is legal advice.

You know, the challenge I'm having with some of these

theories is they are much more akin to a legal or factual

determination at a different stage in the proceedings. You

know, this is -- it's somewhat -- you didn't plead it

formulaically. There's backup on all these points. There's

enough allegations plead.

I cannot see where on a 12(b)(6) theory, I could an

delve into making findings about agency, how I could can make

findings about solicitation. I mean, the pleading standards

are what they are. They have to be specific enough for us to

understand under Iqbal what your theory of the case is.
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But I mean, I would venture a guess that you would

agree that to the extent that any of these things are getting

into maybe a deeper level of the relationship between the

parties, this is not the stage to do that. I mean, I don't

think I can. What would you say to that, Mr. Taub?

MR. TAUB: I would agree with that, Your Honor. I

think there have been already extensive proceedings in this

case and discovery that already address that.

But we have alleged that Mr. Sussman engages in this

conduct knowing that there's no basis for his, quote end quote,

advice or instructions to stop making payments and for the

practices that he engages in, the deeding practices, or saying

that if I just send in a notice of resignation,

"Congratulations, you're no longer the owner and you no longer

need to make any more payments."

And he does this -- this is not honest advice. It's

done so that he can benefit, so that he can make money, and he

has made a lot. He's been very prolific in this field. And

that is sufficient.

We have cited the case law from the 11th Circuit and

from numerous other courts, state and federal, that have stated

that an agent loses the privilege to interfere if they do not

give honest advice, if the advice they give is not in the best

interest of their client, if they're not serving their client's

interests, if they use improper methods. And we allege that a
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host of these methods violate various state laws.

So we would submit that that is sufficient at the

plausibility level, a 12(b)(6) analysis, to survive and

continue on with the claim.

THE COURT: Yeah. Counsel on the line, I just wanted

to ask you that too. I think, again, it goes a little bit

back, Mr. Nardella, to my concerns.

I understand your theories on this. I understand you

want me to kind of delve into the relationship and point out

this is an agency problem or a representation problem.

But this kind of goes back to my other point on Noerr

Pennington and Litigation Privilege. The pleadings have

essentially established or sufficiently and facially-plausibly

pled under the Iqbal-Twombly Standard the nature of these

communications.

And based upon giving all of those inferences to the

non-movant and accepting them all, while-pled, as true, I don't

have a situation here, quite frankly, where I think I can get

into the nature of these communications as per solicitation or

legal advice. What would you say as to that?

MR. NARDELLA: Thank you, Your Honor. I think maybe

we can narrow these a little bit. I know that there is a lot

that is pled in the Complaint, and it's not just a formulaic

conclusory Complaint in all ways.

But there is one problem that I think would be a big
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problem that would help a lot with tying these general

allegations to actual contracts.

So what's not pled is the actual contracts that the

plaintiff believes are being interfered with or the actual

business relationships that are advantageous that they believe

are being interfered with.

So there's just a general pleading that there's some

unknown amount of parties out there that the defendant is

interfering with and that he's doing all of these things. But

as to which one, what he's doing, is not being pled.

So what is pled is that the defendant has a website

and that people go to the website, and that on account of that,

you know, they meet with him, and then he tells them to not

work on their -- or not to pay their time shares.

What's interesting to me is, again, as we were talking

about with the attorneys and why I think this could be reviewed

on a prima facie level, is that attorneys have websites, and

those websites often say, "Hey, come to us and we can help you

get ready rid of your lawful debts."

And if that is enough to get past the Motion to

Dismiss, I think there's definitely -- could be a significant

additional litigation over these issues rather than just

understanding, "Hey, these are lawyers; this is what they do."

But I think as to the tortious interference, both

counts, without having pled which contracts are being
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interfered with and how, I think there's a problem there.

And I think on the interference with advantageous

business relationships, I don't think that the facts have been

pled for that one based on the elements simply because what

they plead is that these time share owners who already have a

contract may or sometimes upgrade to a higher level of time

share ownership, but it doesn't say that they probably would

upgrade. It just says they would potentially upgrade. And

what the elements are that there has to have been something

probable that was interfered with.

So unless and until they identify each advantageous

business relationship that they think probably would have been

upgraded and why it wasn't upgraded because of Mr. Sussman, I

don't think they have pled a cause of action.

THE COURT: So let's tackle both of those. The first

one is a lack of specific contracts. I will point out in

paragraph 26 of the Complaint talks about the contracts

purchase and sale, talks about the purchase agreements.

I don't know that we need to have -- perhaps -- I

think the argument being raised, Mr. Taub, is that there needs

to be an additional level of specificity as to which specific

one, although I know that these developer plaintiffs and the

execution of these contracts -- I don't want to say they're a

template, but I think they're all the same in nature.

But I guess there's an argument being raised that
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there's a level of specificity under a Twombly Standard or

12(b)(6) that is not being met. Do you want to address that?

I will just point out, I'm looking at your Complaint,

and I thought I saw enough detail about the purchase agreements

themselves and how they worked, but I don't know that, you

know, you need it.

In your view, I would presume you would say that

beyond that, from a pleading standard, you don't need more.

What would you say as to that?

MR. TAUB: I would agree with that, Your Honor, and

it's not just my view. In the Hilton case, this argument was

raised, and Judge Byron, in his order, page 8, says, "First,

he, Sussman, asserts this court -- this count, rather -- is

deficient because it does not identify the contracts at issue.

Specific contract identification, however, is unnecessary at

the pleading stage."

Mr. Sussman clearly has notice of which contracts we

allege he has caused to breach. He knows the contracts at

issue. As Your Honor said, there's a purchase agreement,

there's a mortgage, there are declarations where maintenance

obligation runs. And those have been plausibly stated.

Specific contract identification is not required.

Moreover, I mean, this case has gone on because

there's been an extensive discovery. We have produced

information as to the hundreds of owners at issue. So -- but
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if even just on the face of the Complaint what we have alleged

is sufficient, Mr. Sussman does have notice, and we have

plausibly alleged the contracts that he has caused the breaches

of, induced breaches of.

And as Judge Byron stated -- and he's, of course, not

the only judge that has ruled this, you don't need to identify

the specific contract.

THE COURT: And I'll cite for support to that, we have

a couple of cases: U.S. Consumer pointed that out, 2018

Westlaw 4898947, that specific identification is unnecessary.

And there was also noted, I believe, in the Reed Hein

case, 2018 Westlaw 5279156. And the idea being that the

Complaint does not need to identify specific contracts with

which the defendant's allegedly interfered to state a plausible

tortious interference claim.

So when you have this kind of case law, I think it's

pretty clear, from a pleading standard perspective, that it's

not a fatal thing.

Do you want to address perhaps the hypothetical

argument that's being raised that these are speculative

business transactions for the other tortious interference of

business relationships count? Because that's the other theory

that they're arguing on that.

MR. TAUB: Yeah. I didn't see any case law that they

cited that was specific on this point. What we cited to in
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support of the sufficiency of our allegations --

THE COURT: Brae (ph.), isn't it? The Brae case, I

think, as you've cited in support, right?

MR. TAUB: Generally and more specifically, Westgate

versus Sussman. Judge Dalton found that the same allegations

-- because, you know, Berkeley and the Berkeley plaintiffs are

not the only ones that have this sort of arrangement. Time

share owners develop equity. That equity is used to then

upgrade, purchase different types of time share interests,

maybe in a different resort.

And so that allegation was deemed plausible and

sufficient to allege an advantageous business relationship for

purposes of stating a claim.

What happens down the road and if that's evidence and

everything else, that's a different issue. But for purposes of

getting past the 12(b)(6) motion, that is sufficient. That

does satisfy the plausibility standard.

THE COURT: Yeah, and that's the challenge I have,

Counsel, and turning back to you, is that I understand your

theories, but unfortunately there seems to be some on-point

case law from numerous different courts and even on the

appellate level as well on a pleading standard level, that we

don't have to have the contracts specified.

We also don't have to go ahead and break down, you

know, the entire nature of the future business transactions so
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as to state a claim under the tortious business theory. And so

-- or excuse me -- interference of advantageous business

relationship theory. So, to me, I mean, I understand the

theory, but the problem is it's belied by case law on both

points.

So let me move you to the FDUPTA section, which I know

there's some FDUPTA claims as well, and there have been

allegations of engaging in false and deceptive advertising

about a technique that deals, as we know, with the cancellation

of time shares.

Now, I know one of your arguments is that there's a

standing problem, but the problem is under 501.2112 there has

been a very clear modification. We know that this person that

has been listed there -- and there's a number of cases that

talk about claims for competitors, surviving motions to

dismiss. There's a whole host of them, quite frankly. Some

from the Middle District, including some from our Florida

courts as well.

So, you know, your reliance also on the Leon case,

trust me, authored by someone I hold in very high regard, but I

don't believe that at the time Judge Moreno issued that opinion

the law was as clarified as I know from my time as a state

court judge that it was later clarified by our Florida

appellate courts when it came down to how to look at FDUPTA.

And we know that we're guided by those intermediate
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appellate courts unless our Supreme Court -- Florida Supreme

Court said something heavily weighted in this area on this

particular point.

But I just think that we don't have much of a leg to

stand on with this standing argument -- no pun intended. I

don't know if I'm missing something on that. But do you want

to touch on that, on the line, Counsel? Because I think the

case law cited in the response is really on point for that

argument.

MR. NARDELLA: Thank you, Your Honor. It was not our

firm that drafted the Motion to Dismiss. We're the replacement

counsel.

THE COURT: I was unaware of that. I missed that

point. Okay. Go ahead. Yeah. Sorry, I didn't know that.

MR. NARDELLA: So we don't have -- I don't have an

argument on that. I think the statute was changed.

THE COURT: Yeah. It was changed, and I think a lot

of the standing arguments there are somewhat problematic.

Now, do you know subscribe, though, to the Nevada

Deceptive Practices argument? Because that was the next one,

and I thought from what I read under 5980903, the NDTPA as we

have put on an acronym. Is there an argument that you want to

raise there?

I mean, again, I have to educate myself on that

statute, but my understanding is there has been an argument
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that plaintiffs don't allege -- and I'm quoting from your

motion -- or the motion that you inherited, rather, of

purportedly deceptive statement that disparages the goods,

services, or businesses of plaintiffs.

But, you know, there's other ways NDTPA can be pled

from what I saw, and one of them kind of goes back to my other

point under FDUPTA, right? It's knowingly making any other

false representation of the transaction.

And so we got a lot of facts there from a 12(b)(6)

perspective that plausibly and facially state that kind of

behavior. Remember, I'm stuck with what they have pled, and

you know that, and I know that. So there's not a lot I can do.

But is there anything you want to add on the Nevada point?

Because I know that that's separate and distinct claim.

MR. NARDELLA: Yes, Your Honor. Under -- if we're

talking about the 119A.720 under the Nevada --

THE COURT: Yeah, you're right. Yeah, the one --

well, that's one of them. And I was talking about -- there's,

I guess, a couple of theories. And I now Mr. Taub will clarify

this for us in a minute. There's a 598, right, that's been

alleged? And then we also talk about 119A.720, right? So you

want to talk about 119.720, Counsel, first? Go ahead.

MR. NARDELLA: Oh, sure. Thank you, Your Honor.

Okay. So on 119.720, I think this count, or that portion of

the count, can be limited to the allegations in the Complaint
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where they're alleging that my client has deeded time shares to

strawmen, is what the allegation is.

So there's also allegations that he has helped his

clients send deed-back to the developers. And under 119A.720,

the statute requires that you have to transfer it to a

transferee who does not have the ability, means, or intent to

pay all assessments.

I think it's patent that if it's going back to the

plaintiff, if they accept it and there even is a transfer, that

they're clearly accepting it with the intent to continue to pay

or at least -- and the ability to pay.

So if you're -- and they're also claiming, Your Honor,

that there is no transfer as to those deeds because they don't

accept them. So the deeds that are allegedly going back to

them, they don't accept them, so there's actually no transfer

at all.

So under 119A.720, it would seem that under 12(b)(6)

it should be limited to only those allegations where they

allege that Sussman deeded time shares to strawmen, not back to

the developer.

THE COURT: Okay. Let me -- Mr. Taub, go ahead and

address that if you would, please.

MR. TAUB: Certainly. And I'm not aware of a basis on

a Motion to Dismiss where the Court narrows what's permissible.

Whether it survives or it's sufficient summary judgment or
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trial is a separate issue.

But I will say that the statute creates liability for

someone who engages in the scheme with the purpose of

transferring a time share interest to someone without -- for

the purposes of the deed-back without the intent to pay.

As we allege in the Complaint, Mr. Sussman never tells

the time share company this is being deeded back to you.

They're never informed. They don't know anything about these

transfers. So he knows they don't have the intent to pay

because he never tells them. As far as they're concerned the

person that they think is the owner is still the owner.

So that's why the claims involving what are called the

deed backs still qualify for this statute. And, again, because

the statute is written in terms of if you engage in the scheme

with the purpose of transferring it, it still qualifies even

though the transfers are not valid.

I don't think Mr. Sussman is going to take the

position that what he was done -- what he was doing was not

being done with the purpose of transferring time shares. That

would subject him to a lot more trouble.

So it doesn't have to be a successful transfer and

even the deed backs qualify because he never tells the time

share companies.

And, in fact -- well, this is getting into the facts

that are developed later. But we allege that he's never -- he
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never tells the time shares companies, "Oh, this is being

deeded back to you." They don't know about these transactions.

So clearly he knows they don't intend to pay the maintenance or

the taxes on the time shares.

THE COURT: And that's, I think, part of the problem,

going back just to the pleading standard, I think that at this

point -- you know, I understand the argument, the deed-back

argument, but the problem is how it's been alleged and the

diverting of monies.

You know, to me, it's just -- I have to accept it as

true. So I'm in a 12(b)(6) phase where I don't think it would

be appropriate, quite frankly, to try to go beyond the four

corners of what's been pled to kind of break down the

relationship beyond how it's been set forth.

So I understand the Nevada deed-back theory. I

understand the concern, but I think under 598 and 119 and what

the elements are, it's been pled. So I don't know that I can

do much on that beyond simply just denying the dismissal on

that ground.

Now, the last one is the declaratory judgment. You

know, this is fairly straightforward. I think -- you know, we

referenced in the response there was a discussion on Rule

12(b)(7). And at the end of the day, this idea of

indispensable parties, I don't think that it's been

sufficiently raised. I just -- I didn't see it to the point
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where it would defeat the claim.

And you know, I think a declaratory judgment regarding

the language and the validity and lawfulness of his conduct is

appropriate. I mean, my understanding is that it was somehow

invited, and there's been a discussion as to whether or not

this behavior is okay. So I mean, I think there's a present

need to clarify this issue. It's not an advisory opinion.

It's not a misuse of the declaratory judgement.

Mr. Taub, do you want to briefly address this final

point on the dec action part?

MR. TAUB: I don't really think that much more than

what Your Honor just articulating to be said. We lay out the

standard for a 12(b)(7) analysis. None of that has been

complied with. That's on page 18 and 19 of our motion.

THE COURT: Well, more importantly, can I go ahead and

accord complete relief on clarity without having to bring in

all these people? I mean, I don't know that I need the litany

of individuals here. You know, we always talk about this

analysis.

Am I going to dramatically impact relationships by

declaratory judgement action? You know, that's the idea of

indispensability, right? Can I litigate -- can we litigate and

can I make a ruling that will not dramatically affect these

relationships on unnamed folks? It will not.

I mean, I think I can coffin this to a point that it
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only affects those parties that are named without running afoul

of people's rights or and somehow disturbing relationships just

because they're not in the litigation, right?

MR. TAUB: I would agree with that, Your Honor.

THE COURT: So Counsel, this might just be a

difference of opinion on this between you and myself. I don't

see a universe where we can't, number one, take for a minute

the 12(b)(7) being raised properly or not.

Just academically, I don't think this is a situation

where I'm going to find myself ruling on a declaratory

judgement count where I'm going to be disturbing the rights of

all these other unnamed defendants or unnamed parties.

Do you want -- and I don't know if this is a point

that you subscribe to since you've inherited; you're doing your

best to work with this Motion to Dismiss? Or is this one where

you kind of agree that it's a little bit lacking in substance

on a 12(b)(7). Go ahead on that.

MR. NARDELLA: Your Honor, I understand the argument

regarding the lacking of substance on a 12(b)(7). I guess my

counter to that would be that without the parties being

identified as to who these folks are, it would be difficult to

lay that predicate back.

And so what you have is you have a general declaratory

judgement count that wants to declare unspecified deeds, the

deeds that affect the ownership interests of a third party who
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is not named, and determine that person's interests in a piece

of real property.

And so if that is going to be considered some sort of

like final declaration as to whether or not that third party

does or does not own a piece of real property, I can see why

this -- they should be indispensable parties because their

rights will be clearly affected.

And I can see why it would be difficult under 12(b)(7)

because without the names, we don't know who they are from the

pleading stage. So that would be my counter argument, Your

Honor.

THE COURT: I guess -- and let me -- I mean, I

understand your point. I guess, Mr. Taub, my understanding was

it's less about property rights for those third parties. It is

more about the conduct that is being done here and its

legality. That's the issue. Am I not right on that?

MR. TAUB: That's exactly right. It's the conduct and

the legality. And as to we don't know who these people are,

Mr. Sussman is the one who is arguing they're indispensable

parties, but he says he can't or won't name them.

These are supposedly his clients, people that he

supposedly represents as an attorney. I've never heard of an

attorney that can't identify who his clients are. There should

be an engagement agreement. You know, there should be

something -- he knows the deeds that he recorded.
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I mean, so for him to say I don't know who these are,

and I can't possibly give you their names, you know, really

strange credulity.

But I understand Your Honor's less focused on the

procedural issues. The substantive issues, this is an inquiry.

We're seeking a declaration on the legality of his conduct and

the validity of it. So that is something that Mr. Sussman has

an interest in addressing, and a complete relief can be

afforded --

THE COURT: Afforded to the parties without dragging

all the other folks in. I know what you're saying.

Well, here's what I'm going to do. First and

foremost, I want to thank everybody because I know I set this

on somewhat short notice, but what I have attempted to do --

and this is just my practice, especially for cases that I have

inherited that had pending motions or had motions that were

ripe soon after transfer -- is try to expedite, wherever

possible.

Number one, I always think it's great that we afford

more access in federal proceedings for oral argument, which we

don't do all the time because many things can be ruled on on

the papers.

But in cases like this, it helps, I think, for the

parties to have a moment, not only face time with the Court,

but with each other to kind of sound out where this litigation
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is going to go.

This is a unique situation in that these issues have

been fairly well analyzed by a number of my colleagues. I

don't necessarily think that a belabored order is necessary.

I'm going to be denying the Motion to Dismiss in a

fairly brief order that will, in all likelihood, systematically

go paragraph by paragraph regarding the several arguments we

have touched on. You know the Pennington doctrine, Litigation

Privilege, the tortious interference arguments, the dec action

that we just mentioned, and the Nevada action. So I'm going to

touch on those.

You're going to see me -- because it has been, I

think, addressed correctly by colleagues -- cite in many cases

to Hilton and other cases for the propositions that have

already been set forth.

I think many of these arguments have been addressed

and addressed properly by colleagues, and I'm not going to

belabor the point for the sake of just academically

readdressing what many of my colleagues have done on this.

But I did want to make sure I wasn't missing anything

and let the parties kind of rehash some of these key points

with me in light of the fact that it has been touched on by

other judges. I plan on doing something expeditiously and just

ruling so that we can get this case on track and keep

litigating.
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So I will enter an order on that in the next day or

two. It will be streamlined in light of the oral argument. I

have stated many of my reasons for denying the separate

arguments on the record already, but it will just simply

memorialize some of these finer points in writing, and we'll

allow this case to keep moving down the chain. All right?

I do want to thank you guys for getting here and also

counsel on the line for at least getting on top of this on such

short notice. Yes, Mr. Taub, go ahead.

MR. TAUB: While we're here --

THE COURT: Yeah, sure.

MR. TAUB: -- we do have --

THE COURT: -- a pending motion to continue, I think,

right?

MR. TAUB: Yes. Your Honor read my mind.

THE COURT: Yeah.

MR. TAUB: So I know Your Honor obviously has other

cases going on, but we're hoping that Your Honor can attend to

that and look at that. There's an unopposed portion of that

motion.

THE COURT: Okay.

MR. TAUB: And that's to continue the deadlines

basically by six months.

THE COURT: Sure.

MR. TAUB: Discovery has taken longer than expected.
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THE COURT: And this was hanging over the head of

everybody. And you know how this is. That's why, you know,

instead of sitting here and trying to write a whole opus when

we have so much case law, it's better to just put stuff on the

record because you guys are working on a set of deadlines,

quite frankly, some of it inherited, some of it modified, but

it makes it very difficult to know what the operative

complaints are if you have a Motion to Dismiss pending.

I will look at it. I will tell you that I'm going to

rule on everything together. So I'll issue a ruling on this,

and then I will go ahead and issue in a separate order or even

an omnibus order, I'll take care of everything so that we

reboot some of these deadlines.

I don't see a reason why in all likelihood I will not

go ahead and adopt -- maybe with minor modification -- your

unopposed request. I will look at what is not in agreement and

make a proper decision.

But I am sensitive to the fact that not only is there

voluminous discovery given the claims that I've had a chance to

digest, but that this was pending for a little bit of time, and

that also affects how quickly you can deal with some of these

deadlines. So I'll rule on that as well by the end of the

week.

MR. TAUB: Thank you, Your Honor.

THE COURT: All right. Anything else for those in
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court? Counsel on the line, anything else before I conclude?

MR. NARDELLA: No. Thank you, Your Honor.

THE COURT: You got it. All right. Thank you guys

very much. Have a great rest of your day, and we'll turn this

around as soon as possible. You're welcome, guys. We're in

recess.

(Thereupon, the above hearing was concluded.)

* * *
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