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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO. 18-CIV-62372-RAR 

 

BERKLEY VACATION  

RESORTS, INC., et al., 

 

 Plaintiffs, 

 

v. 

  

MITCHELL REED SUSSMAN, 

 

 Defendant. 

_____________________________________/ 
 

ORDER GRANTING PLAINTIFFS’ MOTION TO STRIKE AFFIRMATIVE DEFENSES 

 

 THIS CAUSE comes before the Court on Plaintiffs’ Motion to Strike Affirmative 

Defenses [ECF No. 94] (“Motion”).  Having reviewed the record, Defendant’s Opposition [ECF 

No. 101], and Plaintiffs’ Reply [ECF No. 102], it is 

 ORDERED AND ADJUDGED that Plaintiffs’ Motion [ECF No. 94] is hereby 

GRANTED as set forth herein. 

1. The Motion is GRANTED with prejudice as to affirmative defenses four, five, 

seven, nine, eleven, twelve, thirteen, fourteen, fifteen, sixteen, eighteen, nineteen, twenty, and 

twenty-one.   

a. Affirmative defenses seven, eleven, thirteen, fourteen, fifteen, nineteen, 

twenty, and twenty-one do not constitute recognized affirmative defenses, are barebone 

denials, and/or have already been disposed of in the Court’s Order on Defendant’s Motion 

to Dismiss [ECF No. 89] (“Order”).  See Aidone v. Nationwide Auto Guard, L.L.C., 295 

F.R.D. 658, 661 (S.D. Fla. 2013) (striking affirmative defenses that are redundant and 

simply denials of plaintiff’s claim); Lima v. Heng Xian, Inc., No. 09-61422-CIV, 2009 WL 
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4906374, at *1 (S.D. Fla. Dec. 18, 2009) (noting that merely “pointing out a defect in 

plaintiff’s prima facie case is not an affirmative defense.”); Adams v. Jumpstart Wireless 

Corp., 294 F.R.D. 668, 671 (S.D. Fla. 2013) (citing In re Rawson Food Serv., Inc., 846 

F.2d 1343, 1349 (11th Cir. 1988)) (noting that “a defense that simply points out a defect or 

lack of evidence in the plaintiff’s case is not an affirmative defense.”).   

b. Affirmative defenses four and five, which seek to bar certain claims 

asserted by Plaintiffs under the Noerr-Pennington doctrine and the litigation privilege, 

have already been addressed by the Court.  “Plaintiffs’ claims are not barred by the Noerr-

Pennington doctrine” and “Defendant can find no refuge in the litigation privilege.”  See 

Order at 5 [ECF No. 89]. 

c. Affirmative defense twelve seeks to bar Plaintiffs’ claims for failing to 

attach relevant contracts to their Complaint, but no such requirement exists.  Hilton Resorts 

Corp. v. Sussman, No. 619CV305ORL40DCI, 2019 WL 2717164, at *4 (M.D. Fla. June 

28, 2019) (“Specific contract identification, however, is unnecessary at the pleading 

stage.”). 

d. Affirmative defenses nine and sixteen raise First Amendment protections 

as defenses to Plaintiffs’ claims.  However, as Plaintiffs note, “the First Amendment and 

Sussman’s status as an attorney in no way bars any of Plaintiffs’ claims.”  Mot. at 13.  

Defendant is correct that attorney conduct “is a constitutionally protected form of 

commercial speech . . . .”  Mason v. Fla. Bar, 208 F.3d 952, 955 (11th Cir. 2000).  However, 

“like any other form of commercial speech, a state may regulate it to protect the public.”   

Id.  “Under Central Hudson [Gas & Electric Corp. v. Public Service Commission of New 

York, 447 U.S. 557 (1980)], the government may freely regulate commercial speech that 

concerns unlawful activity or is misleading.”  Fla. Bar v. Went For It, Inc., 515 U.S. 618, 
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623-24 (1995).  The government must only meet the Central Hudson test, however, “if the 

commercial speech concerns lawful activity and is not misleading . . . .”  Searcy v. Fla. 

Bar, 140 F. Supp. 3d 1290, 1297 (N.D. Fla. 2015).  Here, Plaintiffs have alleged that 

Defendant’s advice was baseless, not in his clients’ best interest, improper, and unjustified.  

See Reply at 13.  Indeed, other Courts in similar cases against Defendant have found that 

“Mr. Sussman’s directions that owners stop payments, made under the guise that doing so 

will rid them of their timeshares, are fraudulent and wrongful.”  Westgate Resorts, Ltd. v. 

Sussman, 387 F. Supp. 3d 1318, 1353 (M.D. Fla. 2019).  Thus, the First Amendment does 

not shield the Defendant in this case. 

e. Affirmative defense eighteen is a constitutional challenge to section 

721.17(3)(e) of the Florida Statutes, which states:  

No person shall participate, for consideration or with the 

expectation of consideration, in a plan or scheme, a purpose 

of which is to transfer a consumer resale timeshare interest 

to a transferee that the person knows does not have the 

ability, means, or intent to pay all assessments and taxes 

associated with the consumer resale timeshare interest. 

 

Fla. Stat. § 721.17(3)(e).  Defendant maintains, without any authority to directly support 

his position, that the statute is “unconstitutionally vague and discriminatory,” “irrational,” 

“a taking in violation of the Fifth Amendment,” “arbitrary and capricious,” and an 

infringement of “the right of association.”  Answer at 19-22.  However, section 721.17 is 

constitutional and a perfectly permissible exercise of the state’s police power.  See, e.g., 

City of New Orleans v. Dukes, 427 U.S. 297, 303-04 (1976) (“States are accorded wide 

latitude in the regulation of their local economies under their police powers . . . . In short, 

the judiciary may not sit as a superlegislature to judge the wisdom or desirability of 

legislative policy determinations made in areas that neither affect fundamental rights nor 

Case 0:18-cv-62372-RAR   Document 110   Entered on FLSD Docket 04/17/2020   Page 3 of 4



 

Page 4 of 4 
 

proceed along suspect lines . . . .”).  The Takings Clause is similarly inapplicable.  See, 

e.g., Corn v. City of Lauderdale Lakes, 95 F.3d 1066, 1074 (11th Cir. 1996) (finding that 

the Takings Clause does not apply when “the denial [of a property right] substantially 

advances legitimate governmental interests and does not deny the landowner all or 

substantially all economically viable use of his land.”).  And finally, nothing in the statute 

infringes on the right of association whatsoever.  See Mot. at 16-17 (citing McCabe v. 

Sharrett, 12 F.3d 1558, 1562-1563 (11th Cir. 1994)). 

 2. The Motion is GRANTED without prejudice as to affirmative defenses two, 

three, twenty-two, and twenty-three.  These affirmative defenses, which raise equitable defenses 

to Plaintiffs’ claims, are conclusory in nature, lack necessary detail, and are legally insufficient as 

pleaded.  See Rubinstein v. Keshet Inter Vivos Tr., No. 17-61019-CIV, 2019 WL 2475179, at *6 

(S.D. Fla. June 13, 2019) (citing Noveshen v. Bridgewater Assocs., LP, No. 13-cv-61535, 2016 

WL 3902580, at *2 (S.D. Fla. Feb. 25, 2016) (“[W]aiver, [and] estoppel . . . are equitable defenses 

that must be pled with the specific elements required to establish the defense.”)); Local Access, 

LLC v. Peerless Network, Inc., No. 617CV236ORL40TBS, 2018 WL 3067908, at *5 (M.D. Fla. 

May 21, 2018) (“The affirmative defenses of unclean hands, laches, and estoppel are equitable 

defenses that must be plead with particularity.”) (internal citations omitted). 

 3. Defendant shall file a revised answer in compliance with this Order by no later than 

April 24, 2020. 

 

DONE AND ORDERED in Fort Lauderdale, Florida, this 17th day of April, 2020. 

 

 

            _________________________________ 

            RODOLFO A. RUIZ II 

            UNITED STATES DISTRICT JUDGE 
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