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MEMORANDUM OF LAW IN SUPPORT OF 

DEFENDANTS’ MOTION TO DISMISS COUNT II 
 

 In Count II of their Complaint, Plaintiffs Diamond Resorts U.S. Collection Development, 

LLC, Diamond Resorts Hawaii Collection Development, LLC, and Diamond Resorts 

Management, Inc. (collectively, “Diamond Resorts” or “Plaintiffs”) purport to assert a claim for 

violations of the Tennessee Consumer Protection Act.  As is suggested by the Act’s name, 

however, its scope is limited to the protection of consumers, and no act or practice, no matter how 

unfair or deceptive, gives rise to a claim except to the extent it affects a consumer transaction. 

Because Diamond Resorts was not acting as a consumer in any of the transactions at issue, it lacks 

standing to bring any claim under the Tennessee Consumer Protection Act. 

 Moreover, while Diamond Resorts does not have standing to bring any claim under the 

Act, the only provision for which other courts have even attempted to justify standing - 
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disparagement - is not well-pleaded in the Complaint and should be barred by the group libel rule 

in any event. 

 Finally, even if Diamond Resorts does have generalized standing, large portions of Count 

II must be dismissed as a result of Diamond Resorts’ failure to allege facts violating specific 

provisions of the Act as opposed to mere generalized unfair or deceptive acts, for which no private 

right of action exists. 

FACTUAL BACKGROUND 

 Diamond Resorts’ Complaint seeks damages against both Wesley Financial Group, LLC 

(“Wesley”), and its founder, Charles William McDowell III (“Mr. McDowell”) (collectively 

“Defendants”), for certain allegedly false advertisements.  On that issue - false advertising - the 

Complaint is long on invective and light on specifics.  Once the character assassination of Mr. 

McDowell, conclusory accusations of falsity and ill intent, and irrelevant characterizations of 

Welsey’s business model are disregarded, the Complaint says very little. 

 For the purposes of this Motion only, the following allegations from the Complaint are 

taken as true: 

 Diamond Resorts run timeshare properties around the world.  Wesley advertises that it can 

help timeshare owners escape their contracts with timeshare companies.  Diamond Resorts objects 

to the following statements made in Wesley’s advertisements: 

 Wesley knows “how to get you out of a timeshare successfully,” which is 
also described in additional advertisements as “legally & completely” [Dkt. 1 at ¶¶ 
4, 41, 43, 45, 46]; 

 Wesley’s services come with a “100% guarantee” that includes “guaranteed 
timeshare cancellation” and a guarantee “that those people who are accepted as 
clients will have their timeshare terminated within the contractually agreed upon 
time period.”  [Id. at ¶¶ 5, 41, 46]; 
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 If accepted as a client by Wesley, you “will never be required to make 
another payment on [your] timeshare; [our] clients experience an immediate 
freedom” [Id. at ¶ 42]; 

 “Your Maintenance Fees Will Rise for Eternity” [Id. at ¶ 44]; 

 “Your Children WILL Receive Your Timeshare When You Pass” [Id.]; 

 “[T]here are certain methods that a qualified timeshare owner can do or 
have done for them that can bring the timeshare companies virtually to their knees” 
[Id. at ¶ 46]; 

 Wesley has accepted “10,000 timeshare owners” as clients “over the past 8 
years” and its “success rate has been 90%+” [Id.]; 

 Wesley has helped timeshare owners “[get their] money back” and “has 
legal expertise cancelling timeshare contracts” [Id. at ¶¶ 47, 48]; 

 Wesley “know[s] all of the laws” [Id. at ¶ 48]; 

 McDowell made a “MASSIVE legal investment” during his fight in federal 
court for the “right to help timeshare owners cancel their timeshares,” which “set 
the precedent” on timeshare cancellation [Id. at ¶ 49]. 

Citing what purports to be a description of Wesley’s business model after a customer has 

responded to these advertisements [Id. at ¶¶ 5-13; 50-57],1 as well as a series of ad hominem attacks 

on Mr. McDowell, Diamond Resorts alleges that these advertisements are false or misleading.  

That is the extent of Diamond Resorts’ factual allegations regarding the allegedly false 

advertising at the heart of its case.  To put a finer point on it: 

 There is no allegation that any of these advertisements specifically mention 
any of the Diamond Resorts Plaintiffs, either by name or by implication; 

 There is also no allegation that any of these advertisements contain 
disparaging comments about timeshare companies; and 

 There is no allegation that Wesley claims to be representing or is otherwise 
affiliated with Diamond Resorts or any other timeshare company. 

 
1 As explained in more detail below, the allegations of what Wesley does after a customer 
has hired it in reliance upon its advertisements are otherwise irrelevant. 
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STANDARD OF REVIEW 

To survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6), “a complaint must contain 

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.”’ 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007)).  In ruling upon a Fed. R. Civ. P. 12(b)(6) motion, the court must construe the 

complaint in the light most favorable to the plaintiff and accept all well-pleaded factual allegations 

as true.  League of United Latin Am. Citizens v. Bredesen, 500 F.3d 523, 527 (6th Cir. 2007).  

However, the court need not accept as true legal conclusions or unwarranted factual inferences.  

Id.  “Threadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements, do not suffice.”  Iqbal, 556 U.S. at 678. 

The claim at issue here is subject to even higher scrutiny.  Claims under the Tennessee 

Consumer Protection Act must satisfy Rule 9(b)’s particularity requirement.  Parris v. Regions 

Bank, No. 09-2462, 2011 WL 3629218, at *8 (W.D. Tenn. Aug. 17, 2011).  To satisfy this 

requirement, the Complaint “must set forth specific fraudulent or deceptive acts rather than general 

allegations.”  AGFA Photo USA Corp. v. Parham, No. 1:06-cv-216, 2007 WL 1655891, at *11 

(E.D. Tenn. June 5, 2007). 

ARGUMENT 

 Count II should be dismissed in its entirety.  Tennessee courts have consistently and 

repeatedly recognized that the Tennessee Consumer Protection Act does only what is implied by 

its name - protect consumers.  Because Diamond Resorts was not acting as a consumer in any of 

the transactions at issue, it has no standing to bring a claim under the Act. 

 If such standing exists, it should be limited to claims in which Diamond Resorts is directly 

and inevitably affected.  Of the provisions identified by Plaintiffs, only one fits the bill - 
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disparagement.  There is no allegation that Wesley made any specific representations of fact 

regarding any timeshare company’s goods or services, and there is certainly no allegation that 

Wesley made any representation referring specifically to Diamond Resorts, as is necessary to 

satisfy the constitutionally mandated “of and concerning” requirement for false speech claims. 

 Finally, even if Diamond Resorts has standing to bring a claim under any or all provisions 

of the Tennessee Consumer Protection Act, Plaintiffs have failed to allege facts which, if true, 

would violate many of the provisions of the Act identified in their Complaint. 

I. Diamond Resorts lacks standing to bring suit under the Tennessee Consumer 
Protection Act because it was not acting as a consumer vis-à-vis Wesley 

There is a disconnect between Diamond Resorts’ claim in Count II and its allegations in 

this case.  Despite seeking relief under the Tennessee Consumer Protection Act, Diamond Resorts 

does not claim that it was a consumer in need of protection.  Instead, it merely asserts that Wesley’s 

advertisements caused some of Diamond Resorts’ own customers to hire Wesley. On Diamond 

Resorts’ telling, they were damaged when those customers, in reliance on Wesley’s advice (none 

of which is set forth in Wesley’s advertisements), defaulted on their debts to Diamond Resorts. 

Diamond Resorts thereafter blames Wesley for Diamond Resorts’ decision to foreclose on the 

timeshare mortgages (which were then likely resold for a profit) and report the owners to credit 

agencies. 

Diamond Resorts does not have standing to bring this curious claim.  The private right of 

action under the Tennessee Consumer Protection Act is found at Tenn. Code Ann. § 47-18-109. 

Admittedly, when taken out of context, this section appears to convey nearly unlimited standing, 

providing a right of action to “[a]ny person” (defined elsewhere to include corporations and other 

business entities) “who suffers an ascertainable loss of money or property . . . as a result of the use 
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or employment by another person of an unfair or deceptive act or practice described in § 47-18-

104(b).” Tenn. Code Ann. § 47-18-109(a)(1).  

Nevertheless, the Tennessee Supreme Court has long held that the “parameters of the 

[Tennessee Consumer Protection] Act . . . do not extend to every action of every business in the 

State.”  Pursell v. First Am. Nat’l Bank, 937 S.W.2d 838, 841 (Tenn. 1996).  This is chiefly because 

of language found in Section 47-18-104 - the provision explicitly cross-referenced in Section 109’s 

discussion of the elements for the private right of action.  

Section 104 lists fifty-one (51) “unfair or deceptive acts or practices” that violate the 

Tennessee Consumer Protection Act.  These will be discussed in further detail below.  What 

matters here is the preamble, which explains that these acts or practices violate the Tennessee 

Consumer Protection Act only to the extent that they are “affecting the conduct of any trade or 

commerce.”  Tenn. Code Ann. § 47-18-104(a) (emphasis added).  

According to the Act’s definitions section, those terms - “trade” and “commerce” - are used 

interchangeably with the term “consumer transaction.”  “Trade, commerce, and consumer 

transaction” are all defined as the “advertising, offering for sale, lease or rental, or distribution of 

any goods, services, or property . . . .”  Tenn. Code Ann. § 47-18-103(20).  

Combining this definition with Section 104’s requirement that the acts at issue “affect trade 

or commerce,” the Tennessee Supreme Court has concluded that acts or practices, “even if 

considered to be unfair or deceptive,” are actionable only to the extent they “affect the ‘advertising, 

offering for sale, lease or rental, or distribution of any goods, services, or property. . . .’”  Pursell, 

937 S.W.2d at 841.  Put slightly differently, even if an act or practice is unfair or deceptive, it only 

violates the Tennessee Consumer Protection Act to the extent that it affects a consumer transaction. 
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To be clear, Defendants do not argue that the mere fact that the Diamond Resorts Plaintiffs 

are business entities precludes this claim.  It is clear that this fact, standing alone, is not enough to 

defeat a claim under the Tennessee Consumer Protection Act.  ATS Southeast, Inc. v. Carrier 

Corp.,18 S.W.3d 626, 630 (Tenn. 2000) (holding that, as a general matter, “corporations . . . have 

standing to bring a private cause of action” under the Tennessee Consumer Protection Act). 

The issue is not the identity of Plaintiffs as business entities, but their relationship (or lack 

thereof) to the consumer transactions at issue in this case.  Granted, the Act is to be liberally 

construed to protect both “consumers” (a defined term limited to natural persons) and “legitimate 

business enterprises.”  Tenn. Code Ann. § 47-18-102(2).  But whether a plaintiff is a natural person 

or a business entity, the Act protects them only “from those who engage in unfair or deceptive acts 

or practices in the conduct of any trade or commerce” - in other words, only from tricky consumer 

transactions.  Id. (emphasis added). 

Relying upon this statutory language, “Tennessee courts have consistently held [that] 

‘legitimate business enterprises’ under section 47-18-102(2) only include those acting as 

consumers.”  LP Environmental, LLC v. Delfasco, LLC, No. 3:14-cv-2167, 2015 WL 13145789, 

at *2 (M.D. Tenn. July 23, 2015).  In other words: 

[T]o have a viable claim under the [Tennessee Consumer Protection] Act, the 
defendant must be engaged in the advertising, offering for sale, lease or rental, or 
distribution of goods or services, and the plaintiff must be “a person or corporation 
that seeks to purchase, rent, or lease goods or services.” 

Southern Pharmacy Consultants, LLC v. Smart Fill Mgmt. Grp., Inc., No. 3:13-cv-1100, 2015 WL 

1428477, at *2 (M.D. Tenn. Mar. 27, 2015) (citations omitted).  Other federal cases applying 

Tennessee law have reached the same conclusion.  Withco, LLC v. Republic Servs. of Tenn., LLC, 

No. 3:09-1207, 2011 WL 1099905, at *5 (M.D. Tenn. Mar. 23, 2011); EPAC Techs., Inc. v. 

Thomas Nelson, Inc., No. 3-12-0463, 2015 WL 6872575, at *3 (M.D. Tenn. Nov. 9, 2015); 
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Operations Mgmt. Int’l, Inc. v. Tengasco, Inc., 35 F. Supp. 2d 1052, 1058 (E.D. Tenn. 1999) 

(although corporations have standing to bring a claim under the Tennessee Consumer Protection 

Act generally, they may do so only when acting as a consumer, such as “a construction company 

that buys a front end loader”).  And Tennessee’s state appellate courts have been unanimous in 

following this reasoning.  Wagner v. Fleming¸ 139 S.W.3d 295, 301 (Tenn. Ct. App.), appeal 

denied (2004); Hood Land Trust v. Hastings, No. M2009-02625-COA-R3-CV, 2010 WL 3928647, 

at *10 (Tenn. Ct. App. Oct. 5, 2010).  Indeed, Defendants have been unable to identify a single 

case in which a Tennessee state court permitted a corporation not acting as a consumer to proceed 

under the Tennessee Consumer Protection Act. 

 Again, Diamond Resorts does not claim that Wesley deceived them in the course of a 

consumer transaction.  Instead, they claim that Wesley’s representations to third parties indirectly 

harmed Diamond Resorts, which had no direct relationship with Wesley and was not acting as a 

consumer.  The Tennessee Consumer Protection Act does not provide a claim on such facts.  See 

also Tenn. Med. Ass’n v. BlueCross BlueShield of Tenn., 229 S.W.3d 304, 307 & 311 (Tenn. Ct. 

App.), appeal denied (2007) (affirming trial court order dismissing Tennessee Consumer 

Protection Act claim for lack of standing where the plaintiff was “not a party to” the consumer 

transactions at issue and was “neither a buyer nor seller in any transaction with the defendants, nor 

even a prospective buyer or seller”); RyMed Techs., Inc. v. ICU Medical, Inc., No. 3:10-01067, 

2012 WL 4505896, at *2-3 (M.D. Tenn. Sept 28, 2012) (no standing for competitor to bring claim 

for misrepresentations made to the defendant’s customers); PHG Techs, LLC v. St. John Cos., Inc., 

459 F. Supp. 2d 640, 645-46 (M.D. Tenn. 2006) (“St. John lacks standing to assert such a claim 

on behalf of [PHG] customers who may be disenchanted with [PHG’s] products or services”).  As 

a result, Defendants respectfully submit that Count II should be dismissed in its entirety. 
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II. Non-binding federal opinions ignoring this requirement are not well-reasoned 

Admittedly, there is another line of cases that would grant standing to a business affected 

by unfair or deceptive acts or practices, even if that business entity was not acting as a consumer 

in the events at issue.  None of these cases are controlling, and their reasoning in unpersuasive.  

For example, in Act for Health v. Case Management Association, Inc., the Eastern District 

of Tennessee allowed a Tennessee Consumer Protection Act claim by one company who was not 

acting as a consumer towards the other to proceed to trial without addressing any of the case law 

or statutory language set forth above.  See 128 F. Supp. 3d 1020, 1036 (E.D. Tenn. 2014).  The 

court in Asurion, LLC v. SquareTrade, Inc., by contrast, addressed standing, but focused 

exclusively upon the broad language of Section 109 without addressing Section 104’s limitation 

of claims to those arising out of consumer transactions.  See 407 F. Supp. 3d 744, 751-52 (M.D. 

Tenn. 2019).  The same is true of Affinion Benefits Group, LLC v. Econ-O-Check Corporation, 

784 F. Supp. 2d 855, 879-80 (M.D. Tenn. 2011) and Diamond Resorts International, Inc. v. 

Phillips, 2018 WL 3326443, at *3-4 (M.D. Tenn. Jan. 24, 2018). 

The strongest case permitting a company not acting as a consumer to bring a claim is 

Wyndham Vacation Resorts, Inc. v. Consultant Group, No. 2:12-cv-00096, 2014 WL 1922791 

(M.D. Tenn. May 14, 2014), and even its reasoning is unpersuasive.  As in this case, Wyndham 

involved a timeshare company suing a company accused of making misleading advertisements 

about its ability to help timeshare owners set aside their timeshare obligations.  And, also as in this 

case, the timeshare company’s standing was challenged. 

In rejecting this challenge, the Wyndham Court, like the others, simply ignored Section 

104’s limiting principle and nearly all of the cases cited above.  Instead, it simply distinguished 
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one of those cases (Wagner v. Fleming) on purely factual grounds before focusing its attention 

exclusively upon Section 109’s broad language, reasoning: 

Furthermore, many of the enumerated deceptive business practices in TCPA § 104 
apply more naturally to an entity “affected . . . as a result of” the deceptive practice 
(§ 109(a)(1)), even where the affected entity was not a “consumer” with respect to 
the transaction at issue.  For example, § 104[b](8) makes it unlawful to 
“[d]isparag[e] the goods, service, or business of another by false or misleading 
representations of fact.”  Presumably, where Business A disparages Business B in 
an effort to procure a relationship with a potential customer, the more natural 
plaintiff in a TCPA action would be Business B, not the consumer herself, who 
presumably could care less about whether Business A is disparaging Business B 
and, therefore, has no inherent incentive to file suit to protect Business B.  If 
Business B sued Business A under this hypothetical scenario, it would be consistent 
with the TCPA’s statutory purpose to protect “legitimate business enterprises” (§ 
102(2)) and the definition of a “person” in § 103(13) to include a “corporation” as 
an entity entitled to bring suit.  It would also be consistent with the TCPA’s intent 
to protect that business from deceptive disparagement by another person (or 
business) (see § 103(8)) and the TCPA’s broad grant of a cause of action to any 
business that is “affected” “as a result of” that deceptive and unlawful practice (see 
§ 109(a)(1)).  The court is therefore persuaded that, under appropriate 
circumstances, the TCPA countenances claims by corporations against defendants 
alleged to have engaged in unlawful business practices, even where the unlawful 
practices by a defendant were directed at third parties - here, the timeshare owners 
- rather than at that corporation. 
 

Id. at *13.  This line of reasoning, however common-sensical it may appear at first blush, has three 

key flaws.  

First, it presumes too much; a customer tricked into purchasing inferior goods or services 

by untrue statements about competing (and superior) goods or services and looking for a way to 

recoup losses incurred as a result may well care quite a bit about Business A’s disparagement of 

Business B .  

Second, it ignores the fact that a private right of action is not the only means by which the 

acts set forth in the Tennessee Consumer Protection Act may be deterred; instead, any of the 

practices forbidden by the Act may be prosecuted as crimes or enforced in a civil action by the 

Tennessee Attorney General.  Tenn. Code Ann. §§ 47-18-104(a) & -114. 
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Third - and most important - like every other case finding standing on these or similar facts, 

it completely ignores Section 104’s statement that the acts or practices at issue are forbidden only 

to the extent they “affect[] the conduct of any trade or commerce” and the case law consistently 

holding that this requirement restricts claims to those brought by people or business acting as a 

consumer.  

In short, the cases that may support a Tennessee Consumer Protection Act claim on these 

allegations are poorly reasoned, non-controlling, and should be disregarded. 

III. To the extent Diamond Resorts has standing despite not acting as a consumer, 
that standing is limited to its disparagement claim, which is not supported by 
the allegations and is barred by the Group Libel Rule 

In the alternative, to the extent Diamond Resorts has standing, it should be limited to its 

claim for disparagement in violation of Tenn. Code Ann. § 47-18-104(b)(8), the only claim for 

which any court has articulated a rationale for granting standing to a party uninvolved in the 

consumer transaction at issue.  On that lone claim, however, Diamond Resorts has problems of 

fact and law. 

We will start with the problems of fact. Section 104(b)(8) forbids “[d]isparaging the goods, 

services, or business of another by false or misleading representations of fact.”  There is no 

allegation that Wesley made any representations about any timeshare company’s services, let alone 

a disparaging one.  Given that claims under the Tennessee Consumer Protection Act must be 

pleaded with particularity, this failure is fatal to any claim under this subsection. 

And, even if Diamond Resorts can point to some particularized allegation, that still leaves 

the legal problems with this claim: there is no allegation that any of Wesley’s advertisements 

mention Diamond Resorts explicitly or by reference. 

Section 104(b)(8) is effectively a claim for trade libel, a species of defamation.  Under 

Tennessee law, defamation is only actionable to the extent it can be proven to be “of and 
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concerning” the plaintiff.  See Stones River Motors, Inc. v. Mid-South Pub. Co., 651 S.W.2d 713, 

717 (Tenn. Ct. App.), appeal denied (1983).  Put another way, defamatory words are actionable 

under Tennessee law only when they are made “against an ‘ascertained or ascertainable person, 

and that person must be the plaintiff.’”  Steele v. Ritz, No. W2008-02125-COA-R3-CV, 2009 WL 

4825183, at *3 (Tenn. Ct. App. Dec. 16, 2009). 

Diamond Resorts fails to meet this prerequisite.  Assuming arguendo that Diamond Resorts 

can identify a claim disparaging timeshare companies generally, such a statement is not actionable 

under the “group libel rule,” an extension of the “of and concerning” requirement.  Under this rule, 

“[s]tatements that are used broadly concerning the members of a class or group, absent other 

circumstances specifically pointing to a particular member, are not a sufficient basis for one 

member to have a cause of action for libel or slander.”  Steele, 2009 WL 4825183, at *1.  This is 

because a statement regarding a group cannot be reasonably construed as “of and concerning” any 

individual member of that group. 

Statements attacking an entire profession or industry (such as timeshare companies) are 

one of the quintessential examples of non-actionable group libel. RESTATEMENT (SECOND) OF 

TORTS, § 564A, cmt. a. (“[A] statement . . . that all of a great many persons engaged in a particular 

trade or business . . are dishonest cannot ordinarily be taken to have personal reference to any of 

the class.”).  Thus, no Nigerian businessman has an action for libel when a report accuses all 

Nigerians engaged in international business of fraud.  See Anyanwu v. Columbia Broadcasting 

Sys., lnc., 887 F. Supp. 690, 692-93 (S.D.N.Y. 1995).  Nor may any one Kentucky Fried Chicken 

franchise sue a newspaper for publishing an article defaming Kentucky Fried Chicken restaurants 

as a group.  See Ky. Fried Chicken of Bowling Green, Inc. v. Sanders, 563 S.W.2d 8, 9 (Ky. 1978).  
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Because these advertisements (at most) make statements about timeshare companies as a group, 

they should not be actionable under the group libel rule. 

While no opinion has directly addressed the application of the “of and concerning” 

requirement to a statutory disparagement claim under Tenn. Code Ann. § 47-18-104(b)(8), two 

reasons clarify that it should apply to claims under that subsection. 

First, in ruling that the “of and concerning” requirement applied to defamation claims under 

Tennessee law, the Stones River Motors Court relied upon the fact that the elements of defamation 

require that the statement be “concerning another.”  651 S.W.2d at 717 (emphasis in original). 

Section 104(b)(8) uses nearly identical language, forbidding disparagement of the “goods, 

services, or business of another.”  Tenn. Code Ann. § 47-18-104(b)(8) (emphasis added).  The 

change from “concerning” in the elements of common law defamation to “of” in the statutory 

definition of disparagement should not affect the application of the “of and concerning” 

requirement. 

Second, the “of and concerning” requirement is founded upon the First Amendment, and 

therefore should apply regardless of the state law theory under which Plaintiffs proceed.  See, e.g., 

Nat'l Union Fire Ins. Co. v. Mead Johnson & Co., 913 F. Supp. 2d 682, 687 (S.D. Ind. 2012) 

(citing N.Y. Times Co. v. Sullivan, 376 U.S. 254, 288 (1964)); QSP, Inc. v. Aetna Cas. & Sur. Co., 

773 A.2d 906, 918 (Conn. 2001) (holding that trade libel and commercial disparagement claims 

are subject to the same First Amendment requirements that govern defamation, including the “of 

and concerning” requirement); Blatty v. N.Y. Times. Co., 728 P.2d 1177, 1184 (Cal. 1986) (en 

banc) (explaining why First Amendment limitations such as the “of and concerning” requirement 

are applicable to “all claims, of whatever label, whose gravamen is the alleged injurious falsehood 

of a statement”). 
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Accordingly, even if the Court were to grant Diamond Resorts standing to bring a claim 

for disparagement under Tenn. Code Ann. § 47-18-104(b)(8), such a claim is not supported by the 

allegations and would almost certainly be barred by the group libel rule in any event. 

IV. Diamond Resorts also fails to allege a violation of Sections 104(b)(7), (12), (14), 
(19), (21), and (22) 

Finally, even if Diamond Resorts has standing to bring a claim under the Tennessee 

Consumer Protection Act, Count II asserts far more violations than are supported by the 

allegations.  As stated above, Tenn. Code Ann. § 47-18-104(b) describes fifty-one (51) specific 

acts or practices outlawed by the Act. Section 104(b)(27) contains a “catch-all” provision 

forbidding “any other act or practice which is deceptive to the consumer or to any other person.”  

Since 2011, however, claims under that provision have been exclusively vested in the Tennessee 

Attorney General’s office.  As a result, to state a claim under the Tennessee Consumer Protection 

Act, a plaintiff must allege facts in violation of one of the specifically enumerated subsections.  

See, e.g., League v. Fed. Nat’l Mortg. Ass’n and Seterus, Inc., No. 2:15-cv-2047-SHL-tmp, 2015 

WL 12826636, at *7-8 (W.D. Tenn. Sept. 24, 2015) (granting motion to dismiss Tennessee 

Consumer Protection Act because the plaintiff failed to allege any conduct “prohibited in the forty-

nine [now fifty-one] provisions of the TCPA that outline what constitutes an ‘unfair or deceptive 

act or practice’” (citing Tenn. Code Ann. § 47-18-104(b))).  

Diamond Resorts alleges violations of ten (10) subsections of Tenn. Code Ann. § 47-18-

104(b), listed below: 

(5) Representing that goods or services have sponsorship, approval, 
characteristics, ingredients, uses, benefits or quantities that they do not have or that 
a person has a sponsorship approval, status, affiliation or connection that such 
person does not have; 

 
(7) Representing that goods or services are of a particular standard, quality or 
grade, or that goods are of a particular style or model, if they are of another; 
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(8) Disparaging the goods, services or business of another by false or 
misleading representations of fact; 

 
(9) Advertising goods or services with intent not to sell them as advertised; 

 
(12) Representing that a consumer transaction confers or involves rights, 
remedies or obligations that it does not have or involve or which are prohibited by 
law; 

 
(14) Causing confusion or misunderstanding with respect to the authority of a 
salesperson, representative or agent to negotiate the final terms of a consumer 
transaction; 

 
(15) Failing to disclose that a charge for the servicing of any goods in whole or 
in part is based on a predetermined rate or charge, or guarantee or warranty, instead 
of the value of the services actually performed; 

 
(19) Representing that a guarantee or warranty confers or involves rights or 
remedies which it does not have or involve; provided, that nothing in this 
subdivision (b)(19) shall be construed to alter the implied warranty of 
merchantability as defined in § 47-2-314; 

 
(21) Using statements or illustrations in any advertisement which create a false 
impression of the grade, quality, quantity, make, value, age, size, color, usability or 
origin of the goods or services offered, or which may otherwise misrepresent the 
goods or services in such a manner that later, on disclosure of the true facts, there 
is a likelihood that the buyer may be switched from the advertised goods or services 
to other goods or services; 

 
(22) Using any advertisement containing an offer to sell goods or services when 
the offer is not a bona fide effort to sell the advertised goods or services. An offer 
is not bona fide, even though the true facts are subsequently made known to the 
buyer, if the first contact or interview is secured by deception; 
 

[Dkt. 1 at ¶ 85].  These subsections share one thing in common: they relate exclusively to 

advertisements and other representations or omissions in the sales process.2  

 
2 That their scope is so limited is unsurprising.  As set forth above, the Tennessee Consumer 
Protection Act forbids only those acts or practices that “affect[] the conduct of trade or commerce.” 
Tenn. Code Ann. § 47-18-104(a).  Using the Act’s alternative definition, its scope is limited to 
actions affecting a consumer transaction.  Once that consumer transaction has been consummated 
into a contract, any conduct occurring within that contractual relationship is beyond the scope of 
the Act.  See Pursell, supra, 937 S.W.2d at 841-42. 
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 In support of these alleged violations, however, Diamond Resorts purports to rely upon far 

more than Wesley’s advertisements, listing the following allegedly “unfair and deceptive acts or 

practices”: 

a) engaging in false and misleading advertisements, including but not limited 
to suggesting that it has expertise regarding legal or otherwise legitimate methods 
of canceling or terminating timeshare contracts, including mortgages and other 
related contracts when it does not; 

b) falsely assuring prospective customers that Wesley has legal and other 
relevant experience while, at the same time, actively discouraging prospective 
customers from consulting with or hiring a lawyer; 

c) instructing or suggesting that owners not pay Diamond Resorts, the owner’s 
mortgagee, or other companies to whom the owner owes obligations in connection 
with its timeshare; 

d) stating or implying to Diamond Resorts’ owners there is no penalty or other 
legal consequence for not paying Diamond Resorts, the owner’s mortgagee, or 
other companies to whom the owner owes obligations in connection with its 
timeshare; 

e) having concealed that it has no legitimate methods to fulfill the promises it 
has made, intentionally taking no action on behalf of Diamond Resorts’ owners 
after entering into a contract with them, or otherwise attempting to procure an exit 
through inaction and/or foreclosure after Diamond Resorts owners stop paying 
Diamond Resorts; 

f) exposing its customers to adverse credit reporting and potential adverse tax 
consequences; 

g) entering into secrecy agreements with Diamond Resorts’ owners, or 
otherwise deliberately obscuring their role in advising Diamond Resorts’ owners to 
stop paying or otherwise breach their timeshare or related contracts; 

h) ghostwriting unsupported and often fallacious claims to be sent by the 
Wesley customer to Diamond Resorts, while insisting, under extreme penalty, that 
the customer lie about Wesley’s involvement; 

i) contractually obligating, under threat of forfeiture of exorbitant pre-paid 
fees, customers to lie to Diamond about their engagement of Wesley; 

j) impersonating Diamond Resorts’ owners, spoofing their caller IDs; 
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k) providing “debt-management services” while failing to comply with and 
violating the Tennessee Uniform Debt-Management Services Act, T.C.A. §§47-18-
5501, et seq.;3 and 

l) otherwise engaging in knowingly unlawful, fraudulent, false, unfair and 
deceptive practices. 

[Dkt. 1 at ¶ 85].  The vast majority of these acts or practices are irrelevant to a claim under the 

Tennessee Consumer Protection Act.  Crucially, only one of those allegations (the first) even 

purports to relate to Wesley’s advertisements.  The remainder relate exclusively to Wesley’s 

conduct after it has entered into a contract with a customer, which does not “affect[] the conduct 

of trade or commerce” as those terms are defined by the Act and is therefore outside the scope of 

the Act.  See New Life Corp. of Am. v. Thomas Nelson, Inc., 932 S.W.2d 921, 928 (Tenn. Ct. App.), 

appeal denied (1996) (even willful and malicious damage to the plaintiff’s business does not state 

a claim under the Tennessee Consumer Protection Act when the conduct complained of has no 

“connection with any ‘sale, lease, or rental, or distribution of any goods, services, or property. . . 

.’”).  And the final catch-all miserably fails to satisfy the particularity requirement. 

 As a result, even taking the allegations of the Complaint as true and assuming that these 

acts or practices (i) actually occurred and (ii) were false and misleading, Diamond Resorts has 

failed to plead with particularity any violation of many of the subsections on which they purport 

to rely.  We can take each subsection in turn. 

Subsection 104(b)(7) forbids representing that goods or services are of a particular 

standard, quality, or grade if they are of another; there is no allegation that Wesley represented that 

 
3  To the extent Plaintiffs have adequately alleged a violation of this statute (a point 
Defendants do not concede), standing to bring private actions under the Tennessee Uniform Debt-
Management Services Act is restricted to “individuals with respect to whom a provider violates 
this part”—i.e., Wesley’s customers, not third parties such as Diamond Resorts.  See Tenn. Code 
Ann. § 47-18-5535(c). 
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its services were of any particular standard, quality, or grade.  Instead, they are merely accused of 

advertising that their services can accomplish certain objectives which they, in fact, cannot. 

Subsection 104(b)(8) (disparagement) can be dismissed for the reasons set forth above. 

Subsection 104(b)(12) forbids representing that a consumer transaction confers or 

involves rights, remedies, or obligations that it does not have or which are prohibited by law; while 

Diamond Resorts takes great exception to Wesley’s claims that its services will allow timeshare 

owners to avoid their obligations to timeshare companies, there is no allegation that Wesley 

represents that the consumer transaction at issue (hiring Wesley) conveys any rights beyond the 

right to use Wesley’s services. 

Subsection 104(b)(14) forbids causing confusion or misunderstanding with respect to the 

authority of a salesperson, representative or agent to negotiate the final terms of a consumer 

transaction; again, there is no allegation that Wesley’s salespeople exaggerate their authority to 

bind customers to a contract with Wesley (the only consumer transaction at issue). 

Subsection 104(b)(19) forbids misrepresentations regarding the rights or remedies 

conferred by a warranty; while Diamond Resorts alleges that Wesley advertises its money-back 

guarantee, it nowhere alleges why that advertisement is false. 

Subsection 104(b)(21) forbids bait-and-switches; the allegation, however, is that Wesley 

cannot provide the services it advertises, not that it uses advertisements of those services (the bait) 

to lure in customers before selling them different services after revealing the truth about its 

advertisements (the switch). 

Subsection 104(b)(22) forbids advertisements offering to sell services when the offer is 

not “bona fide.”  Six factors for determining whether an offer to sell is “bona fide” are set forth at 

Subsection 104(c), including (1) refusal to sell the goods or services offered on the terms in the 
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advertisement; (2) disparaging the advertisement’s description of the goods or services; (3) failing 

to ensure that sufficient supply of the advertised goods or services are available at all outlets; (4) 

refusing to take orders on the advertised goods or services; (5) demonstrating the inadequacy of 

the goods or services after people respond to the advertisement; and (6) using a sales plan that 

discourages salespersons from selling the advertised goods or services.  These factors make it clear 

that this subsection is aimed at false advertisements intended to lure customers into a store, where 

they can be sold other goods or services.  Diamond Resorts has alleged no facts falling within this 

subsection.  

As a result, even if Diamond Resorts has standing to bring a claim under the Tennessee 

Consumer Protection Act, it has failed to allege a violation of most of the subsections identified in 

the Complaint, all of which portions of Count II should be dismissed. 

CONCLUSION 

 According to its plain language, the Tennessee Consumer Protection Act protects people 

and businesses acting as consumers from unfair or deceptive acts of practices “affecting the 

conduct of any trade or commerce [i.e., any consumer transaction].”  Diamond Resorts does not 

fall into this protected class and therefore does not have standing to assert a claim under the Act.  

Count II of Diamond Resorts’ Complaint should be dismissed with prejudice. 
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Respectfully submitted, 

      NEAL & HARWELL, PLC 
     

 s/ Aubrey B. Harwell, Jr.                      
Aubrey B. Harwell, Jr., #2559 
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      James R. Stovall, BPR # 32512 
      Samantha I. Ellis, BPR # 036709 
      Ritchie, Dillard, Davies & Johnson, P.C. 
      606 West Main Street, Suite 300 
      Knoxville, TN 37902 
      (865) 637-0661 
      (865) 524-4623 (facsimile) 
      war@rddjlaw.com 
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      swarchol@rddjlaw.com 
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