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IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF OREGON 

 

 

 

SANDRA J. COOKSEY, an individual, 

         

  Plaintiff,    Civ. No. 6:19-cv-01760-MK 

         

v.                   FINDINGS AND  

     RECOMMENDATION 

          

  

DIAMOND RESORTS  

INTERNATIONAL CLUB, INC, a Florida 

corporation, 

              

  Defendant.      

____________________________________      

KASUBHAI, Magistrate Judge: 

 Plaintiff Sandra J. Cooksey’s (“Cooksey”) brought this action under diversity jurisdiction 

alleging Diamond Resorts International Club, Inc. (“Diamond”) engaged in unlawful trade 

practices, fraud, misrepresentation, and elder abuse. Before the Court is Diamond’s Motion to 

Dismiss (ECF No. 4). For the reasons that follow, this Court should deny Diamond’s Motion to 

Dismiss. 

BACKGROUND 

According to the Complaint, Cooksey is a 66-year old Oregon resident and an “elderly 

person” under ORS 124.100(1)(a). Compl. ¶¶ 3, 28, ECF No. 1-2. Cooksey alleges that she 

visited Cabo Azul Resort and Spa in Mexico, a resort owned and operated by Diamond. Id. ¶ 6. 
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Diamond concedes that it is “the upstream corporate owner of Cabo Azul Report and Spa.” 

Def.’s Mot. Dismiss 2, ECF No. 4.  

Upon check-in, the concierge of the resort informed Cooksey that she would be eligible 

for a $100 certificate if she attended a VIP lunch. Id. ¶ 7. At the VIP lunch, Diamond’s employee 

engaged in a high-pressure sales pitch for time share points. See id. ¶¶ 8-9. Cooksey alleges that 

the employee made material misrepresentations, representing that purchasing the points would be 

akin to having deeded ownership in a mortgaged property. Id. ¶ 10. The employee also engaged 

in conversations that made Plaintiff feel that they were becoming “special, close friends.” Id. 

¶ 11.  The employee told Plaintiff that they had a “spiritual connection.” Id.  

Cooksey told the employee that she did not have money for the down payment, and the 

employee advised and assisted her in taking out a new credit card. Id. ¶ 12. The employee 

assured Cooksey that she could also spread the payments over several credit cards, which she 

did. Id.  Cooksey signed the contract to purchase time share points but was not given time to read 

the documents and was not sure of what she was signing. Id. ¶ 14. The contracting parties are 

Cooksey and DPMAM Acquisition Mexico (“DPMAM”). Compl., Ex. 2, ECF No. 1-3.  

According to Diamond, DPMAM is a Mexican limited liability company and “a wholly owned 

affiliate of Diamond.” Def.’s Mot. Dismiss 2, ECF No. 4; Luis Decl. ¶¶ 2-3, 8, ECF No. 5.  The 

Privacy Statement included in the contract shows that Diamond and DPMAM engage in 

extensive information sharing, and DPMAM has rights to time share use and occupancy to units 

within the resort owned by Diamond. Luis Decl., Ex. H, ECF No. 5-1. 

Cooksey returned to Oregon under the impression she only needed to pay a monthly 

maintenance fee of $119 but received notice from Diamond that $1,428.47 would be deducted 

from her bank account monthly. Compl. ¶ 15, ECF No. 1-2.  Cooksey brought this action 
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alleging that Diamond materially misrepresented the contract, committed fraud, committed elder 

abuse, and violated the Oregon Unlawful Trade Practices Act, ORS 646.608 et seq. Id. ¶¶ 17-30. 

At the time this suit was filed, Cooksey believed that Diamond was incorporated in Florida, had 

a principle place of business in Nevada, and engaged in substantial, continuous, and systematic 

business activities within the State of Oregon. Id. ¶ 4. Cooksey alleges that due to Diamond’s 

misrepresentations, she suffered damages exceeding $20,000. Id. ¶ 23. Cooksey also seeks 

rescission of all contracts entered into based on the alleged misconduct and treble damages under 

ORS 124.100(2) as a result of the elder abuse. Id. ¶¶ 26, 30.  

Cooksey submitted a declaration in opposition to Diamond’s Motion to Dismiss, which 

included receipts of her payments. Cooksey Decl., ECF Nos. 7, 7-1. Diamond submitted a copy 

of the contract at issue and a declaration by Justine San Luis, Director of Escrow Operations for 

Diamond, in support of Diamond’s Motion to Dismiss. Luis Decl., ECF Nos. 5, 5-1.  

STANDARD OF REVIEW 

 A motion to dismiss for failure to state a claim may be granted only when there is no 

cognizable legal theory to support the claim or when the complaint lacks sufficient factual 

allegations to state a facially plausible claim for relief. Shroyer v. New Cingular Wireless Servs., 

Inc., 622 F.3d 1035, 1041 (9th Cir. 2010). In evaluating the sufficiency of a complaint’s factual 

allegations, the court must accept as true all well-pleaded material facts alleged in the complaint 

and construe them in the light most favorable to the non-moving party. Wilson v. Hewlett-

Packard Co., 668 F.3d 1136, 1140 (9th Cir. 2012); Daniels-Hall v. Nat’l Educ. Ass’n, 629 

F.3d 992, 998 (9th Cir. 2010). To be entitled to a presumption of truth, allegations in a complaint 

“may not simply recite the elements of a cause of action, but must contain sufficient allegations 

of underlying facts to give fair notice and to enable the opposing party to defend itself 
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effectively.” Starr v. Baca, 652 F.3d 1202, 1216 (9th Cir. 2011). All reasonable inferences from 

the factual allegations must be drawn in favor of the plaintiff. Newcal Indus. v. Ikon Office 

Solution, 513 F.3d 1038, 1043 n.2 (9th Cir. 2008). The court need not, however, credit the 

plaintiff’s legal conclusions that are couched as factual allegations. Ashcroft v. Iqbal, 556 

U.S. 662, 678-79 (2009). 

A motion to enforce a forum selection clause is treated as a motion to transfer venue 

under 28 U.S.C. § 1404(a). Atl. Marine Constr. Co. v. United States Dist. Court, 571 U.S. 49, 52, 

134 S. Ct. 568, 575 (2013).  A motion to transfer venue to enforce a forum selection clause 

differs from a typical motion to transfer venue in that the preference and convenience of the 

parties is not considered. Id. at 63-65. “Only under extraordinary circumstances unrelated to the 

convenience of the parties should a §1404(a) motion be denied.” Id. at 62. In determining what is 

considered extraordinary circumstances, the Ninth Circuit relies on M/S Bremen v. Zapata Off-

Shore Co., 407 U.S. 1 (1972) for guidance. Sun v. Advanced China Healthcare, Inc., 901 F.3d 

1081, 1088 (9th Cir. 2018). When deciding whether to enforce a forum selection clause, the 

court considers extrinsic evidence and the pleadings are not accepted as true. Argueta v. Banco 

Mexicano, S.A., 87 F.3d 320, 324 (9th Cir. 1996). 

DISCUSSION 

Diamond seeks dismissal on two grounds.  First, Diamond is not the proper defendant. 

Def.’s Mot. Dismiss 6-7, ECF No. 4.  Second, the forum selection clause in the contract specifies 

that the venue is Mexico and the clause is enforceable. Id. at 4. The Court addresses each 

argument in turn. 
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A. Whether Diamond is a proper defendant 

Diamond argues that because the named party in the contract is DPMAM, and all of 

Cooksey’s claims arise from this contract,  DPMAM is the proper defendant. Id. at 2, 6-7; Luis 

Decl. Ex. 1, 1, ECF No. 5-1. Diamond therefore moves to dismiss for failure to state a claim.  

It is settled law that a subsidiary or affiliate is generally not liable for the actions of the 

other company. United States v. Bestfoods, 524 U.S. 51, 61, (1998). However, one company can 

be liable for the other if the first company commits their own wrongful actions in conjunction 

with the other, or if one company is an alter ego of the other. Pearson v. Component Tech. Corp., 

247 F.3d 471, 484, 486-87 (3d Cir. 2001). “Whether to hold a parent liable for the acts of its 

subsidiary is a highly fact-specific inquiry.” Bowoto v. ChevronTexaco Corp., 312 F. Supp. 2d 

1229, 1235 (N.D. Cal. 2004).  

Here, “Diamond Resorts is an indirect wholly owned subsidiary of Diamond Resorts 

International[,]” and Defendant Diamond Resorts International Club, Inc. [] is an indirect wholly 

owned subsidiary of Diamond Resorts International.” Luis Dec. ¶¶ 2-3, ECF No. 5.  

Additionally, “Diamond Resorts is the custodian of records for DPM[AM.]” Id. ¶ 8.  According 

to the Privacy Statement attached to the contract, Cooksey’s personal information “will be used 

exclusively by DPMAM, Diamond Resorts International, Inc. [Defendant] and/or their respective 

Affiliates …” Luis Decl., Ex. H, ECF No. 5-1. The alleged facts surrounding Cooksey’s signing 

of the contract and the contract itself suggest a close relationship between Diamond and 

DPMAM. See Luis Decl., ECF No. 5. Construing the facts liberally in favor of Cooksey, the 

Court should deny Diamond’s motion based on the theory that it is not the proper defendant. 
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B. Whether the forum selection clause is enforceable 

Diamond also seeks dismissal based on the forum selection clause of the contract. Def.’s 

Mot. Dismiss 2, ECF No. 4. Diamond reasons that because section 19(a) of the contract provides 

that the state of Baja California Sur, Mexico has exclusive jurisdiction in the event of a dispute 

or controversy, the forum selection clause should be enforced, and that the clause is enforceable 

because it is not unreasonable. Id. at 3-4.  

In the Ninth Circuit, “the federal rule announced in Bremen controls enforcement of 

forum clauses in diversity cases.” Manetti-Farrow, Inc. v. Gucci Am., Inc., 858 F.2d 509, 513 

(9th Cir. 1988). The standards established in Bremen guide whether to give controlling weight to 

a forum selection clause. Sun, 901 F.3d at 1088.  

A forum selection clause is “prima facie valid and should be enforced unless enforcement 

is shown by the resisting party to be ‘unreasonable’ under the circumstances.” Bremen, 407 U.S. 

at 10. To find that enforcement would be unreasonable, the plaintiff must make a “strong 

showing” that “(1) the clause is invalid due to fraud or overreaching, (2) enforcement would 

contravene a strong public policy of the forum in which suit is brought, whether declared by 

statute or by judicial decision, or (3) trial in the contractual forum will be so gravely difficult and 

inconvenient that [the litigant] will for all practical purposes be deprived of his day in court.” 

Sun, 901 F.3d at 1088.  If the clause is reasonable and valid, it must be enforced absent 

extraordinary circumstances. Atl. Marine Constr. Co., 571 U.S. at 62.  

Oregon has a strong public policy of disapproval of forum selection clauses. See Chudner 

v. TransUnion Interactive, Inc., 626 F. Supp. 2d 1084, 1092 (2009); see also, Or. Rev. Stat. 

§ 81.150. The analysis of whether a forum selection clause should be enforced under Oregon law 

“is essentially similar to the analysis of the United States Supreme Court in construing such 
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clauses[.]” Colonial Leasing Co. v. Best, 552 F. Supp. 605, 607 (D. Or. 1982). That is, a forum 

selection clause will not be enforced if it is unfair or unreasonable. Reeves v. Chem Indus. Co., 

262 Or. 95, 101 (1972). “The standard of ‘unfair or unreasonable[]’ … is designed to invalidate 

clauses [in] an adhesion contract in which the clause is not negotiated by the parties or is the 

result of unequal bargaining power[.]” Colonial Leasing Co., 552 F. Supp. 606; see, Colonial 

Leasing Co. v. Pugh Bros. Garage, 735 F.2d 380, 382 (9th Cir. 1984); see also, Trinity v. Apex 

Directional Drilling Ltd. Liab. Co., 363 Or. 257, 261 (2018); see also, Livingston v. Metro. 

Pediatrics, LLC, 234 Or. App. 137, 152 (2010). An “adhesion contract” is a “take-it-or-leave-it” 

contract, where one party has no right to negotiate the terms of the contract, and the contract is 

often standardized. Reeves, 262 Or. at 101; CONTRACT, Black’s Law Dictionary (11th ed. 

2019) (defining “adhesion contract” as: “A standard-form contract prepared by one party, to be 

signed by another party in a weaker position, usu[ally] a consumer, who adheres to the contract 

with little choice about the terms.”). 

Here, the Court considers extrinsic evidence to determine whether to enforce the forum 

selection clause in Cooksey’s contract with DPMAM. Argueta, 87 F.3d at 324. The pleadings are 

not accepted as true. Id. In Cooksey’s declaration, she states that she travelled alone to Diamond 

Resorts and she attended the VIP lunch alone. Cooksey Decl. ¶¶ 3, 5, ECF No. 7.  Cooksey “was 

not sure of what [she] was signing. [She] was not given adequate time to read the documents that 

were put in front of [her].” Cooksey Decl. ¶ 11, ECF No. 7. The contract was prepared by 

Diamond and presented to Cooksey by Diamond’s employee, and Cooksey signed the contract at 

the VIP lunch without time to consider the terms in the contract. Id. Based on Cooksey’s 

declaration, this interaction consisted of the salesperson’s pitch and then Cooksey’s signature to 

purchase, with little discussion of the terms of the contract. The contract itself appears to be a 
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standardized contract, where only Plaintiff’s personal information can be edited. See Luis Decl., 

Ex. 1, ECF No. 5-1. The extrinsic evidence suggests that the contract was an adhesion contract 

and there was no negotiation on the terms. Enforcing a forum selection clause in these 

circumstances would be against Oregon public policy. The Court therefore should deny 

Diamond’s Motion to Dismiss on the grounds of the forum selection clause.  

RECOMMENDATION 

Diamond’s Motion to Dismiss (ECF No. 4) should be DENIED.  

This recommendation is not an order that is immediately appealable to the Ninth Circuit 

Court of Appeals. Any notice of appeal pursuant to Rule 4(a)(1), Federal Rules of Appellate 

Procedure, should not be filed until entry of the district court’s judgment or appealable order. 

The parties shall have fourteen (14) days from the date of service of a copy of this 

recommendation within which to file specific written objections with the court. Thereafter, the 

parties shall have fourteen (14) days within which to file a response to the objections. Failure to 

timely file objections to any factual determination of the Magistrate Judge will be considered as 

a waiver of a party’s right to de novo consideration of the factual issues and will constitute a 

waiver of a party’s right to appellate review of the findings of fact in an order or judgment 

entered pursuant to this recommendation. 

DATED this 20th day of February 2020. 

 s/ Mustafa T. Kasubhai 

 MUSTAFA T. KASUBHAI 

 United States Magistrate Judge 
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