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UNITED STATES DISTRICT COURT 

 

DISTRICT OF OREGON 

 

EUGENE DIVISION 

 

 

 

 

SANDRA J. COOKSEY, Case No. 6:19-cv-01760-MK 

 

 Plaintiff, FINDINGS AND 

 RECOMMENDATION 

v. 

 

DIAMOND RESORTS  

INTERNATIONAL CLUB, INC.,  

a Florida corporation. 

 

   Defendant. 

_________________________________________ 

 

KASUBHAI, United States Magistrate Judge: 

 

Plaintiff Sandra Cooksey brought this lawsuit in Marion County Circuit Court alleging 

unlawful trade practices, fraud, misrepresentation, and elder abuse. See generally Notice of 

Removal, ECF No. 1-2 at 2–13 (“Complaint”). Defendant Diamond Resorts International Club, 

Inc., removed to this Court and moved to dismiss the Complaint. See Notice of Removal, ECF 

No. 1; ECF No. 4. After a careful review of the parties’ submissions, this Court issued a findings 

and recommendation (“F&R”) in which the Court recommended denying the motion. ECF No. 
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13. After Defendant filed objections to that recommendation, United States District Judge Ann 

Aiken, reviewing the objected portions of the F&R de novo, issued an Order adopting this 

Court’s recommendation and denied the motion. ECF No. 20. Currently before the Court is 

Defendant’s motion to certify that Order to the Ninth Circuit Court of Appeals for interlocutory 

review and request for a stay. ECF No. 25. For the reasons that follow, Defendant’s motion 

should be DENIED. 

BACKGROUND1 

According to the Complaint, Plaintiff is a 66-year old Oregon resident and an “elderly 

person” under ORS 124.100(1)(a). Compl. ¶¶ 3, 28, ECF No. 1-2. She alleges that she visited 

Cabo Azul Resort and Spa in Mexico, a resort owned and operated by Defendant. Id. ¶ 6. 

Defendant concedes that it is “the upstream corporate owner of Cabo Azul Report and Spa.” 

Def.’s Mot. Dismiss 2, ECF No. 4.  

Upon check-in, the concierge of the resort informed Plaintiff that she would be eligible 

for a $100 certificate if she attended a VIP lunch. Id. ¶ 7. At the VIP lunch, Defendant’s 

employee engaged in a high-pressure sales pitch for time share points. See id. ¶¶ 8–9. Plaintiff 

alleges that the employee made material misrepresentations, representing that purchasing the 

points would be akin to having deeded ownership in a mortgaged property. Id. ¶ 10. The 

employee also engaged in conversations that made Plaintiff feel that they were becoming 

“special, close friends.” Id. ¶ 11. The employee told Plaintiff that they had a “spiritual 

connection.” Id.  

                                                 
1 The following background is taken from the adopted F&R, ECF No. 13, with slight 

modifications. 
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Plaintiff told the employee that she did not have money for the down payment, and the 

employee advised and assisted her in obtaining a new credit card. Id. ¶ 12. The employee assured 

Plaintiff that she could also spread the payments over several credit cards, which she did. Id. 

Plaintiff signed the contract to purchase time share points, but was not given time to read the 

documents and was unsure what she was signing. Id. ¶ 14. The contracting parties were Plaintiff 

and DPMAM Acquisition Mexico (“DPMAM”). Compl., Ex. 2, ECF No. 1-3. According to 

Defendant, DPMAM is a Mexican limited liability company and “a wholly owned affiliate” of 

Defendant. Def.’s Mot. Dismiss 2, ECF No. 4; Luis Decl. ¶¶ 2–3, 8, ECF No. 5. The Privacy 

Statement included in the contract explains that Defendant and DPMAM engage in extensive 

information sharing, and that DPMAM has rights to time share use and occupancy to units within 

the resort owned by Defendant. Luis Decl., Ex. H, ECF No. 5-1. 

Plaintiff returned to Oregon under the impression she only needed to pay a monthly 

maintenance fee of $119; however, Plaintiff received notice from Defendant that $1,428.47 

would be deducted from her bank account monthly. Compl. ¶ 15, ECF No. 1-2. Plaintiff brought 

this action alleging that Defendant materially misrepresented the contract, committed fraud and 

elder abuse, and violated the Oregon Unlawful Trade Practices Act, ORS 646.608 et seq. Id. 

¶¶ 17–30.  

STANDARD 

As a general rule, a party may seek review of a district court’s rulings only after the entry 

of final judgment. In re Cement Antitrust Litig., 673 F.2d 1020, 1027 (9th Cir. 1982) (“In re 

Cement”). A narrow exception to that rule—28 U.S.C. § 1292(b)—allows a party to request an 

order permitting immediate interlocutory review. A movant seeking an interlocutory appeal has a 

heavy “burden of persuading the court ‘that exceptional circumstances justify a departure from 
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the basic policy of postponing appellate review until after the entry of a final judgment.’” 

Schoenborn v. Stryker Corp., 08-cv-01419-AA, 2011 WL 5881647, at *3 (D. Or. Nov. 21, 2011) 

(quoting In re Cement, 673 F.2d at 1026); see also James v. Price Stern Sloan, Inc., 283 F.3d 

1064, 1067 n.6 (9th Cir. 2002) (“Section 1292(b) is a departure from the normal rule that only 

final judgments are appealable, and therefore must be construed narrowly.”). 

Certification may be appropriate where: (1) the order involves a controlling question of 

law; (2) as to which there is substantial ground for difference of opinion; and (3) an immediate 

appeal from the order may materially advance the ultimate termination of the litigation. See 28 

U.S.C. § 1292(b); see also Couch v. Telescope Inc., 611 F.3d 629, 633 (9th Cir. 2010). The party 

pursuing the interlocutory appeal bears the burden of demonstrating that all three requirements 

have been met. Couch, 611 F.3d at 633. Finally, whether to grant certification under § 1292(b) is 

entirely a matter within the district court’s discretion. See Swint v. Chambers County Comm’n, 

514 U.S. 35, 47 (1995). 

 DISCUSSION 

Defendant assert that the Court should exercise its discretion and certify its Order 

adopting the F&R because it meets all three of the necessary statutory prerequisites. Assuming 

without deciding that Defendant could satisfy the first and third factors—and could persuade the 

Court this case was an appropriate exercise of its discretion—because the Court concludes that 

Defendant failed to carry their burden as to the second factor in the interlocutory analysis the 

motion should be denied. See Couch, 611 F.3d at 633.  

I. Substantial Ground for Difference of Opinion 

“A substantial ground for difference of opinion exists where reasonable jurists might 

disagree on an issue’s resolution, not merely where they have already disagreed.” Reese v. BP 
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Exploration Inc., 643 F.3d 681, 688 (9th Cir. 2011). “Stated another way, when novel legal 

issues are presented, on which fair-minded jurists might reach contradictory conclusions, a novel 

issue may be certified for interlocutory appeal without first awaiting development of 

contradictory precedent.” Id. (emphasis added). However, a party’s “strong disagreement with 

the Court’s ruling is not sufficient for there to be a ‘substantial ground for difference.’” Couch, 

611 F.3d at 633. Moreover, “[t]hat settled law might be applied differently does not establish a 

substantial ground for difference of opinion.” Id. (collecting cases).  

A. Proper Party and Piercing the Corporate Veil 

Defendant asserts that the F&R’s description of the general proposition that “[i]t is well 

settled that a subsidiary or affiliate is not liable for the actions of the other company” effectively 

creates an issue upon which “reasonable jurists disagree” as it relates to corporate veil piercing. 

Def.’s Mot. Interlocutory Appeal, 6, ECF No. 25 (“Def.’s Mot.”). However, as the F&R 

specifically reasoned—and the district judge fully adopted—“one company can be liable for the 

other if the first company is an alter ego of the other” and that “[w]hether to hold a parent 

company liable for the acts of its subsidiary is a highly fact-specific inquiry.” F&R at 5, ECF No. 

13 (case citations omitted). The F&R then went on to apply the facts of this case in reaching its 

ultimate conclusion that Defendant was a proper party to this lawsuit: 

Here, “Diamond Resorts is an indirect wholly owned subsidiary of 

Diamond Resorts International[,]” and Defendant Diamond 

Resorts International Club, Inc. [] is an indirect wholly owned 

subsidiary of Diamond Resorts International.” Additionally, 

“Diamond Resorts is the custodian of records for DPM[AM.]” 

According to the Privacy Statement attached to the contract, 

Cooksey’s personal information “will be used exclusively by 

DPMAM, Diamond Resorts International, Inc. [Defendant] and/or 

their respective Affiliates . . . .”. The alleged facts surrounding 

Cooksey’s signing of the contract and the contract itself suggest a 

close relationship between Diamond and DPMAM. Construing the 

facts liberally in favor of Cooksey, the Court should deny 
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Diamond’s motion based on the theory that it is not the proper 

defendant. 

 

Id. (alterations in original; citations omitted). That Defendant “strongly disagrees” with the 

Court’s prior ruling is not a sufficient ground to justify certification for interlocutory appeal. 

Couch, 611 F.3d at 633; see also Mitchell v. Patenaude & Felix APC, 2019 WL 8060144, at *5 

(W.D. Wash. Oct. 10, 2019) (“Although defendant might strongly disagree with the Court’s prior 

ruling, this alone is insufficient to meet defendant’s burden.”), adopted, 2020 WL 241937 (W.D. 

Wash. Jan. 16, 2020).2 The Court should therefore deny Defendant’s motion as to whether 

Defendant is a proper party to this lawsuit. 

B.  Forum Selection Clause 

Defendant next contends that because “forum selection clauses are presumptively valid” 

the Court’s ruling to the contrary essentially creates a substantial ground for difference of 

opinion. Def.’s Br. 6–7 (citing cases enforcing forum selection clauses). The F&R identified the 

relevant guideposts for declining to enforce a forum selection clause: 

To find that enforcement would be unreasonable, the plaintiff must 

make a “strong showing” that “(1) the clause is invalid due to fraud 

or overreaching, (2) enforcement would contravene a strong public 

policy of the forum in which suit is brought, whether declared by 

statute or by judicial decision, or (3) trial in the contractual forum 

will be so gravely difficult and inconvenient that the litigant will 

for all practical purposes be deprived of his day in court.” Sun [v. 

Advanced China Healthcare Incl.], 901 F.3d [1081,] 1088 [9th Cir. 

2018]. 

 

                                                 
2 None of the cases cited in Defendant’s motion compel an alternative conclusion as those cases 

are readily distinguishable from the facts presented here. To the extent Defendant attempts to 

identify new rationales in support of its motion for certification in its Reply, the Court declines to 

consider the arguments. See Zamani v. Carnes, 491 F.3d 990, 997 (9th Cir. 2007) (noting that 

courts “need not consider arguments raised for the first time in a reply brief”). 
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F&R at 6 (bracketing in original omitted). The F&R once again applied the facts of this case to 

the relevant law in concluding that the forum selection clause at issue here was unenforceable: 

Here, the Court considers extrinsic evidence to determine whether 

to enforce the forum selection clause in Cooksey’s contract with 

DPMAM. Argueta, 87 F.3d at 324. . . . In Cooksey’s declaration, 

she states that she travelled alone to Diamond Resorts and she 

attended the VIP lunch alone. Cooksey “was not sure of what [she] 

was signing. [She] was not given adequate time to read the 

documents that were put in front of [her].” The contract was 

prepared by Diamond and presented to Cooksey by Diamond’s 

employee, and Cooksey signed the contract at the VIP lunch 

without time to consider the terms in the contract. Based on 

Cooksey’s declaration, this interaction consisted of the 

salesperson’s pitch and then Cooksey’s signature to purchase, with 

little discussion of the terms of the contract. The contract itself 

appears to be a standardized contract, where only Plaintiff’s 

personal information can be edited. The extrinsic evidence 

suggests that the contract was an adhesion contract and there was 

no negotiation on the terms. Enforcing a forum selection clause in 

these circumstances would be against Oregon public policy. The 

Court therefore should deny Diamond’s Motion to Dismiss on the 

grounds of the forum selection clause. 

 

F&R at 6–7 (bracketing in original; some citations omitted). Defendant again merely takes issue 

with the Court’s application of law to fact and has therefore not identified sufficient grounds to 

justify certification. Couch, 611 F.3d at 633.3 Accordingly, the Court should deny Defendant’s 

motion for certification as to the forum selection clause. 

C. Discretion 

Finally, even assuming that Defendant was correct that there is a substantial ground for 

difference of opinion on the issues it seeks to certify, and the other criteria of 28 U.S.C. 

§ 1292(b) are met, the Court should still reject Defendant’s contentions because “[e]ven where 

the statutory criteria of [28 U.S.C] § 1292(b) are met, the district court ‘retains discretion to deny 

permission for interlocutory appeal.’” Mitchell v. Patenaude & Felix A.P.C., 2020 WL 241937, 

                                                 
3 See supra at n.2. 
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at *2 (W.D. Wash. Jan. 16, 2020) (quoting Tsyn v. Wells Fargo Advisors, LLC, 2016 WL 

1718139, at *3 (N.D. Cal. Apr. 29, 2016)); see also Swint, 514 U.S. at 47 (“Congress thus chose 

to confer on district courts first[-]line discretion to allow interlocutory appeals [under 28 U.S.C. 

§ 1292(b)].”). Defendant has failed to meet that heavy burden here. As such, the Court should 

decline to exercise its discretion to certify its Order to the Ninth Circuit and deny Defendant’s 

motion. 

RECOMMENDATION 

 For the reasons above, Defendant’s motion for an interlocutory appeal (ECF No. 25) 

should be DENIED and its request for a stay should be DENIED as moot. 

This recommendation is not an order that is immediately appealable to the Ninth Circuit 

Court of Appeals. Any notice of appeal pursuant to Federal Rule of Appellate Procedure 4(a)(1) 

should not be filed until entry of the district court’s judgment or appealable order.  

The Findings and Recommendation will be referred to a district judge. Objections to this 

Findings and Recommendation, if any, are due fourteen (14) days from today’s date. See Fed. R. 

Civ. P. 72. Failure to file objections within the specified time may waive the right to appeal the 

District Court’s order. Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991). 

 DATED this 4th day of September 2020. 

 

 s/ Mustafa T. Kasubhai 

 MUSTAFA T. KASUBHAI 

 United States Magistrate Judge 
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