SHAUNDRE AND KIMBERLY LASKEY
husband and wife,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiffs,
v.
BLUEGREEN VACATIONS UNLIMITED,
INC.,
BLUEGREEN/BIG CEDAR VACATIONS,
LLC,
BLUEGREEN WILDERNESS CLUB AT
LONG CREEK RANCH CONDOMINIUM
ASSOCIATION, INC.,
BLUEGREEN RESORTS MANAGEMENT,
INC.,
BIG CEDAR WILDERNESS CLUB
CONDOMINIUM ASSOCIATION, INC.,
BIG CEDAR WILDERNESS CLUB II
CONDOMINIUM ASSOCIATION, INC.,
Defendants.

Case No.: 19CT-CC00126

PLAINTIFFS’ MOTION TO CERTIFY CLASS
AND APPOINT CLASS COUNSEL

INTRODUCTION
This case is about Defendants Bluegreen Vacations Unlimited, Inc. (“Bluegreen”),
et al.’s violation of Missouri law prohibiting the unauthorized practice law arising from the
charging of illegal closing fees in connection with the sale of timeshares, and the Bluegreen
Defendants violation of the Missouri Merchandising Practices Act (“MMPA”), which includes
fraud, misrepresentation, and unlawful high-pressure sales tactics employed by Bluegreen to

1

Electronically Filed - Christian - June 18, 2020 - 05:00 PM

IN THE CIRCUIT COURT OF TANEY COUNTY, MISSOURI

memberships, and/or interests in goods of property.
Defendant Bluegreen owns and operates a timeshare resort and travel club near Branson,
Missouri. Plaintiffs and class members are individuals who purchased and/or leased goods and
services covered by the MMPA from Defendants and paid illegal closing costs. Defendants,

through their agents and representatives, made representations to Plaintiffs which amounted to
false pretense, fraud, false promises, misrepresentations, unfair practice or the concealment,
suppression, or omission of material facts, inter alia. As part of Defendants’ scheme of selling
timeshares and travel club memberships, they charged a fee and prepared and/or processed
deeds, financing, and other legal documents that “affect and/or relate to secular rights and title to
property.” (Second Amended Petition, ¶ 29). None of the Defendants are licensed attorneys.
As a result of Defendants’ schemes and violation of Missouri law as set forth herein,
Plaintiffs have suffered ascertainable monetary loss. On behalf of many other individuals
subjected to Defendants’ schemes, the named Plaintiffs challenge in this action Defendants’
unlawful policies and practices regarding the selling of goods and services and preparation of
legal documents for a fee with a license to practice law. Defendants, in turn, engaged in
retaliatory and intimidating tactics to prevent Plaintiffs and class members from obtaining
counsel and seeking judicial relief, including responding to this lawsuit by filing suit against
Plaintiffs’ and class members’ Missouri Counsel in Florida, where they have never done
anything. Through this motion, the named Plaintiffs respectfully move, pursuant to Rule 52.08,
to certify the two proposed classes discussed below. Plaintiffs also ask the Court to appoint the
undersigned as class counsel. For the reasons set forth below, the motion should be granted.

PROPOSED CLASSES
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solicit Plaintiffs and class members into purchasing timeshares, vacation packages, travel club

Case No. 1746-CC00203, the Honorable Judge Jennifer Growcock certified an identical or
nearly identical class involving identical or nearly identical claims arising from the unauthorized
practice of law. Judge Growcock approved the class settlement in the Thompson case. Clearly,
charging illegal closing costs to thousands of victims is ripe for class action certification.

The named Plaintiffs propose to certify the following classes:
Class I: Plaintiffs and all persons/entities to whom Defendants charged a legal fee for the
preparation and/or processing of documents relating to the sale and/or leasing of memberships,
timeshare, vacation packages and/or interests in goods of property in the State of Missouri. The
class consists of thousands of customers to whom Defendants charged said legal fees in violation
of RSMo. § 484.010. (This definition of Class One is identical to or almost identical to the
definition approved by the Court in the Thompson case referenced above.)
Class II: Plaintiffs and all persons/entities who obtained the representation of the
Missouri based law firm Montgomery and Newcomb, LLC to represent them and act as their
counsel to pursue their claims against Defendants. In retaliation to the filing of this lawsuit,
Defendant Bluegreen instituted a lawsuit in Florida against Plaintiffs’ Counsel Montgomery and
Newcomb, LLC, (also the proposed class’ counsel) in order to attempt to “intimidate” them into
refraining from the legal representation of defrauded timeshare victims. This Class consists of
432 clients or client groups of Montgomery and Newcomb, LLC who have been affected by
Defendants’ tortious abuse of process, attempted intimidation and their scheme to prevent
Plaintiffs and all persons/entities who obtained the representation of Montgomery and Newcomb,
LLC from seeking judicial relief from Defendants’ defrauding scheme.
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In the case of Darrell Thompson et. al v. Resort Sales Missouri, Inc. et al, Taney County

I. Principles Applicable to Class Certification
Class actions in Missouri are governed by Rule 52.08. “A class action is designed to
promote judicial economy by permitting the litigation of the common questions of law and fact
of numerous individuals in a single proceeding. State ex rel. Union Planters Bank, N.A. v.

Kendrick, 142 S.W.3d 729, 735 (Mo. 2004); Califano v. Yamasaki, 442 U.S. 682, 701 (1979);
Fox v. Massey-Ferguson, Inc., 172 F.R.D. 653, 660 (E.D. Mich. 1995).
“A class action is designed to promote judicial economy by permitting the litigation of
the common questions of law and fact of numerous individuals in a single proceeding.”
Kendrick, 142 S.W.3d at 735. “Missouri Rule 52.08 and Rule 23 of the Federal Rules of Civil
Procedure, both governing class action lawsuits, are essentially identical.” Hope v. Nissan N.
Am., Inc., 353 S.W.3d 68, 75 (Mo. App. 2011); Hale v. Wal-Mart Stores, Inc., 231 S.W.3d 215,
222 n.8 (Mo. Ct. App. 2007). In ruling on a motion for class certification, the Court must
determine whether the four thresholds of Rule 52.08(a) are met: the class be so numerous that
joinder of all members is impracticable; (2) questions of law or fact common to the class exist;
(3) the claims of the representative parties are typical of the claims of the class; and (4) the
representative parties will protect fairly and adequately the interests of the class. Rule 52.08(a);
State ex rel. Am. Family Mut. Ins. Co. v. Clark, 106 S.W.3d 483, 486 (Mo. 2003); Hope, 353
S.W.3d at 74-75; State ex rel. McKeage v. Cordonnier, 357 S.W.3d 597, 599 (Mo. 2012); Meyer
v. Fluor Corp., 220 S.W.3d 712, 715 (Mo. 2007). If the Court determines that the categories of
Rule 52.08(a) are met, it must then determine whether the actions fall within one of the three
requirements of Rule 52.08(b). Hope, 353 S.W.3d at 74-75; Meyer, 220 S.W.3d at 715.
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ARGUMENT

820, 824 (Mo. 1975); Meyer, 220 S.W.3d at 715; Eisen v. Carlisle & Jacquelin, 417 U.S. 156,
178 (1974). “[T]he party seeking class certification has the burden of proof.” Dale v.
DaimlerChrysler Corp., 204 S.W.3d 151, 164 (Mo. App. 2006). “This burden is satisfied if there
is evidence in the record, which, if taken as true, would satisfy each and every requirement of the

rule.” Id. at 164-65; Hope, 353 S.W.3d at 74. The determination of class certification is primarily
based upon the allegations in the petition. Id.
In ruling on a motion for class certification, the court must accept the named plaintiffs’
substantive allegations as true. Hale, 231 S.W.3d at 224 (noting that arguments which tend to
negate allegations from the petition should be ignored because such allegations are taken as true
for purposes of a class certification motion). If the court has any doubt as to certification, it
should “err in favor of certification because the class can be modified as the case progresses.”
Meyer, 220 S.W.3d at 715; State ex rel. McKeage, 357 S.W.3d at 600; Dale, 204 S.W.3d at 164
(stating that “[i]nasmuch as Rule 52.08(c)(1) provides for de-certification of a class ‘before [a]
decision on the merits,’ [the court] will err on the side of upholding certification in cases where it
is a close[d] question”); see Beck v. City of Rapid City, 2002 S.D. 104, ¶ 12, 650 N.W.2d 520,
525 (stating that “[t]he weight of authority suggests that ‘even in doubtful cases the maintenance
of class action is favored,’ because decertification is always possible, and that wherever a
question exists, ‘the court should give the benefit of the doubt to approving the class . . . . If [the
court] does have doubts . . . the law requires that they be resolved in favor of certification’”);
Frank v. Enviro-Tech Servs., 577 S.W.3d 163, 167 (Mo. Ct. App. 2019); Daigle v. Shell Oil Co.,
133 F.R.D. 600, 602 (D. Colo. 1990).
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“Rule 52.08 is procedural rather than substantive.” Charles v. Spradling, 524 S.W.2d

Plaintiffs seeking class certification must meet the four requirements of Rule 52.08(a).
First, the class be so numerous that joinder of all members is impracticable; second, there must
be questions of law or fact common to the class; third, the claims of the representative parties
must be typical of the claims of the class; and fourth, the representative parties must fairly and

adequately protect the interests of the class. Rule 52.08(a); Clark, 106 S.W.3d at 486. As
discussed below, the proposed classes meet these prerequisites – known as respectively as
numerosity, commonality, typicality and adequacy. Rule 52.08(a); Elsea v. U.S. Eng’g Co.,
463 S.W.3d 409, 417 (Mo. Ct. App. 2015).
A. Numerosity
The court may determine whether class action plaintiffs fulfill the numerosity
requirement by reviewing the documents and evidence submitted by the parties. Dale, 204
S.W.3d at 167; State ex rel. Byrd v. Chadwick, 956 S.W.2d 369, 380 (Mo. App. W.D. 1997).
Furthermore, to support a finding of the numerosity prerequisite of Rule 52.08(a)(1), courts may
accept “common sense assumptions.” Elsea, 463 S.W.3d at 418; Enviro-Tech Servs., 577 S.W.3d
at 167. “Although putative class size alone is not necessarily determinative, it is an important
consideration in satisfying the numerosity requirement.” Doyle v. Fluor Corp., 199 S.W.3d 784,
792 (Mo. Ct. App. 2006). In determining class size, the courts do not require the plaintiffs to
show the exact number of potential members. Joseph v. General Motors Corp., 109 F.R.D. 635,
639 (D. Colo. 1986); “[a] plaintiff must ordinarily demonstrate some evidence or reasonable
estimate of the number of purported class members.” Ibe v. Jones, 836 F.3d 516, 528 (5th Cir.
2016), citing Zeidman v. J. Ray McDermott & Co., Inc., 651 F.2d 1030, 1038 (5th Cir. 1981).

The numerosity requirement is not based on numbers alone, but instead “on whether joinder of
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II. The Proposed Classes Satisfy the Requirements of Rule 52.08(a)

Phillips v. Joint Legislative Committee, 637 F.2d 1014, 1022 (5th Cir. 1981); Zeidman, 651 F.2d
at 1038.
“[A] class action is to be used where it is not feasible for all persons whose interests may
be affected by an action to be made parties to it…” Sheets v. Thomann, 336 S.W.2d 701, 709

(Mo. Ct. App. 1960). Actually, “Rule 52.08(a) does not require that joinder of all the members of
a class be impossible, only that it be impracticable.” Dale, 204 S.W.3d at 167. In analyzing the
numerosity prerequisite, in Dale, the court stated:
Joinder of all members is “impracticable” for purposes of the rule when it would be
inefficient, costly, time-consuming and probably confusing. [Internal citation omitted]. In
making this determination, the courts have not developed arbitrary or rigid rules to define
the required size of a class; instead, the determination must be made on a case-by-case
basis. [Internal citation omitted]. A plaintiff does not have to specify an exact number of
class members to satisfy the numerosity prerequisite for class certification, but must
show only that joinder is impracticable through some evidence or reasonable, good faith
estimate of the number of purported class members. [Internal citation omitted]. To
support a finding of the numerosity prerequisite of Rule 52.08(a)(1), the trial court can
accept “common sense assumptions.” [Internal citation omitted]. As a general rule, an
evidentiary hearing is not required to determine if a class action is maintainable. [Internal
citation omitted]. In its discretion, the trial court may resolve the issue based on briefs
and affidavits, and other evidence. [Internal citation omitted].
Dale, 204 S.W.3d at 167. (Emphasis added).
“There is no specific number below which class action relief is automatically precluded.
Impracticability of joinder is not determined according to a strict numerical test but upon the
circumstances surrounding the case.” Senter v. GMC, 532 F.2d 511, 523 n.24 (6th Cir. 1976).
Under Rule 23(a)(1), there is “no definitive pattern” with regards to the number of purported
class members. Zeidman, 651 F.2d at 1038. Accordingly, several Circuit Courts of Appeal have
noted that “the number of members in a proposed class is not determinative of whether joinder is

impracticable.” In re TWL Corp., 712 F.3d 886, 894 (5th Cir. 2013) (quoting Mullen v. Treasure
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all members is practicable in view of the numerosity of the class and all other relevant factors.”

actual or estimated number of purported class members may be relevant to the ‘numerosity’
question; these include, for example, the geographical dispersion of the class, the ease with
which class members may be identified, the nature of the action and the size of each plaintiff’s
claim.” Zeidman, 651 F.2d at 1038. As a result, classes with members as few as 17-to-46 or 25-

to-30 have been certified by some courts. Id.; Rex v. Owens, 585 F.2d 432, 436 (10th Cir. 1978);
Arkansas E. Ass’n v. Board of Ed., Portland Ark. Sch. Dist., 446 F.2d 763 (1971) (finding that a
class composed of 17-to-20 members was sufficient for certification); Horn v. Associates
Wholesale Grocers, Inc., 555 F.2d 270, 275-76 (10th Cir. 1977); see Afro Am. Patrolmens
League v. Duck, 503 F.2d 294, 298 (6th Cir. 1974) (upholding a class action of no more than 35
class members); Davy v. Sullivan, 354 F. Supp. 1320 (M.D. Ala. 1973) (upholding a class action
where the class was limited to 10 persons); Cypress v. Newport News Gen. & Nonsectarian
Hosp. Ass’n, 375 F.2d 648 (4th Cir. 1967) (finding that a class of 18 black physicians in a
Virginia community satisfied the numerosity requirement in a class action challenging
discriminatory practices at a Virginia hospital).
The proposed Classes satisfy the numerosity requirements for various reasons. To begin
with, the number of people in each Class is well beyond the number that courts have found
sufficient for class certification. Dale, 204 S.W.3d at 167; Elsea, 463 S.W.3d at 418; EnviroTech Servs., 577 S.W.3d at 168-69; Arkansas E. Ass’n, 446 F.2d 763; Horn, Inc., 555 F.2d at
275-76; In re Modafinil Antitrust Litig., 837 F.3d 238, 249-50 (3d Cir. 2016) (stating that
“[w]hile no minimum number of plaintiffs is required to maintain a suit as a class action, our
court has said that generally if the named plaintiff demonstrates that the potential number of

plaintiffs exceeds 40, [the numerosity requirement] has been met”); Paxton v. Union Nat’l Bank,
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Chest Casino, LLC, 186 F.3d 620, 624 (5th Cir. 1999)). Rather, “a number of facts other than the

classes have been established”); Doe v. Charleston Area Med. Ctr., 529 F.2d 638, 645 (4th Cir.
1975) (stating that “where ‘the only relief sought for the class is injunctive and declaratory in
nature . . .,’ even ‘speculative and conclusory representations’ as to the size of the class suffice as
to the requirement of many”); Bublitz v. E.I. du Pont de Nemours & Co., 202 F.R.D. 251, 256

(S.D. Iowa 2001) (certifying a 17-member class of employees suing their employer over a
benefit plan).
Here, Class I includes thousands of customers who were charged document fees by
Defendants. (Second Amended Petition, ¶ 41). The members of Class II consist of “432 clients or
client groups who are victims of Defendants’ abuse of process. (Second Amended Petition,
¶¶ 81-82). The numbers of the members in each Class certainly weighs in favor of a finding of
numerosity. Arkansas E. Ass’n, 446 F.2d 763; Cypress v. Newport News Gen. & Nonsectarian
Hosp. Ass’n, 375 F.2d 648; Enviro-Tech Servs., 577 S.W.3d at 168-69.
B. Commonality
Under Rule 52.08(a)(2), not all issues in the litigation are required to be common. Elsea,
463 S.W.3d at 419. The rule only requires that common questions exist. Id. “[I]f the same
evidence will suffice for each member to make a prima facie showing as to a given question,
then it is a common question.” Karen S. Little, L.L.C. v. Drury Inns, Inc., 306 S.W.3d 577, 581
(Mo. App. E.D. 2010) (internal citation omitted). The threshold for this requirement is usually
satisfied when it can be established that class members have suffered similar injuries. See Dale,
204 S.W.3d at 175.
Commonality is generally satisfied where, as in this case, “the group aspiring to class

status is seeking to remedy a common legal grievance.” Id. In classifying a common issue,
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688 F.2d 552, 559 (8th Cir. 1982) (stating that “no arbitrary rules regarding the necessary size of

petition. Craft, 190 S.W.3d at 382; Plubell v. Merck & Co., 289 S.W.3d 707, 712 (Mo. Ct. App.
2009). “If the same evidence will suffice for each member to make a prima facie showing, then it
becomes a common question.” Craft, 190 S.W.3d at 382, citing Blades v. Monsanto Co.,
400 F.3d 562, 566 (8th Cir. 2005).

The commonality requirement does not require the common issues to be dispositive of
the case. Craft, 190 S.W.3d at 381; Plubell, 289 S.W.3d at 712. “A single common issue may be
the overriding one in the litigation, despite the fact that the suit also entails numerous remaining
individual questions.” Clark, 106 S.W.3d at 488, quoting Alba Conte & Herbert Newberg,
Newberg on Class Actions, § 4.25, at 172 (4th ed. 2002).
The commonality requirement is satisfied here because the legal and factual questions
arising from Defendants’ practices do not vary from one Class member to the other for both
Classes. As to Class I, all of the members of the Class were charged documentation fees by
Defendants for “the preparation and processing of contracts and/or documents necessary to
purchase property, interests in property, timeshares, memberships, travel club memberships,
vacation packages, goods, merchandise, services…” (Second Amended Petition, ¶¶ 39-40).
Accordingly, there are questions of law and fact, including, but not limited to, the following:
1. Whether Defendants charged document fees for the preparation or processing of
documents;
2. Whether the charging of a document fee for the preparation of documents required by
Defendants to effectuate a transaction constitutes the unauthorized practice of law or
law business within the meaning given those phrases under Missouri law;
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Missouri courts consider the nature of the evidence required to show the allegations of the

Defendants;
4. Whether Defendants are bound by the provisions of RSMo. § 484.020;
5. Whether the members of the Class are entitled to treble damages;
6. Whether Defendants have engaged in fraud, unfair practices, material omissions
and/or deceptive practices as defined under the law; and
7. Whether Plaintiffs and the Class are entitled to common law remedies implied in
contract, including money had and received.
(Second Amended Petition, ¶ 43).
As to the members of Class II, the Class members have been retaliated against by
Defendants because they asserted their legal rights. Defendants, in turn, abused the legal process
in an effort to hinder the Class members’ access to counsel and to the courts and make recovery
and relief for the Class members economically impossible. (Second Amended Petition, ¶¶ 74,
82). Therefore, there are questions of law and fact, including, but not limited to, the following:
1. Whether Defendants engaged in the abuse of process and committed prima facie tort;
2. Whether the members of the Class have a right to recover damages for abuse of
process and prima facie tort; and
3. Whether the members of the Class are entitled to punitive damages.
(Second Amended Petition, ¶ 84).
Plaintiffs have alleged the injuries and threatened injuries detailed in the Second
Amended Petition – the injuries of the named Plaintiffs and those of the Classes – stem from
Defendants’ violations of the MMPA. This fact alone requires a finding of commonality. See

Jones v. CBE Grp., Inc., 215 F.R.D. 558, 568 (D. Minn. 2003) (stating that even if there are
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3. Whether the members of the Class have a right to recover the documents fees paid to

claims arose from a common nucleus of operative facts); DeBoer v. Mellon Mortg. Co., 64 F.3d
1171, 1174 (8th Cir. 1995). The controlling questions of fact and law are common to each Class.
Therefore, the proposed Classes meet the commonality requirement.
C. Typicality

Rule 52.08(a)(3) requires that the claims of the representative parties must be typical of
the class claims. Hale, 231 S.W.3d at 223. Typicality exists where the class members share the
same interest and suffer the same injury. Id.; Elsea, 463 S.W.3d at 420; Koger v. Hartford Life
Ins. Co., 28 S.W.3d 405, 410 (Mo. Ct. App. 2000). “The burden of demonstrating typicality is
fairly easily met so long as other class members have claims similar to the named plaintiff.”
Dale, 204 S.W.3d at 169. “If the claim arises from the same event or course of conduct as the
class claims and gives rise to the same legal or remedial theory, factual variations in the
individual claims will not normally preclude class certification.” Hale, 231 S.W.3d at 223.
As stated in Dale:
[T]he typicality prerequisite for class certification is satisfied, even when there is a
variance in the underlying facts of the representative’s claim and the putative class
members’ claims, as long as the claim arises from the same event or course of conduct of
the defendant as the class claims, the underlying facts are not markedly different and the
conduct and facts give rise to the same legal or remedial theory.
Dale, 204 S.W.3d at 170-71.
Also, “the typicality requirement tends to merge with the commonality requirement
because “[b]oth serve as guideposts for determining whether . . . the class claims are so
interrelated that the interests of the class members will be fairly and adequately protected.”
Elsea, 463 S.W.3d at 420, citing Gen. Tel. Co. of the Sw. v. Falcon, 457 U.S. 147, 157 n.13

(1982).
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factual differences among individual claims, that will not defeat commonality as long as the

Classes. They also have the same interests in this case as all other members of the Class they
represent. Each of the Plaintiffs suffered injuries from Defendants’ violations of the MMPA and
their unauthorized practice of law or engaging in law business by charging document fees for the
preparation, and processing, of contracts. The Plaintiffs also suffered injuries from Defendants’

tortious conduct of abuse of process and thwarting Plaintiffs’ access to counsel and to the courts
to pursue their claims against Defendants. If the named Plaintiffs succeed in their claims against
Defendants, the ruling will certainly benefit the members of each Class. Since the named
Plaintiffs suffered from the same conduct and scheme that has harmed, and continues to harm,
others members of the proposed Classes, and because their legal arguments and claims for relief
are the same as those in the proposed Classes, Plaintiffs satisfy the typicality requirement. See
Dale, 204 S.W.3d at 169; Hale, 231 S.W.3d at 224.
D. Adequacy
Since a class action determines the rights of absent class members, “Rule 52.08(a)(4)
requires, as a prerequisite to class certification, that the trial court find the representative parties
will fairly and adequately protect the interests of the class.” Kendrick, 142 S.W.3d at 735; Clark,
106 S.W.3d at 486.
Finally, it is clear that the Plaintiffs will “fairly and adequately” represent the interests of
the Classes as required by Rule 52.08(a)(4). Dale, 204 S.W.3d at 172; Kendrick, 142 S.W.3d at
735. There is no conflict between Plaintiffs and the proposed Classes and the Class members.
Plaintiffs are represented by the qualified attorneys of Montgomery and Newcomb LLC, a
Missouri-based law firm, by attorneys Scott Montgomery, Todd Newcomb, and David Vaughn
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The named Plaintiffs’ claims are typical of the claims of the members of the proposed

experienced and is ready to vigorously conduct the proposed litigation.
III. The Proposed Classes Satisfy the Requirements of Rule 52.08(b)
In addition to the threshold requirements of Rule 52.08(a), Plaintiffs must also
demonstrate that the proposed class action fits within one of the categories described in Rule

52.08(b). In addition, the named Plaintiffs must also satisfy one of the three requirements of Rule
52.08(b): (1) the prosecution of separate actions by or against individual class members would
create a risk of inconsistent adjudications that would impose incompatible standards of conduct
for the opposing party or impair or impede the ability of non-class members to protect their
interests; or (2) questions of law or fact common to the members of the class predominate over
any questions affecting individual members; or (3) that a class action is superior to other
methods for fair and efficient adjudication of the controversy. Hale, 231 S.W.3d at 222; Wright
v. Country Club of St. Albans, 269 S.W.3d 461, 466 (Mo. Ct. App. 2008). Additionally, “the
certified class must meet two additional implied requirements: it must be capable of legal
definition, and the representative parties must be members of the putative class.” Id. For the
reasons discussed below, Class I and Class II satisfy Rule 52.08(b).
A. The Proposed Classes Satisfy the Requirements of Rule 52.08(b)(1)
Under Rule 52.08(b)(1), a class may be certified if, in addition to the requirements of
Rule 52.08, the following prerequisites to bringing a class action are met:
(1) the prosecution of separate actions by or against individual members of the class
would create a risk of:
(A) inconsistent or varying adjudications with respect to individual members of the class

which would establish incompatible standards of conduct for the party opposing the class, or
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with collectively about 75 years of experience practicing litigation in Missouri. The firm is

practical matter be dispositive of the interests of the other members not parties to the
adjudications or substantially impair or impede their ability to protect their interests[.]
Rule 52.08(b)(1); Centerre Tr. Co. v. Jackson Saw Mill Co., 736 S.W.2d 486, 497 (Mo.
App. 1987).

The requirements of Rule 52.08(b)(1) are amply satisfied in this case. All class members
of Class I have suffered the same injury and have identical interests. Id. Class I members were
charged and paid a document fee to Defendants for the unlawful preparation of legal documents
by those who are unauthorized to practice law. Defendants have refused to return the
documentation fees to the Class members, including those members who have rescinded their
timeshare and/or membership contracts. (Second Amended Verified Petition, ¶¶ 28-65). Also,
the members of Class II share the same interests of pursuing their legal claims against
Defendants. They suffered the same injury – a limitation on their ability to legally pursue their
legal claims against Defendants because Defendants have abused the legal process and engaged
in retaliatory/
intimidating tactics to silence the Class members and deny them access to counsel and the courts.
Second Amended Verified Petition, ¶¶ 89-141.
“Rule 52.08(b)(1) is concerned with the risk of inconsistent or varying determinations
that could either ‘establish incompatible standards for the party opposing the class’ or ‘be
dispositive of the interests of the other members not parties to the adjudications or substantially
impair or impede their ability to protect their interests.’” Green v. Fred Weber, Inc., 254 S.W.3d
874, 884 (Mo. 2008). Class I consists of thousands of customers who were charged document

fees by Defendants and Class II members consist of 432 clients or client groups who have been

15

Electronically Filed - Christian - June 18, 2020 - 05:00 PM

(B) adjudications with respect to individual members of the class which would as a

claims as separate actions would certainly hinder the Class members’ ability to individually
protect their interests. Furthermore, if they are forced to file separate actions, there is a high
likelihood of “inconsistent or various adjudications …which would establish incompatible
standards of conduct for” Defendants, especially since both Classes are seeking injunctive relief,

in addition to monetary damages. (Second Amended Verified Petition, pp. 15-16, 32-33). Id.
B. The Proposed Classes Satisfy the Requirements of Rule 52.08(b)(2)
A class action is appropriate under Rule 52.08(b)(2) if “the party opposing the class has
acted or refused to act on grounds generally applicable to the class, thereby making appropriate
final injunctive relief or corresponding declaratory relief with respect to the class as a whole.”
Rule 52.08(b)(2). The requirements of Rule 52.08(b)(2) is akin to the requirements of Fed. R.
Civ. P. 23(b)(2) (Hope, 353 S.W.3d at 75; see also Craft, 190 S.W.3d at 376; Ralph v. Am.
Family Mut. Ins. Co., 809 S.W.2d 173, 174 (Mo. App. 1991)) which, by law, requires two
independent but related conditions. First, plaintiffs must establish that the defendants’ actions or
inactions are based on “grounds generally applicable to all class members.” DeBoer, 64 F.3d at
1175. Second, plaintiffs must demonstrate that the requested injunctive relief is “appropriate for
the class as a whole.” Hope, 353 S.W.3d at 75; Paxton, 688 F.2d at 563.
The requirements of Rule 52.08(b)(2) are sufficiently satisfied in this case. All of the
Class members of Class I have suffered the same injury: they were charged and paid a document
fee to Defendants for the unlawful preparation of legal documents who have refused to return the
documentation fees to the Class members. (Second Amended Verified Petition, ¶¶ 28-65).
Plaintiffs have described an injunction that would remedy all of the Class members of Class I

and Class II’s injuries: “preliminary and permanent injunction enjoining Defendants from
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negatively impacted by Defendants’ abuse of judicial process. Hence, the prosecution of Class

Amended Verified Petition, pp. 15, 32). DeBoer, 64 F.3d at 1175 (holding that certification was
appropriate where the class sought injunctive relief against the Defendant’s unfair practices);
Paxton, 688 F.2d at 563. Here, consistent with cases in which 52.08(b)(2) certification has been
approved, Plaintiffs specifically ask that the Defendants be ordered to cease certain unlawful

behaviors. Id.; see Walls v. Sagamore Ins. Co., 274 F.R.D. 248, 257 (W.D. Ark. 2011); A.J. v.
Myers, Case No. 89-1077-CV-W-1, 1990 U.S. Dist. LEXIS 5454 (W.D. Mo. Apr. 30, 1990).
C. The Proposed Classes Satisfy the Requirements of Rule 52.08(b)(3)
Both of the proposed Classes can be certified under Rule 52.08(b)(3). To satisfy a class
under Rule 52.08(b)(3), the named plaintiffs must show that “the questions of law or fact
common to the members of the class predominate over any questions affecting only individual
members, and that the class action is superior to other available methods for the fair and efficient
adjudication of the controversy.” Rule 52.08(b)(3); Lucas Subway MidMo, Inc. v. Mandatory
Poster Agency, Inc., 524 S.W.3d 116, 127 (Mo. App. 2017); Karen S. Little, L.L.C. v. Drury
Inns, Inc., 306 S.W.3d 577, 580-81 (Mo. App. 2010). Class I and Class II satisfy both
requirements of Rule 52.08(b)(3).
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continuing the unlawful practices” as set forth in the Second Amended Verified Petition. (Second

To determine predominance, the court must find that “questions of law or fact common to
the members of the class predominate over any questions affecting only individual members…”
Rule 52.08(b)(3); Wright v. Country Club of St. Albans, 269 S.W.3d 461, 466 (Mo. App. 2008).
In determining whether a question is common or individual in making a predominance

determination, a court examines the “nature of the evidence that will suffice to resolve the
question.” Craft, 190 S.W.3d at 382. “If, in order to make a prima facie showing on a question,
the members of a proposed class will need to present evidence varying among members, that
question is individual. If, however, the same evidence is sufficient for each member’s prima
facie showing, then such a question is common.” Wright, 269 S.W.3d at 466. (Internal citations
omitted).
Notably, the predominance requirement of Rule 52.08(b)(3) does not require that every
issue in a case be common to all the class members, “only that substantial common issues exist
which predominate over the individual issues.” Clark, 106 S.W.3d at 488; Wright, 269 S.W.3d at
466; Doyle, 199 S.W.3d at 789. “A single common issue may be the overriding one in a matter,
despite the existence of numerous remaining individual questions. Moreover, the predominant
issue need not dispose of the controversy or even determine liability.” Id.
The dispositive questions of fact in this matter may be resolved through common
evidence because they all focus on Defendants’ violation of the MMPA, which resulted in their
unauthorized practice of law or law business whereby they unlawfully charged Plaintiffs and the
members of Class I documentation fees. That initial violation and subsequent lawsuit further
resulted in Defendants’ tortious abuse of process, limiting Plaintiffs and the Class II members

from pursuing their claims against Defendants. Meyer, 220 S.W.3d at 716 (stating that “‘when
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1. The Common Questions of Law and Fact Predominate

predominate,’ the case may properly proceed as a class action, even though other important
matters will have to be tried separately”) (internal citation omitted). Here, because the same
evidence is sufficient for each member of the Classes to make a prima facie showing, it becomes
a common question. Dale, 204 S.W.3d at 176; Doyle, 199 S.W.3d at 790. Hence, in this case, the

dispositive issues of law and fact can easily be resolved through common evidence. Accordingly,
the proposed Classes meet the requirement of Rule 52.08(b)(3).
2. The Class Action is a Superior Vehicle for Adjudicating the Case
Rule 52.08(b)(3) also considers whether class certification is the superior process for a
fair and efficient resolution of a case. To determine superiority, the court inquiries into whether
the “class action is superior to other available methods for the fair and efficient adjudication of
the controversy.” Rule 52.08(b)(3); Wright, 269 S.W.3d at 466. Here, because Class I consists of
thousands of members and Class II consists of at least 432 members, the consolidation of the
litigation into a single action is certainly preferable to the alternative of having multiple litigation
and repeated discovery. It would be grossly inefficient and a waste of judicial effort for the court
to be forced to litigate the same case with the same common issues and with individual plaintiffs
seeking the same relief against a common defendant. Hence, adjudicating the claims in one
forum would not just avoid duplicative litigation, but also duplicate results, thus eliminating
inconsistent judgments. Here, class certification is undoubtedly a far more efficient and superior
mechanism for litigating this case.
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one or more of the central issues in the action are common to the class and can be said to

For the reasons stated above, Plaintiffs respectfully ask the Court to certify the Classes
described in this motion.
Dated: June 18, 2020
Respectfully Submitted,

/s/ M. Scott Montgomery
M. Scott Montgomery #42805
W. Todd Newcomb #52527
David C. Vaughn III #38173
Montgomery and Newcomb, LLC
Attorneys for Plaintiffs

435 E. Walnut St.
Springfield, MO 65806
Phone: 417-890-2667
Fax: 417-413-5454
Email: scott@montgomerylaw.org
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CONCLUSION

