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IN THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF TENNESSEE  

AT KNOXVILLE 

DIAMOND RESORTS U.S. 
COLLECTION DEVELOPMENT, LLC, 
DIAMOND RESORTS HAWAII 
COLLECTION DEVELOPMENT, LLC, and 
DIAMOND RESORTS MANAGEMENT, 
INC., 

Plaintiffs, 

v. 

WESLEY FINANCIAL GROUP, LLC, 
and CHARLES WILLIAM 
MCDOWELL, III, 

Defendants. 

)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  
)  

 ) 

No. 3:20-CV-00251 
JUDGE CORKER 
MAGISTRATE JUDGE POPLIN 

 
PLAINTIFFS’ RESPONSE IN OPPOSITION TO 

DEFENDANTS’ MOTION TO DISMISS COUNT II 
 

Plaintiffs Diamond Resorts U.S. Collection Development, LLC, Diamond Resorts Hawaii 

Collection Development, LLC, and Diamond Resorts Management, Inc. (collectively, 

“Diamond” or “Plaintiffs”) by and through its undersigned counsel, hereby file this Response in 

Opposition to Defendants Wesley Financial Group, LLC, and Charles William McDowell, III, 

Motion to Dismiss Count II of the Complaint, and in support thereof, states as follows: 

INTRODUCTION 

 Defendants’ Motion to Dismiss suggests a contorted interpretation of the Tennessee 

Consumer Protection Act that would preclude liability against defendants for the ongoing 

deception of consumers that follows the initial deception that ensnared them. Defendants’ wistful 

reading of the TCPA is belied by the very language of the statute and common sense. The  

ongoing deceptive and unfair trade practices, such as instructions not to pay contractual 
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obligations to another company; the ghost-written emails with baseless claims; and the spoofed 

phone calls pretending to be Diamond’s customers, form a clear basis for the claims alleged 

herein. The idea that services performed under a consumer contract are not part of a consumer 

transaction or actionable under the statute strains credulity but it is a predictable stretch from 

Defendants, who, as the Complaint explains, make their living off of presenting themselves 

under false pretenses. As set forth herein, the interpretations offered by the Defendants are 

inconsistent with the statute itself and numerous well-reasoned decisions interpreting that 

language.  It is clear that Diamond has standing to bring these serious and well-pleaded claims 

and that Defendants’ Motion to Dismiss must be denied.  

BACKGROUND 

 Defendants operate a completely unregulated and unrestrained business whose sole 

purpose is to cancel another business’s valid and enforceable contracts. Defendants target and 

disrupt valid contracts between timeshare developers, like Diamond, and their customers. 

Defendants exact exorbitant, up-front fees from Diamond’s customers under false pretenses that 

Defendants can assist the customers in terminating their contracts with Diamond. Defendants 

make false and misleading promises with a “100% guarantee” that they can legally relieve 

timeshare owners of their obligations, including owners of Diamond’s timeshare interests. 

(Compl. ¶ 5.)   

Defendants’ scheme begins with saturating the market in various mediums with false and 

misleading advertisements about the obligations of timeshare ownership and Defendants’ 

“services.” (Compl. ¶ 14.) Defendants falsely claim, “we know how to get out of a timeshare 

successfully.” (Compl. ¶ 4.) In their radio advertisements that have been broadcast in many 

different places and at different times throughout the country, Defendants offer the misleading 
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and deceptive “100% guarantee” that they will “cancel your timeshare legally.” (Compl. ¶ 5.) 

But, Defendants do not have a legally cognizable method of actually accomplishing what they 

promise. Defendants tell prospective customers that if they are accepted as a client, they “will 

never be required to make another payment on [their] timeshare; [their] clients experience an 

immediate freedom.” (Compl. ¶ 42.) Defendants’ actual “legal strategy” is neither “legal” nor a 

“strategy”: it is a hoax. (Compl. ¶ 52.) When customers inquire further about Defendants’ 

services, Defendants construct an elaborate illusion that they are searching for grounds that 

would support a “legal” cancellation of the timeshare interest, while knowing that there is not 

one available to any timeshare owner who hires Defendants. Defendants are not a law firm and 

know that they can do nothing “legally” with any such information obtained. Yet Defendants 

pointedly discourage their prospective customers from consulting or hiring a lawyer. (Compl. ¶ 

5.) 

Through their scheme, Defendants extract outrageous upfront fees from their clients that 

they do nothing to legitimately earn and, by precipitating a default by the clients of their 

obligations to Diamond, recklessly subject those clients to the risk of adverse legal actions - such 

as foreclosure and other available legal remedies - and potentially ruinous credit reporting. 

(Compl. ¶ 13.) Central to Defendants’ business model is the brazenly deceptive premise that 

customers must pretend when they interact with Diamond and others, that Defendants do not 

exist and that they are acting of their own accord. Defendants rely so heavily on this concept that 

their contract with their customers mandates that the timeshare owner lie about hiring 

Defendants, making it a breach of contract and a forfeiture of the advance fee they have paid 

should the customer divulge Defendants’ existence. (Compl. ¶ 6.) 
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Once engaged and fully paid, Defendants ghostwrite cookie-cutter emails and other 

communications for the owners, concealing that Defendants wrote them, to send to Diamond 

requesting to be released from their timeshare interest based on some unsubstantiated and 

generalized allegation of deception during the sales process, all scripted by Defendants. (Compl. 

¶ 7.) Often Defendants’ employees blatantly lie to the timeshare developer: the Wesley employee 

calls the timeshare developer, impersonating the owner, spoofing the owner’s caller IDs and 

using phone apps to disguise their voices. Defendants operate under the veil of secrecy because 

they know Diamond will not respond to fraudulent, advance-fee, so-called “cancellation” 

companies like Wesley. DE 1, ¶ 7. 

Defendants know that none of this will work. So, finally, Defendants induce the 

timeshare owner to stop making payments on valid and enforceable debts, warning, in fact, that 

continuing payments will make the process take longer. (Compl. ¶ 9.) Defendants provide 

detailed instructions of how to cancel automatic payments depending on the method of payments 

the customer has established with the timeshare developer. Id. Defendants expose the timeshare 

owner to delinquency and default because they know that only the developer’s foreclosure or 

forfeiture of the timeshare interest, with attendant adverse credit and other consequences to the 

timeshare owner, will cancel the customer’s timeshare. (Compl. ¶ 11.)  Incredibly, that is when 

Defendants claim success, notwithstanding the adverse consequences to the consumer and 

Diamond. 

STANDARD OF REVIEW 

In deciding a motion to dismiss under Rule 12(b)(6), courts shall “construe the complaint 

in the light most favorable to the plaintiff, accept its allegations as true, and draw all reasonable 

inferences in favor of the plaintiff.” DirecTV, Inc. v. Treesh, 487 F.3d 471, 476 (6th Cir. 2007); In 
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re Nissan N. Am., Inc. Odometer Litig., 664 F. Supp. 2d 873, 880-81 (M.D. Tenn. 2009). A 

plaintiff need only provide “‘a short and plain statement of the claim’ that will give the defendant 

fair notice of what the plaintiff’s claim is and the grounds upon which it rests.” Conley v. Gibson, 

355 U.S. 41, 47 (1957). The court need only determine whether “the claimant is entitled to offer 

evidence to support the claims,” not whether the plaintiff can ultimately prove the facts alleged. 

Swierkiewicz v. Sorema N.A., 534 U.S. 506, 511, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002). 

Challenges to the merits of a plaintiff’s claim should be “dealt with through summary judgment 

under Rule 56.” Id. at 514. 

“Where a complaint alleges ‘a complex and far-reaching fraudulent scheme,’ then that 

scheme must be pleaded with particularity and the complaint must also ‘provide examples of 

specific’ fraudulent conduct that are ‘representative samples’ of the scheme.” United States ex 

rel. Marlar v. BWXT Y–12, LLC, 525 F.3d 439, 444–45 (6th Cir. 2008) (quoting United States 

ex rel. Bledsoe v. Cmty. Health Sys., Inc., 501 F.3d 493, 510 (6th Cir. 2007)). “So long as a 

[plaintiff] pleads sufficient detail—in terms of time, place, and content, the nature of a 

defendant’s fraudulent scheme, and the injury resulting from the fraud—to allow the defendant 

to prepare a responsive pleading, the requirements of Rule 9(b) will generally be met.” United 

States ex rel. SNAPP, Inc. v. Ford Motor Co., 532 F.3d 496, 504 (6th Cir. 2008). “The Sixth 

Circuit has explained that, while Rule 9(b) imposes a heightened standard, the underlying 

purpose of the rule is to serve the same ends as the general pleading requirements of Rule 8: 

[Rule 9(b)] should not be read to defeat the general policy of ‘simplicity and flexibility’ 
in pleadings contemplated by the Federal Rules. Rather, Rule 9(b) exists predominantly 
for the same purpose as Rule 8: to provide a defendant fair notice of the substance of a 
plaintiff’s claim in order that the defendant may prepare a responsive pleading. Rule 9(b), 
however, also reflects the rulemakers’ additional understanding that, in cases involving 
fraud and mistake, a more specific form of notice is necessary to permit a defendant to 
draft a responsive pleading 
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Ciccio v. SmileDirectClub, LLC, No. 3:19-CV-00845, 2020 WL 2850146, at *5 (M.D. Tenn. 

June 2, 2020) (quoting Ford Motor Co., 532 F.3d at 504) (citations and quotation marks omitted). 

The Complaint lays out Defendants’ fraudulent scheme with sufficient detail, including specific 

examples of Defendants’ known misrepresentations and deceptions, to meet the pleading 

requirements in all respects.  

ARGUMENT 

A. Diamond Has Standing to Assert Claims Under the TCPA for Defendants’ 
Deceptive and Unfair Practices. 

Defendants argue that Diamond does not have standing to assert a claim under the TCPA 

because it is not a consumer and the matters complained of do not affect the conduct of trade or 

commerce.  Defendants are incorrect. “The Tennessee Supreme Court has made clear that, as 

the statutory language suggests, ‘it is irrelevant whether a corporation is a consumer under the 

Act because the right of action is given to person[s],’ with ‘consumer’ being a separate, defined 

term used in other provisions.” Ciccio v. SmileDirectClub, LLC, No. 3:19-CV-00845, 2020 WL 

2850146, at *12 (M.D. Tenn. June 2, 2020) (quoting ATS Se., Inc. v. Carrier Corp., 18 S.W.3d 

626, 629 (Tenn. 2000)); see Tenn. Code Ann. § 47-18-103(3) (defining “consumer”). The 

TCPA provides that “anyone affected by a violation of this part may bring an action to obtain a 

declaratory judgment that the act or practice violates this part and to enjoin the person who has 

violated, is violating, or who is otherwise likely to violate this part[.]” Tenn. Code. Ann. § 47–

18–109(b) (emphasis added).  

The TCPA affords an individual right of action to “any person who suffers an 

ascertainable loss of money or property, real, personal, or mixed, or any other article, 

commodity, or thing of value wherever situated, as a result of the use or employment by another 

person of an unfair or deceptive practice described in § 47–18–104(b) ....” Tenn. Code. Ann. § 
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47–18–104 (emphasis added). A “person” is defined as “a natural person, ... corporation, trust 

estate, ... and any other legal or commercial entity however organized.” Id. § 47–18–103(13) 

(emphasis added). The TCPA further states that it “shall be liberally construed ... to protect 

consumers and legitimate business enterprises from those who engage in unfair or deceptive 

acts or practices in the conduct of any trade or commerce in part or wholly within this state.” 

Tenn. Code Ann. § 47–18–102(2) (emphasis added). Thus, as Defendants concede, “it is clear 

that [Plaintiff’s] status as a competitor and a corporation does not deprive it of standing to 

bring a claim under the TCPA.” Affinion Benefits Group, LLC v. Econ-O-Check Corp., 784 

F.Supp.2d 855 (M.D. Tenn. 2011); Tenn.Code Ann. § 47–18–103(7) & –109(a); see also 

ATS Southeast, Inc. v. Carrier Corp., 18 S.W.3d 626, 630 (Tenn. 2000) (noting that the 

TCPA defines “person” to include “corporations” and permits “persons” to seek damages, 

and holding that a corporation has standing to bring a private cause of action for treble 

damages under the TCPA); Assurion v. SquareTrade, 407 F.Supp.3d 744, 751 (M.D. Tenn. 

2019) (holding “a claim may be brought by any person, including corporations, who ‘suffers an 

ascertainable loss’ proximately caused by unfair or deceptive actions declared unlawful by the 

TCPA.” 

The argument advanced by Defendants that the Plaintiff must be a consumer is plainly 

inconsistent with the language of the statute and prevailing law. See Tullahoma Indust., LLC v. 

Navajo Air LLC,  No. M2017-00109-COA-R3-CV, 2018 WL 3752305, at *6 (Ct. App. Tenn. 

Aug. 7, 2018) (allowing a TCPA claim to proceed against a bank, even though the plaintiff 

was not a consumer). Most recently, in Ciccio v. SmileDirectClub, LLC, No. 3:19-CV-00845, 

2020 WL 2850146, at *12 (M.D. Tenn. June 2, 2020), the court held that a group of dentists 

had standing to pursue a TCPA action against a competitor that marketed its product as 
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comparable to in-person dental and orthodontic services. In Act for Health v. Case Mgmt., 128 

F.Supp.3d 1020 (E.D. Tenn. 2014), the court denied summary judgment finding a question of 

fact existed on whether the defendant misled the consumer into doing business with it instead 

of the plaintiff. That is exactly what is happening here. Defendants are luring Diamond’s 

customers to pay Defendants instead of Diamond. Part of the scheme to persuade the customer 

to cough up thousands of dollars is to instruct the client not to pay Diamond any more of the 

purchase money mortgage and maintenance fees it is owed. 

In a case directly on point, a timeshare company sued an exit company for violations of 

the TCPA. See Wyndham Vacation Resorts, Inc. v. Consultant Grp., No. 2:12-CV-00096, 2014 

WL 1922791, at *12 (M.D. Tenn. May 14, 2014). The court denied the defendants’ motion for 

judgment on the pleadings and motion to dismiss finding that the timeshare company had 

standing to pursue a claim for violation of the TCPA by an exit company. Id. at *12. Citing the 

myriad of cases noted above, the court found that a corporate entity has standing to pursue a 

TPCA claim, even if it is not a consumer. The court pointed out that the statute protects 

consumers and legitimate business enterprises. There, as here, “Defendants have not explained 

why the court should read the definition of ‘consumer’ (a natural person) into the separate term 

‘legitimate business enterprise.’”  Id. at *13. The court concluded, “the TCPA countenances 

claims by corporations against defendants alleged to have engaged in unlawful business 

practices, even where the unlawful practices by a defendant were directed at third parties—here, 

the timeshare owners—rather than at that corporation.” Id. For the same reasons, the court in 

Diamond Resorts Int’l, Inc. v. Phillips, No. 3:17-cv-1124, 2018 WL 3326443 (M.D. Tenn. Jan. 

24, 2018), denied a motion to dismiss based on lack of standing in another factually similar case. 
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Defendants next try to argue that the misconduct alleged in the Complaint does not affect 

a consumer transaction. The TCPA defines “trade,” “commerce,” and “consumer transaction” in 

one definition as “advertising, offering for sale, lease or rental, or distribution of any goods, 

services or property.” Defendants’ activities squarely meet the definition of trade, commerce, 

and consumer transaction. Defendants are selling a service – cancellation of the contracts for 

goods and services sold by Plaintiffs. Defendants’ reliance on Pursell v. First Am. Nat. Bank, 

937 S.W.2d 838 (Tenn. 1996), is misplaced. In Pursell, the plaintiff alleged a bank and a car 

repossession company violated the TCPA in their efforts to collect the collateral on a loan. The 

court held that the bank’s activities to collect the collateral on a car loan and the repossession 

company’s efforts to assist were not activities in trade or commerce. The holding was expressly 

limited to the activities in enforcing the agreements on debts owed. Here, on the other hand, 

Defendants are advertising a service. Their sole business purpose is to destroy Diamond’s 

business relationships. Defendants engage in consumer transactions to eliminate consumer 

transactions.   

 Defendants misconstrue the holding in LP Environmental, LLC v. Delfasco, LLC, No. 

3:14-cv-02167, 2015 WL 13145789 (M.D. Tenn. July 23, 2015), and the holdings in the other 

cases they cite. In Delfasco, the court held that a TCPA claim could not lie against a consumer. 

The TCPA is intended to protect against deception by sellers, not by the consumers. So in the 

scenario of this case, Diamond could not pursue a TCPA claim against its customers for any 

deception the customers agree to after prompting by Defendants; however, Diamond may pursue 

claims against Defendants who have made it their business to solicit engagement by Diamond’s 

customers in order to dissuade Diamond’s customers from continuing their business relationships 

with Diamond.  
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Southern Pharmacy Consultants, LLC v. Smart Fill Mgmt. Group, No. 3:13-cv-1100, 

2015 WL 1428477 (M.D. Tenn. Mar. 27, 2015), similarly stands for the proposition that a 

vendor cannot use the TCPA to prosecute unfair actions against its consumer. The other cases 

relied on by Defendants stand for the same proposition based on similar fact patterns where the 

vendor or seller tried to maintain a TCPA action against its buyer. See Withco, LLC v. Republic 

Svcs of Tenn., LLC, No. 3:09-1207, 2011 WL 1099905 (M.D. Tenn. Mar. 23, 2011); EPAC 

Tech., Inc. v. Thomas Nelson, Inc., No. 3-12-0463, 2015 WL 6872575 (M.D. Tenn. Nov. 9, 

2015);  Hood Land Trust v. Hastings, No. M2009-02625-COA-R3-CV, 2010 WL 3928647; see 

also RyMed Tech., Inc. v ICU Medical Inc., No. 3:10-01067, 2012 WL 4505896 (M.D. Tenn., 

Sept. 28, 2012) (finding the TCPA claim could not stand because the allegedly misleading 

statements were about the effect of litigation upon the plaintiff’s customers and were not alleged 

to have caused any harm to the plaintiff); PHG Tech., LLC v. St. John Companies, Inc., 459 F. 

Supp. 2d 640, 645-6 (M.D. Tenn. 2006) (holding there was no standing because the allegedly 

misleading statements were regarding the defendant's own product and were not alleged to 

disparage the product of the plaintiff); Operations Mgmt. Int., Inc. c. Tengasco, Inc., No. 3:98-

CV-269 (E.D. Tenn. 1999) (holding that the transaction at issue was not a consumer transaction 

because the defendant did not advertise or offer for sale or distribution and goods or services); 

Wagner v. Fleming, 139 S.W.3d 295 (Ct. App. Tenn. 2004) (holding that activity of posting 

signs regarding a threat to the community was not a consumer transaction); Tenn. Med. Assoc. v. 

Bluecross Blueshield of Tenn., Inc., 229 S.W.3d 304 (Ct. App. Tenn. 2007) (holding the TCPA 

claim lacked evidence of proximate cause). 
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Diamond, therefore, meets the definition of a person who may assert a claim for damages 

under the TCPA, and Defendants’ deception permeates consumer transactions protected by the 

TCPA.  

B. Diamond’s Standing is Not Limited to its Disparagement Claim. 

“[T]he essence of deception is misleading consumers by a merchant’s statements, silence, 

or actions.” Cloud Nine, LLC v. Whaley, 650 F. Supp. 2d 789, 798 (E.D. Tenn. 2009). The 

TCPA expressly defines “[d]isparaging the goods, services or business of another by false or 

misleading representations of fact” as an “unfair or deceptive” act or practice, and permits any 

“person who suffers an ascertainable loss of money or property ... as a result of the use or 

employment by another person of an unfair or deceptive act or practice declared to be 

unlawful by this part” to bring suit to recover its damages. Tenn.Code Ann. § 47–18–109(a)(1); 

Affinion Benefits Gxroup, LLC v. Econ-O-Check Corp., 784 F.Supp.2d 855 (M.D. Tenn. 2011). 

The “prima facie elements of a TCPA claim do not require that the deceptive act or practice be 

directed toward the plaintiff. Instead, ‘plaintiffs asserting claims under the TCPA are required to 

show that the defendant’s wrongful conduct proximately caused their injury.’” Assurion v. 

SquareTrade, 407 F.Supp.3d 744, 751 (M.D. Tenn. 2019) (quoting Cloud Nine, 650 F. Supp. 2d 

at 798). “[W]hether a specific representation in a particular case is ‘unfair’ or ‘deceptive’ 

is a question of fact.” Cloud Nine, 650 F. Supp. 2d at 798. Accordingly, it is sufficient to allege 

that Defendants have misled consumers by their statements, silence or actions, and Defendants’ 

conduct proximately caused injury to Diamond. (Compl. ¶¶ 85, 90.) 

The Complaint is replete with false and misleading representations of fact made by 

Defendants. The most obvious falsehood that permeates the ads and correspondence is that 

Defendants’ customers no longer have to comply with the binding contractual obligations to make 

payments on their timeshares. (Compl. ¶ 9.) Other examples of misrepresentations listed in the 
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Complaint include the statements on their Facebook page where Defendants falsely state, “Your 

Maintenance Fees Will Rise for Eternity;” “Your Children WILL Receive Your Timeshare When 

You Pass;” “your children are stuck with your timeshare after you pass.” (Compl. ¶ 44.) 

Defendants equate a claim under Subsection 104(b)(8) to a claim for trade libel and 

proceed to analyze how the allegations in the Complaint do not, in their opinion, meet the 

requirements of a claim for trade libel. Defendants fail to cite any case that makes the leap from 

the TCPA to the theories they rely upon. As a matter of statutory construction, Subsection 

104(b)(8) forbids “disparaging the goods, services or business of another by false or misleading 

representations of fact” when such “unfair or deceptive acts or practices affect[] the conduct of 

any trade or commerce.” Tenn. Code Ann. §47-18-104. The legislature did not use the term “trade 

libel” or “defamation” anywhere in the statute. Those well-known and well-defined terms allow 

for business to business causes of action for different conduct that is not what is at issue in this 

case. Accordingly, Defendants waste time arguing that Diamond did not properly allege a claim 

for trade libel. It did not set out to do so. Instead, Diamond properly pled a claim for violation of 

several sections of the TCPA, including the section regarding disparagement (not defamation). 

(Compl. ¶¶ 82-91.) 

In fact, several recent cases have allowed claims by competitors to proceed based on 

misrepresentations of fact that proximately cause the competitors’ injuries, without express 

mention of the competitor in the statements. For example, as recently as June of this year, the 

Middle District denied a motion to dismiss based on allegations that the defendants’ 

representations negatively affected the plaintiffs’ businesses. See Ciccio v. SmileDirectClub, 

LLC, No. 3:19-CV-00845, 2020 WL 2850146, at *12 (M.D. Tenn. June 2, 2020). In Ciccio, the 

defendants’ statements expressly and impliedly claimed that their teledentistry and “aligners” 
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were comparable to traditional orthodontic practices and braces. The defendants did not make 

any statements directed towards a specific dental practice. Yet the court found that the dental 

practices had standing to pursue claims against the defendants under the TCPA.  

In a case with substantially similar facts, where a timeshare company sued an exit 

company under the TCPA, the court analyzed the allegations and found them sufficient to 

maintain a claim under Subsection 104(b)(8): 

Although the defendants have not specifically linked the TCPA claim to particular 
enumerated practices under § 104(b), at least some of the conduct alleged in the Second 
Amended Complaint plausibly falls within one or more enumerated practices. See, e.g ., 
id. at §§ 104(b)(8) (“[d]isparaging the goods, services, or businesses of another by false 
or misleading representations of fact”); (b)(3) (“[c]ausing likelihood of confusion or 
misunderstanding as to affiliation, connection or association with ... another,”); and (b)(5) 
(“[r]epresenting that goods or services have ... characteristics ... that they do not have or 
that a person has a sponsorship, approval, status, affiliation or connection that such 
person does not have”). Because the activities at issue plausibly could fall within several 
enumerated “unfair or deceptive practices” under the TCPA, the court finds that the 
amendments to the TCPA claims are not futile. 
 

Wyndham Vacations Resorts, Inc. v. The Consulting Grp., Inc., No. 2:12-CV-00096, 2013 WL 

3834047, at *5 (M.D. Tenn. July 23, 2013). 

In Act for Health v. Case Mgmt., 128 F.Supp.3d 1020 (E.D. Tenn. 2014), the defendant 

advertised its business even though it did not have the proper license. The plaintiff asserted a 

claim under the TCPA, claiming injury because the defendant’s false advertisement steered 

clients away from plaintiff and to the defendant. The defendant’s advertising did not specifically 

mention the plaintiff. The court denied summary judgment, holding the TCPA claim could stand.  

The cases relied on by Defendants have nothing to do with claims under the TCPA; they 

do not involve unfair and deceptive practices in a consumer transaction. In Stones River Motor, 

Inc. v. Mid-South Publishing Co., 651 S.W.2d 713 (Ct. App. Tenn. 1983), a dissatisfied customer 

wrote a letter to the editor regarding his experience at a used car dealership. The dealership sued 
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the customer and the publishing papers for defamation. Notably, as discussed above, the 

dealership could not assert a TCPA claim against its customer. Additionally, the customer in that 

case did not claim the dealership engaged in unfair or deceptive trade practices. The customer 

complained about the dealership’s lack of accommodation when the used vehicles he bought 

broke down soon after purchase. Likewise, in Steele v. Ritz, No. W2008-02125-COA-R3-CV, 

2009 WL 4825183 (Ct. App. Tenn. Dec. 16, 2009), there was no consumer transaction at issue 

and no claim made under the TCPA. A business and three of its employees sued a public official 

for general comments made about their industry and the workers within the industry. The court’s 

analysis of the business and employees’ claims for defamation has no bearing on the issues in this 

case.  

C. Diamond Pled Substantial Facts to Support its Allegations that Defendants 
violated provisions of the TCPA. 

Defendants take a self-serving limited view of the meaning of a consumer transaction to 

claim that the TCPA only protects consumers during the sales process, prior to the entry of a 

contract for the purchase of a service. Defendants posit that their conduct after they have entered 

into a contract with a customer, i.e., the conduct of performing on the contract, does not “affect[] 

the conduct of trade or commerce.” See D.E. 25, p 17. In other words, once they lure the 

unsuspecting victim into their trap and lock them in, they can throw away the key and do as they 

please because the remainder of their actions are not part of the consumer transaction and the 

TCPA does not protect parties from their deceptive and unfair practices after the contract for 

service is signed. The TCPA does not have such short reach. If it did, it likely would not govern 

the sale of services, which are expressly included in the definition of consumer transactions and 

naturally performed after the contract with the consumer is signed. The TCPA defines “trade,” 

“commerce,” and “consumer transaction” in one definition that includes “distribution of … 
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services.” Tenn. Code Ann. §47-18-103(20) (emphasis added). Defendants’ convoluted 

interpretation and contortion of the provisions would lead to an illogical result where the TCPA 

protected only fraud in the inducements, but not fraud in the performance of the contract or 

service.  

Defendants’ reliance on New Life Corp. of Am. v. Thomas Nelson, Inc., 932 S.W.2d 921 

(Tenn. Ct. App. 1996), is unavailing. In that case, the defendant entity purchased the plaintiff 

entity. The plaintiff later discovered the defendant had stolen its trade secrets prior to the 

purchase in order to damage the business and obtain a better price for the business. The court 

ruled that was not a consumer transaction protected by the TCPA. The facts of that case are so 

far removed from the scheme perpetrated by Defendants on its customers that its holding has no 

relevance to this case. 

Diamond does not rely on the “catch-all” provision in Subsection 104(b)(27). Instead, 

Diamond identified various specific subsections of the act that provide a private right of action, 

and has alleged sufficient facts constituting violations of those subsections.  Diamond addresses 

Defendants’ arguments regarding the specific subsections it claims are lacking in factual basis: 

Subsection 104(b)(7) forbids representing that services are of a particular standard, 

quality or grade if they are of another. Because Defendants’ services are worthless, any claim 

that Defendants’ services have any value to a consumer violates this section. Defendants’ claim 

that it provides a service that can relieve a timeshare owner of his/her contractual obligations and 

its guarantee that the owner will never have to make another payment to Diamond once 

Defendants are hired violates this section. (Compl. ¶ 66.)   

Subsection 104(b)(8) is discussed above at pages 10-13. 
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Subsection 104(b)(12) forbids representing that a consumer transaction confers rights or 

remedies that it does not have or which are prohibited by law. Defendants advertise that their 

customers do not have to make any further payments on their timeshare obligations and may 

even obtain refunds for payments previously made. (Compl. ¶ 47.)  Once a customer signs up for 

Defendants’ services, it is promptly instructed not to make further payments on its timeshare 

obligations. (Compl. ¶ 11.)  Entering into an agreement with Defendants does not relieve a 

customer of its obligations to Diamond. In fact, the way Defendants sometime claim success on 

their contracts is when Diamond forecloses on the property. Defendants misrepresent in their 

advertisements, in their contract and in their interactions with consumers, that customers have 

the right to stop making payments customers are legally obligated to make. (Compl. ¶¶ 9, 11, 12, 

33.) Defendants’ attempt to split hairs by distinguishing its conduct in the advertisement of its 

services from its conduct in actually carrying out those services is an exercise in mental 

gymnastics that is unavailable. All of Defendants conduct in engaging and carrying out its 

“services” is part of the trade or commerce in which Defendants are engaged.  

Subsection 104(b)(14) forbids causing confusion or misunderstanding with respect to the 

authority of a salesperson to negotiate the final terms of a consumer transaction. Again, 

Defendants hang their hat on their position that the consumer transaction is limited to the entry of 

a contract between the consumer and Defendants, ignoring their conduct after they are engaged 

and performing their services. Diamond claims that Defendants purposefully lie to their 

customers telling them it is ok to stop making payments on their legal obligations. (Compl. ¶ 11.)  

Defendants also lie to their customers telling them they are actually performing a meaningful, 

valuable service in negotiating the release of their contracts when really they are just buying time 
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for Diamond to lose its patience on the lack of payment and foreclose on the property. (Compl. ¶ 

52.)   

Subsection 104(b)(19) forbids misrepresentation regarding a warranty. Diamond alleges 

that Defendants’ money-back guarantee is illusory because they cannot fulfill their promise of 

legally terminating a timeshare contract and they do not perform a true service in exchange for 

the guarantee they provide. (Compl. ¶ 56.)   

Subsection 104(b)(21) forbids bait-and-switches. Diamond alleges that Defendants 

advertise they have a legal method of relieving the timeshare owner from its obligations. (Compl. 

¶ 85(b).)  However, once the poor, unsuspecting victim has fallen into the trap, Defendants do 

not provide any real service at all. (Compl. ¶ 52.)   

Subsection 104(b)(22) forbids advertisements offering to sell services when the offer is 

not “bona fide.” Defendants are representing they can do something to legally get a customer out 

of his/her timeshare—and the service they deliver is not that at all. It is an instruction that the 

customer stop paying on his/her legal obligations and go through foreclosure. That is not a 

service at all.  

Diamond’s claims are not limited to the sections of the TCPA delineated in the 

Complaint. Diamond expressly states that the list is not exhaustive and other false and 

misleading statements and unfair and deceptive conduct will be identified through discovery. 

Diamond has sufficiently pled the elements to successfully assert a TCPA claim. Nonetheless, 

“whether a specific representation in a particular [TCPA] case is ‘unfair’ or ‘deceptive’ is a 

question of fact.” Cloud Nine, 650 F. Supp. 2d at 798. Defendants’ Motion to Dismiss should be 

denied in its entirety. 
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CONCLUSION 

 For the foregoing reasons, Diamond respectfully requests that this Court deny 

Defendants’ Motion to Dismiss. 

Respectfully submitted this 21st day of August, 2020  
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