
 

IN THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF TENNESSEE 

AT KNOXVILLE 
 

DIAMOND RESORTS U.S. 
COLLECTION DEVELOPMENT, LLC, 
DIAMOND RESORTS HAWAII 
COLLECTION DEVELOPMENT, LLC, 
and DIAMOND RESORTS 
MANAGEMENT, INC., 
 
 Plaintiffs, 
 
v. 
 
WESLEY FINANCIAL GROUP, LLC, 
and CHARLES WILLIAM 
MCDOWELL, III, 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
No. 3:20-CV-00251 
JUDGE CORKER 
MAGISTRATE JUDGE POPLIN 

 
REPLY IN SUPPORT OF 

DEFENDANTS’ MOTION TO DISMISS COUNT II 
 

 Plaintiffs (collectively, “Diamond Resorts”) call the arguments made in support of 

Defendants’ (collectively “Wesley’s”) Motion to Dismiss a “contorted interpretation,” a “wistful 

reading,” and a “predictable stretch” which “strains credulity.”  Despite these characterizations, 

Diamond Resorts fails to cite a single case holding that Wesley’s arguments are incorrect.  Instead, 

Diamond Resorts relies exclusively on cases (nearly all of which were already cited by Wesley) in 

which similar claims were allowed to proceed without addressing the arguments raised in Wesley’s 

brief.  With all due respect, that does not make Wesley’s arguments wrong; it just makes them 

new.  Count II should be dismissed. 

No standing under the TCPA.  On this first argument, Diamond Resorts (and the cases it 

cites) effectively ignores the limiting principle established by Tenn. Code Ann. § 47-18-104(a).  

As a reminder, that provision states that the Tennessee Consumer Protection Act only forbids 
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things “affecting the conduct of any trade or commerce.”  The only direct reference to this statutory 

requirement in Diamond Resorts’ brief is the argument that “Defendants’ activities squarely meet 

the definition of trade, commerce, and consumer transaction.”  [Doc. 29, Plaintiffs’ Resp., p. 9].  

This misses the point.  The question is not whether Wesley is a party to a consumer transaction, 

but whether Diamond Resorts is.   

Every case to squarely address this issue has held that this provision limits claims to parties 

“seek[ing] to purchase, rent, or lease goods or services.”  S. Pharmacy Consultants v. Smart Fill 

Mgmt. Grp., Inc., No. 3:13-c-1100, 2015 WL 1428477, at *2 (M.D. Tenn. Mar. 27, 2015);  see 

also LP Env’tal, LLC v. Delfasco, LLC, No. 3:14-cv-2167, 2015 WL 13145789, at *2 (M.D. Tenn. 

July 23, 2015) (holding that the “legitimate business enterprises” protected by the Act “only 

include those acting as consumers”).  In other words, since the scope of the Act is limited to acts 

“affecting the conduct of trade or commerce” – or, using the alternative statutory definition, acts 

“affecting the conduct of a consumer transaction” – only persons or businesses harmed as a part 

of that consumer transaction – i.e., those acting as consumers – have a claim under the Tennessee 

Consumer Protection Act.  That the facts in those cases are not identical to the facts in this case 

does not change either the legal principle or the proper interpretation of this statute. 

As stated above, Diamond Resorts fails to cite a single case rebutting this argument.  

Instead, it simply cites a series of cases that ignore this provision and the interpretation of it, most 

of which Wesley addressed at the outset of briefing on this issue.  The only cases cited in Diamond 

Resorts’ brief that were not already cited in Wesley’s brief are Ciccio v. SmileDirect Club, LLC, 

No. 3:19-CV-00845, 2020 WL 2850146 (M.D. Tenn. June 2, 2020) and Tullahoma Industries, 

LLC v. Navajo Air, LLC, No. M2017-00109-COA-R3-CV, 2018 WL 3752305 (Tenn. Ct. App. 

Aug. 7, 2018), neither of which address either Section 104(a) or the cases construing it.  Because 
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these cases do not even address the arguments at issue here, they are not controlling and can be 

disregarded.  Since the conduct at issue does not affect a consumer transaction in which Diamond 

Resorts was involved, Diamond Resorts does not have standing to assert a claim under the 

Tennessee Consumer Protection Act. 

Failure to state a claim for disparagement.  In the alternative, even assuming arguendo 

that Diamond Resorts has standing, it is limited to disparagement, the only “unfair or deceptive 

act or practice” for which any court has articulated a potential rationale for granting derivative 

standing to a party not involved in the consumer transaction at issue.  See Wyndham Vacation 

Resorts, Inc. v. Consultant Grp., No. 2:12-cv-00096, 2014 WL 1922791 (M.D. Tenn. May 14, 

2014) (limiting its recognition of third party standing under the TCPA to “appropriate 

circumstances” and reasoning that the supposed absence of any incentive for a consumer to sue 

for disparagement means third parties should have standing to do so). 

On this claim, Diamond Resorts raises two arguments.  First, it notes that the “prima facie 

elements of a TCPA claim do not require that the deceptive act or practice be directed toward the 

plaintiff.”  [Doc. 29, p. 11].  This is beside the point.  One of those prima facie elements is “that 

the defendant engaged in an unfair or deceptive act or practice declared unlawful by the TCPA.”  

Cloud Nine, LLC v. Whaley, 650 F. Supp. 2d 789, 797 (E.D. Tenn. 2009).  As a result, even if a 

claim under the Tennessee Consumer Protection Act, as a general matter, need not involve conduct 

directed toward the plaintiff, a given “unfair or deceptive act or practice declared unlawful by the 

TCPA” still might include such a requirement. 

Here, that “unfair or deceptive act or practice” is “[d]isparaging the goods, services, or 

business of another by false or misleading representations of fact.” Tenn. Code Ann. § 47-18-

104(b)(8) (emphasis added).  Tennessee courts have previously held that a requirement that a 
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statement be “concerning another” means that the “of and concerning” requirement is an element 

of that claim.  Stones River Motors, Inc. v. Mid-South Pub. Co., 651 S.W.2d 713, 717 (Tenn. Ct. 

App.), appeal denied (1983).  Diamond Resorts does not even attempt to argue why the 

requirement that a statement be “of another” in the statute should be treated differently. 

Second, it notes that similar claims have been allowed to proceed notwithstanding their 

failure to be “of and concerning” the plaintiff.  Again, however, Diamond Resorts fails to cite a 

single case addressing Wesley’s arguments.  The mere fact that other defendants in similar cases 

have failed to raise these arguments does not make them wrong.  

More fundamentally, Diamond Resorts fails to acknowledge the constitutional origins of 

the “of and concerning” requirement.  It is not merely, as Diamond Resorts suggests, a common 

law element of trade libel, which may be disregarded because this is not a common law trade libel 

claim.  Instead, the “of and concerning” requirement is a constitutional requirement that cannot be 

avoided by clever pleading.  See Blatty v. N.Y. Times Co., 728 P.2d 1177, 1182–86 (Cal. 1986) (en 

banc) (detailing the origins of this requirement in the First Amendment and providing the “plain,” 

“logical,” and “very pragmatic” reasons it applies to any and all “injurious falsehood” claims).  As 

the Supreme Court has held, no cause of action “can claim . . . talismanic immunity from 

constitutional limitations” like the ‘of and concerning’ requirement.  N.Y. Times Co. v. Sullivan, 

376 U.S. 254, 269 (1964).  Statutory disparagement under the Tennessee Consumer Protection Act 

is no different than any other claim sounding in injurious falsehood.  The “of and concerning” 

requirement applies, and Diamond Resorts’ failure to satisfy it warrants dismissal of Count II. 

Failure to allege facts constituting many of the “unfair acts or practices” alleged.  With 

respect to Wesley’s final argument – that, even assuming standing, Diamond Resorts fails to allege 

facts constituting most of the “unfair or deceptive acts or practices” cited in the Complaint – 
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Diamond Resorts misconstrues the operation and application of the Tennessee Consumer 

Protection Act.   

Originally, the Tennessee Consumer Protection Act did indeed operate as a generalized 

fraud statute encompassing “any other act or practice which is deceptive to the consumer or to any 

other person.”  The Act does not work that way anymore.  Since the Act was amended in 2011 to 

exclusively vest the right to sue under Section 104(b)(27)’s catchall provision with the Tennessee 

Attorney General, a plaintiff must allege, with particularity, facts constituting one or more of the 

fifty-one (51) specifically proscribed acts or practices set forth at Tenn. Code Ann. § 47-18-104(b).  

See League v. Fed. Nat’l Mortg. Ass’n & Seterus, Inc., No. 2:15-cv-2047-SHL-tmp, 2015 WL 

12826636, at *7-8 (W.D. Tenn. Sept. 24, 2015) (dismissing TCPA claim because the allegedly 

“fraudulent” activity was not prohibited by one of the specific subsections of Tenn. Code Ann. § 

47-18-104(b)).  Thus, it is not enough to “allege that Defendants misled consumers by their 

statements, silence or actions, and [that] Defendants’ conduct proximately caused injury to” 

Plaintiffs, as Diamond Resorts claims.  [Doc. 29, p. 11].  Instead, Diamond Resorts must allege 

facts (with particularity) constituting each of the specifically enumerated “unfair or deceptive acts 

or practices” declared unlawful by the Act and listed in the Complaint or face dismissal of those 

portions of its claim under the Act. 

In this case, Diamond Resorts has alleged ten (10) specifically enumerated “unfair or 

deceptive acts or practices,” all of which relate exclusively to allegedly false advertising.  [Doc. 1, 

Plaintiffs’ Complaint at ¶ 85 (citing Tenn. Code Ann. § 47-18-104(b)(5), (7), (8), (9), (12), (14), 

(15), (19), (21), & (22))].  Diamond Resorts’ Response fails to identify any allegations fitting into 

all seven (7) of the supposed violations identified in Wesley’s opening brief.  Instead, Diamond 

Resorts engages in a series of spirited attacks on Wesley’s alleged business model, none of which 
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relate to any of the specifically enumerated acts or practices which they claim are at issue in this 

case.  For example, on subsection 104(b)(7), Diamond Resorts does not identify what particular 

standard Wesley claims for its services, instead broadly alleging that those services are worthless; 

on subsection 104(b)(8), it only identifies misrepresentations, which are not the same as 

disparagements; on subsection 104(b)(19), Diamond Resorts fails to allege that Wesley does not 

honor its money-back guarantee when called upon to do so or any other allegation that the warranty 

provided is not as advertised; and on subsection 104(b)(21), it fails to identify the “switch” portion 

of the alleged “bait and switch.”  The same is true of the others addressed in Wesley’s opening 

brief.  Simply put, no matter how vehemently and vigorously Diamond Resorts denounces 

Wesley’s supposed business practices, it cannot seek relief under the Tennessee Consumer 

Protection Act without explaining how that conduct constitutes one of the specifically outlawed 

acts or practices.  Thus, even assuming standing (contrary to the language of the Act itself), 

Diamond Resorts’ Tennessee Consumer Protection Act claim is overbroad, and seven (7) of the 

ten (10) alleged violations should be dismissed regardless of the question of standing. 

CONCLUSION 

 For all of the foregoing reasons and the reasons set forth in the Memorandum in Support 

of Defendants’ Motion to Dismiss, Count II of Plaintiffs’ Complaint should be dismissed. 
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Respectfully submitted, 

      NEAL & HARWELL, PLC 
     

 s/John E. Quinn                      
Aubrey B. Harwell, Jr., #2559 

      John E. Quinn, #12220 
      Erik C. Lybeck, #35233 
      1201 Demonbreun Street, Suite 1000 
      Nashville, TN  37203 
      (615) 244-1713 – Telephone  
      (615) 726-0573 – Facsimile 
      aharwell@nealharwell.com  
      jquinn@nealharwell.com  
      elybeck@nealharwell.com 
 
 
      Wayne A. Ritchie II, BPR #013936 
      James R. Stovall, BPR # 32512 
      Samantha I. Ellis, BPR # 036709 
      Ritchie, Dillard, Davies & Johnson, P.C. 
      606 West Main Street, Suite 300 
      Knoxville, TN 37902 
      (865) 637-0661 
      (865) 524-4623 (facsimile) 
      war@rddjlaw.com 
      jstovall@rddjlaw.com 
      swarchol@rddjlaw.com 
 

Attorneys for Wesley Financial Group, LLC 
and Charles William McDowell, III 
 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the foregoing was filed electronically on August 28, 2020 
with the Clerk of the Court using the CM/ECF system.  Notice of this filing will be sent to all 
parties and counsel of record by operation of the Court’s CM/ECF system.  Parties may access this 
filing through the Court’s electronic filing system. 

 
 

s/John E. Quinn                   
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