
UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA 

 
(1) KEN B. PRIVETT, PLC, an Oklahoma  ) 
Professional Limited Liability Company, ) 
      ) 
      )   Case No.  20-cv-00069-CVE-FHM 
  Plaintiff,   )  
      ) 
v.      )          
      ) 
(1) BERKLEY VACATION RESORTS,  ) 
INC., a Florida Corporation    ) 
and       ) 
(2) LANDO RESORTS CORPORATION ) 
A Florida Corporation    ) 
      ) 
  Defendants.   )  
 

 

DEFENDANTS BERKLEY VACATION RESORTS, INC. AND LANDO 

RESORTS CORPORATION’S REPLY MEMORANDUM IN FURTHER 

SUPPORT OF THEIR MOTION TO DISMISS PLAINTIFF’S COMPLAINT 

 

Defendants Berkley Vacation Resorts, Inc. (“Berkley”) and Lando Resorts Corporation 

(“Lando” and together, “Defendants”) file this reply memorandum in further support of their 

motion to dismiss Plaintiff’s Complaint. Plaintiff’s opposition to Defendants’ motion to dismiss 

(the “Response”) does nothing to remedy Plaintiff’s entirely deficient jurisdictional allegations or 

explain why the Court should exercise its discretionary power to issue the requested declaratory 

relief. Nor does the Response provide a shred of binding authority to explain why the Anti-

Injunction Act, 28 U.S.C. § 2283, does not bar this case. Instead, Plaintiff spends considerable 

time and effort obfuscating the law, concocting a false narrative and avoiding the real facts.  

I. Plaintiff’s Response misconstrues the factual record. 

Each of Plaintiff’s arguments is based on critical misconceptions about this case. For 

instance, Plaintiff argues that this entire dispute is over form letters he sent to Defendants, such as 

the one attached to his Complaint. (See D.E. 1-1). This is false and is contradicted by Plaintiff’s 

own Complaint. Plaintiff is asking for a declaration that he has not tortiously interfered with 
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contracts between Defendants and their customers, the same thing over which Defendants are 

suing Plaintiff in Florida. Plaintiff’s letters are not what this case or the Florida state court cases 

are about. (D.E. 8-1, ¶¶ at 4-5, 18-19, 32-33).  

Defendants have sued Plaintiff for tortious interference in Florida, but not because of the 

form letters Plaintiff sent to Defendants. (See D.E. 1-1). The lawsuits are about Plaintiff instructing 

Defendants’ customers to stop making payments on their legal obligations to Defendants without 

any cause or justification. (D.E. 1-2; D.E. 8-1 at 4-5, 18-19, 32-33). Plaintiff misrepresents—or 

alternatively misunderstands—the nature of the Florida claims made against him. And as a result, 

Plaintiff’s Response misrepresents the relief Plaintiff seeks in this Court. (D.E. 1; D.E. 8-1 at 8, 

22, 36). Plaintiff portrays the form letters alone as the basis for Defendants’ tortious interference 

claims, and thus the subject of the declaration Plaintiff seeks, but that is not true. (D.E. 1-2; D.E. 

8-1 at 4-5, 18-19, 32-33).  

Contrary to what Plaintiff portrays in its Response, Plaintiff’s request for declaratory 

judgment does not seek to adjudicate his right to continue sending form letters to Defendants. And 

Defendants’ e-mail to Plaintiff made it crystal clear that Defendants were focused on Plaintiff’s 

conduct not his form letters: “You can expect that we will file tortious interference actions against 

you for all those accounts where Berkley has reason to believe you caused the owners to 

default.” (D.E. 1-2) (emphasis added).  In Plaintiff’s own words: “Plaintiff is entitled to a judgment 

declaring it did not tortiously interfere with individuals’ existing contracts…” (D.E. 1 at 5.) In 

spite of this, Plaintiff now depicts this lawsuit as a “declaratory judgment action [which] consists 

of one action on behalf of Plaintiff—sending a letter to Defendants.” (D.E. 16 at 16.) But, as 

pointless as that proposed exercise might seem to be, that is simply not what Plaintiff has pleaded. 
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II. The Court does not have personal jurisdiction over Defendants.  

The parties agree on the standard for exercise of personal jurisdiction over Defendants. In 

his Response, Plaintiff does not address—and thus does not dispute—the fact that the Court lacks 

general jurisdiction over Defendants.  And Plaintiff’s attempt to establish specific jurisdiction over 

Defendants is equally unavailing.   

“Specific contacts-based jurisdiction requires that ‘the defendant’s conduct and connection 

with the forum state are such that he should reasonably anticipate being haled into court there.’” 

The Outdoor Channel, Inc. v. Performance One Media, LLC, 826 F. Supp. 2d 1271, 1279 

(N.D.Okla.2011) (quoting World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297(1980)). 

In the words of the Tenth Circuit: 

In contrast to the single, overarching requirement of continuous and systematic 

contacts for general jurisdiction, the “minimum contacts” test for specific 

jurisdiction encompasses two distinct requirements: first, that the out-of-state 

defendant must have “purposefully directed” its activities at residents of the forum 

state, and second, that the plaintiff's injuries must “arise out of” defendant's forum-

related activities. 

 

Shrader v. Biddinger, 633 F.3d 1235, 1239 (10th Cir. 2011) (citing Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 472 (1985) (internal quotation omitted)).  Plaintiff’s Response makes no 

meaningful attempt to satisfy this standard.   

As explained in the Motion to Dismiss and uncontroverted by Plaintiff’s Response, 

Defendants’ conduct directed to Oklahoma—apparently a single email response to Plaintiff’s form 

letters—cannot be such that they should reasonably anticipate being haled into court there. See 

The Outdoor Channel, 826 F. Supp. 2d at 1279 (quoting World-Wide Volkswagen, 44 U.S. at 297). 

Plaintiff’s Complaint fails to include even a single allegation pertaining to personal jurisdiction 

(other than, of course, D.E. 1  ¶ 2) and so fails to describe any purposeful connection with 

Oklahoma at all, let alone one sufficient to support specific jurisdiction there. (D.E. 8-2 ¶ 5-7.) 
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The only place that Plaintiff describes any connection is the Response: “Defendants purposefully 

directed themselves to the jurisdiction of Oklahoma” by sending “a threat of suit to Plaintiff in 

Oklahoma.” (D.E. 16 at 4-5.) However, because it must be alleged in the Complaint, it does no 

good.    

Plaintiff relies extensively on the Tenth Circuit decision in Dudnikov v. Chalk & Vermilion 

Fine Arts, Inc., 514 F.3d 1063 (10th Cir. 2008). However, even if Plaintiff has properly alleged 

the basis for jurisdiction  in the Complaint, Dudnikov does not support Plaintiff’s argument that 

the email sent by Defendants’ counsel is sufficient to establish specific jurisdiction over 

Defendants. In Dudnikov, defendants were subject to specific jurisdiction in Colorado because 

their notice of claimed infringement to eBay in California had a profound impact felt in Colorado: 

cancelling the plaintiff’s auction in Colorado and automatically closing down the plaintiff’s 

business in in the state. Id. at 1069, 1082. On those particular facts, the Tenth Circuit found that 

the defendants had purposefully directed their conduct at Colorado. Id. at 1076.  

Here, Defendants’ counsel’s email was far less dramatic, having no quantifiable impact on 

Oklahoma. Defendants’ email did not prevent Plaintiff from representing his clients, did not shut 

down Plaintiff’s business, or prevent Plaintiff from continuing to offer legal services. (D.E. 1-2). 

It simply told him that doing something which he had not right to do—interfere with a valid 

contract—could have consequences.  

American Energy Partners, LP v. American Energy Corporation, No. CIV-13-927-L, 2014 

WL 12160768 (W. D. Okl. Jan. 9, 2014) is far more instructive. Defendants’ cease-and-desist letter 

sent to plaintiff, which did not unilaterally cause the suspension of plaintiff’s business activities in 

the state, did not support specific jurisdiction. The Court aptly observed that defendant’s letter to 

plaintiff “essentially did no more than give notice of defendant’s claimed legal rights.”  Id. at *3. 
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The same is true here. The email sent by Defendants’ counsel simply informed Plaintiff of 

Defendants’ legal rights to pursue a tortious interference claim against Plaintiff if it tortuously 

interfered with Defendants’ valid and enforceable contracts with their customers.  

Also distinguishing this case from Dudnikov is the fact that Defendants’ only contact with 

Oklahoma came in response to Plaintiff’s unilateral act: sending the form letters. The e-mail simply 

responded to Plaintiff’s form letter, an action at least implicitly invited by Plaintiff.  Doe v. Nat'l 

Med. Servs., 974 F.2d 143, 145 (10th Cir. 1992) (“The unilateral activity of those who claim some 

relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum 

State.”). Plaintiff could live in Tajikistan and Defendants’ solicited communication directed to 

Plaintiff there certainly would not establish personal jurisdiction there either. See Dudnikov, 514 

F.3d at 1074. Thus, Dudnikov is inapplicable to the facts in this case and unavailing. 

III. The Declaratory Relief Act mandates dismissal of this case.  

Plaintiff’s invocation of the Declaratory Judgment Act is predicated upon two false 

premises: Plaintiff’s false characterization of the Florida lawsuits and of the relief it seeks in this 

case. 

Under the Declaratory Judgment Act analysis, this Court must first consider whether 

Plaintiff’s requested declaration would settle the controversy. State Farm Fire & Cas. Co. v. 

Mhoon, 31 F.3d 979, 983 (10th Cir. 1994). Plaintiff’s Response completely confuses this analysis. 

In opposing the application of the Colorado River doctrine, Plaintiff tells the Court that the federal 

and state court actions are not parallel. If true, Plaintiff has undermined his declaratory judgment 

claim, as whatever declaration issues here cannot, according to Plaintiff, determine the Florida 

state court disputes. (D.E. 16 at 12.) Then, in a complete reversal, albeit in response to a different 

argument for dismissal, Plaintiff tells this Court that its declaratory ruling would indeed resolve 
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the Florida state court dispute. (See D.E. 16 at 16.) Plaintiff’s arguments here metamorphosize as 

needed, but remain disconnected from what Plaintiff alleges in the Complaint, which is what is 

dispositive.  

Reading Plaintiff’s analysis of the first factor alongside his analysis of the fourth factor—

“increased friction between state and federal court”—makes the inconsistency stark. (D.E. 16 at 

17); see also Mhoon, 31 F.3d at 983. Blandly dispensing with the issue of friction between the 

state and federal courts, Plaintiff says: “[t]his is not at issue for the issues, as indicated above, are 

not parallel issues.” [sic.] (D.E. 16 at 17.) Defendants actually agree that were Plaintiff really 

seeking a declaration that he can send form letters to Defendants, the issues in this case and in the 

Florida state court cases would indeed not be parallel. But that is nonsensical for at least two 

reasons. First, a declaration that Plaintiff can send form letters is factually and legally pointless. 

And second, that is not what Plaintiff seeks in his Complaint: “Plaintiff prays for judgment against 

Defendants, and each of them, jointly and severally, that Plaintiff did not tortiously interfere with 

individuals’ existing contracts....”) (D.E. 1 at 5.) And the form letters do not figure in the Florida 

State court cases; Plaintiff’s interference with Defendants’ contracts with its customers does: 

“Once Privett Law ensnares timeshare owners through false and/or misleading advertising, the 

owners are instructed to cease making payments…in an effort to gain leverage.” ( See, e.g. D.E. 

8-1 at 4 (a quote from a Florida state court complaint)). Plaintiff’s perfunctory analysis of the 

remaining factors underscores that there is nothing warranting invocation of the Declaratory Relief 

Act in this case.  

IV. The Anti-Injunction Act bars this case. 

Plaintiff’s Response barely touches upon this case’s most glaring defect—Plaintiff’s claim 

is barred by the Anti-Injunction Act, 28 U.S.C. § 2283 (the “AIA”). In fact, Plaintiff admits the 
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AIA on its face precludes this claim. (D.E. 16 at 18-19.) So Plaintiff must resort to one of the 

congressionally-provided exceptions. 

First, Plaintiff relies on a concurrence in the Supreme Court’s opinion in an antitrust case, 

Vendo Co. v. Lektro-Vend Corp., 433 U.S. 623 (1977) —indisputably not an Act of Congress—to 

justify his injunction claim. (D.E. 16 at 18.) Plaintiff’s reliance on this case is entirely misplaced. 

Plaintiff cherry-picks from Lektro-Vend the Justices’ scholarly debate over an interpretation of 

Section 16 of the Clayton Act. But whatever Lektro-Vend may say—and Plaintiff has gotten this 

very, very wrong—it is unhelpful for at least two reasons. First, Plaintiff does not make a Clayton 

Act claim. So this reference is as useful to the analysis as citing to an unleashed dog ordinance. 

Second, Lektro-Vend’s actual holding is completely the opposite of what Plaintiff needs:   

Section 16 of the Clayton Act, which does not by its very essence 

contemplate or envision any necessary interaction with state judicial 

proceedings, is clearly not such an [exception to the AIA authorized by 

Congress].  

 

Lektro-Vend., 433 U.S. at 641.  

Thus, Plaintiff’s only authority resisting the AIA bar expressly defeats its argument. And 

aside from the Clayton Act, Plaintiff points to no other enumerated exception to the AIA. Even so, 

and unsurprisingly, Plaintiff continues to advance his concocted false narrative regarding what the 

Florida state court cases are about and what it seeks in this case. What Plaintiff does not do is put 

forward any credible argument that the AIA does not bar this case.  

V. Conclusion 

The Court lacks personal jurisdiction over Defendants. Plaintiff has failed to legitimize its 

request for declaratory relief, which is, regardless, barred by the AIA. This case must be dismissed 

pursuant to Fed. R. Civ. P. 12(b)(2) & (6) with prejudice. 
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Respectfully submitted,  

 

      s/ Andrew C. Jayne      
      Andrew C. Jayne, OBA # 19493   
      BAUM GLASS JAYNE CARWILE & PETERS, PLLC 
      Mid-Continent Tower 
      401 S. Boston, Suite 2300 
      Tulsa, OK 74103 
      Telephone: (918) 938-7944 
      Facsimile: (918) 938-7966 
      ajayne@bgjclaw.com 

 
-and- 

 
s/ Richard W. Epstein (with permission)   
Richard W. Epstein, Florida Bar No. 229091 
Greenspoon Marder LLP 
200 E. Broward Blvd., Ste. 1800 
Fort Lauderdale, FL 33301 
Telephone: (954) 491-1120 
Facsimile: (954) 343-6958 
Richard.epstein@gmlaw.com 

 
ATTORNEYS FOR DEFENDANTS 
 

 

CERTIFICATE OF SERVICE 

 
 I hereby certify that on the 17th day of April, 2020, I electronically transmitted the previous 
document to the Clerk of the Court using the ECF System for filing and transmittal of Notice of 
Electronic Filing was then made to the following ECF registrants: 
 
 

Gregory G. Meier, Esq., OBA #6122 
Meier & Associates 
1524 S. Denver Ave. 
Tulsa, OK 74119 
918-584-1212; 918-584-1295 (f) 
gmeier@meierlaw.com 
 
ATTORNEYS FOR PLAINTIFF 

 

 
      
 
       s/ Andrew C. Jayne     
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