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Plaintiffs, Wyndham Vacation Ownership, Inc., et al. (“Wyndham”), pursuant to Rule 

12(f) of the Federal Rules of Civil Procedure, move to strike the First, Second, Fourth, Fifth, 

Sixth, Seventh, Tenth, Eleventh, Twelfth, and Thirteenth Affirmative Defenses (the 

“Improper Defenses”) asserted by Defendant Square One Development Group, Inc. (“Square 

One”) in its Answer, Defenses, and Affirmative Defenses to Plaintiffs’ Second Amended 

Complaint (Doc. 47) dated August 6, 2020 (the “Answer”). The Improper Defenses are 

insufficient for the reasons set forth below.  

MEMORANDUM OF LAW 

I. BACKGROUND 

On July 23, 2020, Wyndham filed its Second Amended Complaint, alleging that 

Square One’s false and misleading advertisements and business practices violated the 

Lanham Act and the Florida Deceptive and Unfair Trade Practices Act, as well as tortiously 

interfered with Wyndham’s contracts with its owners. (Doc. 41.) On August 6, 2020, Square 

One filed its Answer, asserting eighteen affirmative defenses. (Doc. 47.) Of these, the 

Improper Defenses are factually and legally infirm and should be stricken, for the reasons set 

forth below.  

II. LEGAL STANDARD 

Pursuant to Rule 12(f) of the Federal Rules of Civil Procedure (the “Federal Rules”), 

“[t]he court may strike from a pleading an insufficient defense or any redundant, immaterial, 

impertinent, or scandalous matter.”  Affirmative defenses “are subject to the general pleading 

requirements of Rule 8(a) and will be stricken if they fail to recite more than bare-bones 

conclusory allegations.”  Home Mgmt. Solutions, Inc. v. Prescient, Inc., No. 07-CV-20608, 
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2007 WL 2412834, at *1–2 (S.D. Fla. Aug. 21, 2007).  “An affirmative defense will only be 

stricken, however, if the defense is ‘insufficient as a matter of law.’”  Vance v. Westfalia 

Techs., Inc., No. 8:12-CV-1902-EAK-TGW, 2013 WL 3270414, at *2 (M.D. Fla. Jun. 26, 

2013).  “An affirmative defense is insufficient as a matter of law only if: (1) on the face of 

the pleadings, it is patently frivolous, or (2) it is clearly invalid as a matter of law.”  Adams v. 

JP Morgan Chase Bank, N.A., No. 3:11-cv-337-J-37MCR, 2011 WL 2938467, *1 (M.D. Fla. 

Jul. 21, 2011). 

II. ARGUMENT 

A. Denials of Plaintiffs’ Claims are Not Affirmative Defense  

The Court should strike defenses that only deny an element of Plaintiffs’ claims. In 

the alternative, the Court should consider such defenses as mere denials. Square One’s First, 

Second, Fourth, Fifth, Sixth, Tenth, Eleventh, and Thirteenth Affirmative Defenses (the 

“Denial Defenses”) fail to assert a proper defense, and instead simply deny an element of 

Plaintiffs’ claims. Accordingly, the Court should regard the Denial Defenses as denials or 

strike them from the pleadings.  See In re Rawson Food Serv., Inc., 846 F.2d 1343, 1349 

(11th Cir. 1988). 

The Court should regard an affirmative defense as a denial where that is all it does.  

See Pub. Risk Mgmt. of Fla. v. Munich Reinsurance Am., Inc., No. 8:18-CV-1449-MSS-AEP, 

2018 WL 8344647, at *3 (M.D. Fla. Nov. 2, 2018).  “A defense which points out a defect in 

the plaintiff's prima facie case is not an affirmative defense.”  In re Rawson, 846 F.2d at 

1349; see also Pub. Risk Mgmt. of Fla., 2018 WL 8344647, at *1 (same).   
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The Denial Defenses do no more than deny Plaintiffs’ affirmative claims. The First 

Defense states that Wyndham failed to “allege actual injury traceable to any act by Square 

One.”  (Doc. 47, p. 9.)  Similarly, the Second Defense, states that “Plaintiffs’ injuries do not 

flow directly from any deception attributable to the advertisement.”  (Id., 10.)  The Fourth 

Defense, titled “Lack of Proximate Causation”, states that Plaintiffs’ inability to “identify any 

‘unwitting Wyndham owners’ who were lured into hiring Defendant based upon allegedly 

false and misleading advertising” bars claims under the Lanham Act and the Florida 

Deceptive and Unfair Trade Practices Act (“FDUTPA”).  (Id., 10.)  The Fifth Defense argues 

that Plaintiffs’ claim tortious interference claims because “Wyndham has not alleged, and 

cannot prove, that Square One instructed, deceived, induced, persuaded, interfered, or 

otherwise caused any Wyndham Owner to breach his or her agreement with Wyndham.”  

(Id., 10.)  The Sixth Defense asserts that Wyndham’s claim for punitive damages fails 

because Wyndham “cannot prove[] conduct by Square One to justify punitive damages under 

its ‘tortious interference with contractual relations’ claim under Florida law.”  (Id.¸11.)  

Square One’s Tenth Defense asserts that Wyndham’s claims fail because they infringe on the 

First Amendment to the Constitution of the United States of America.  (Id., 12.)  The 

Eleventh Defense asserts that “[b]ecause the Defendant’s commentary is either literally true 

or merely its opinion(s), it is not actionable.”  (Id., 11.)   Finally, the Thirteenth Defense 

merely recites the elements Wyndham is required to prove in order to obtain preliminary 

injunctive relief (which Wyndham has not sought).  (Id., 14.) 

The First, Second, and Fourth Defenses deny the causation element of Plaintiffs’ 

claims. Specifically, they challenge Plaintiffs’ ability to show injury “as a result of the false 
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advertising.”  See Gibson, 2018 WL 888872 at *3.  The Second Amended Complaint states 

that “Square One willfully, deliberately, and egregiously made false or misleading statements 

of fact in their commercial advertisements and intended to mislead consumers”; (Doc. 41, ¶ 

54); and that “Wyndham has been and continues to be injured as a result of Defendant’s false 

and misleading statements.”  (Id., ¶ 61.)  These defenses do no more than deny those claims.   

Likewise, the Fifth and Sixth Defenses are merely denials that Wyndham will be able 

to prove the elements of its tortious interference clam, or the damages claimed in connection 

with the tortious interference claim.  (Doc. 41, 20-23.) 

The Tenth Defense is an assertion that Square One engaged in protected speech under 

the First Amendment.  (Doc. 47, 13.)  The Lanham Act “prohibits false advertising in 

connection with ‘commercial advertising or promotion.’”  Edward Lewis Tobinick, MD v. 

Novella, 848 F.3d 935, 950 (11th Cir. 2017) (internal quotation marks and brackets omitted).  

Because the Lanham Act applies only to false and misleading commercial speech, it does not 

reach speech that is constitutionally protected by the First Amendment.  Taubman Co. v. 

Webfeats, 319 F.3d 770, 774 (6th Cir. 2003) (“The Lanham Act is constitutional because it 

only regulates commercial speech, which is entitled to reduced protections under the First 

Amendment.”).  Assertion that the First Amendment bars Plaintiffs’ claim is an assertion that 

Plaintiffs cannot establish an element of their Lanham Act. Accordingly, this defense is no 

more than a denial of the claim. 

The Eleventh Defense merely denies that Square One made a false statement of fact.  

(Doc. 47, 14.)  Of course, for a false advertising claim, Wyndham must show that “the 

advertisements of the opposing party were false or misleading…”  Gibson, 2018 WL 888872, 
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at *3.  A claim of truthfulness or opinion is nor more than a denial of Plaintiffs’ ability to 

show false advertising.  (Id.) 

As noted above, the Thirteenth Defense contain no factual allegations, but merely 

states that Wyndham cannot state a claim for preliminary injunctive relief, which Wyndham 

does not seek.  See Friedenberg v. Sch. Bd. of Palm Beach Cty., 911 F.3d 1084, 1090 (11th 

Cir. 2018) (setting forth preliminary injunction elements).  Therefore, the defense does 

nothing more than state superfluous denial of a claim that Wyndham does not assert. 

These defenses simply “point[] out a defect in the plaintiff's prima facie case” and 

are, therefore, not affirmative defenses.  In re Rawson, 846 F.2d at 1349; see also Pub. Risk 

Mgmt. of Fla., 2018 WL 8344647, at *1 (same).  Accordingly, the Court should regard the 

Denial Defenses as denials or strike them from the pleadings. 

B. Square One Improperly Asserts the Equitable Defense of Unclean Hands 

The Seventh Affirmative Defense improperly asserts the equitable defense of unclean 

hands.  (Doc. 47, 11-12.)  A defendant may not offer an equitable defense in response to a 

legal claim and, even as to Wyndham’s request for equitable relief, unclean hands is 

inapplicable to this matter. 

Unclean hands—an equitable defense—does not reach the instant litigation. Initially, 

the defense applies only to equitable claims.  Regions Bank v. Old Jupiter, LLC, No. 10-

80188-CIV, 2010 WL 5148467, at *5 (S.D. Fla. Dec. 13, 2010), aff'd, 449 F. App'x 818 

(11th Cir. 2011).  “The equitable doctrine of ‘unclean hands’ applies when a party seeking 

equitable relief has committed an unconscionable act immediately related to the equity the 

party seeks in respect to the litigation.”  Id. (emphasis added).  The alleged misconduct by 
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the plaintiff must be “directly related to the claim against which it is asserted, and, even if 

directly related, the defendant must also show that it was personally injured by the plaintiff's 

wrongful conduct.”  Id.; see also Calloway v. Partners Nat. Health Plans, 986 F.2d 446, 

450–51 (11th Cir. 1993).  

Here, the unclean hands defense is inapplicable. First, Plaintiffs seek predominantly 

legal relief, which is immune from such a defense. The Second Amended Complaint seeks 

(a) damages; (b) injunctive relief; (c) disgorgement of profits; (d) a determination that this is 

an extraordinary case under the Lanham Act; (e) punitive damages; (f) attorney’s fees; (g) 

costs; and (h) any other relief that the Court deems appropriate.  (Doc. 41, at 18, 20, 23).  

Only the claim for injunctive relief falls within the ambit of this defense and the Court may 

not apply the defense to the remaining relief sought by the Plaintiffs.  See Calloway, 986 

F.2d at 450–51; Regions Bank, 2010 WL 5148467, at *5. 

Second, the unclean hands defense is also inapplicable to Plaintiffs’ claim for 

injunctive relief in any event as the alleged misconduct does not relate to claims against 

Square One. The Seventh Defense states that: 

Plaintiffs’ alleged injuries are the result of acts or omissions 
committed by them against their timeshare customers/owners, 
including but not limited to, their false, misleading, and fraudulent and 
marketing tactics; and their own deceptive and unfair trade practices; 
not making destination accommodations available; charging excessive 
fees not referenced in the contract; failing to provide promised 
ancillary services such as cleaning and housekeeping; and illegally 
denying their consumers the ability to cancel their contracts, thereby 
causing and contributing to their dubious reputation with their own 
timeshare owners and prospective customers, as well as any injuries 
they allege they have incurred. 
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(Doc. 47, 12) (emphasis added). Such allegations—which Plaintiffs explicitly deny—do not 

relate to whether Square One engaged in false advertising in breach of the Lanham Act, 

tortiously interfered with Plaintiffs. contracts, or violated FDUTPA.  (Doc. 41.)  

Accordingly, the alleged wrongdoing in the Fifth Defense is not “related to the claim against 

which it is asserted” and is legally inapplicable.  See Calloway, 986 F.2d at 451. 

Similarly, Square One does not allege that Plaintiffs harmed Square One.  (Doc. 47, 

11-12.)  Instead, Square One alleges that Plaintiffs harmed third party timeshare owners.  Id.  

While Wyndham denies such harm, even if such allegations were valid, Square One fails to 

show that “it was personally injured by [plaintiffs’] conduct.”  See Calloway, 986 F.2d at 

451. 

This Court has already held such a defense legally insufficient in two similar matters.  

In Orange Lake Country Club, Inc. et. al. v. Reed Hein & Associates, LLC, et al, Case No. 

6:17-cv-1542-ORL-31DCI, the defendants asserted an unclean hands defense. This Court 

struck the defense on the same grounds as argued here.  Order, pp. 3-4, Case No. 6:17-cv-

1542-Orl-31DCI, Doc. 284.  The Court was “concerned that allowing the Defendants to 

assert the affirmative defense of unclean hands may serve to confuse the issue and prejudice 

the Plaintiffs.”  Id. at p. 4.  The Court added that “whether Plaintiffs had unclean hands in 

dealing with their timeshare owners is not an issue as it pertains to Defendants’ affirmative 

defense of unclean hands.”  Id.  Similarly, in Wyndham Vacation Ownership, Inc. et al. v. 

Reed Hein & Associates, LLC, et al., Case No. 6:18-cv-2171-Orl-31DCI, this Court twice 

struck a similar unclean hands defense in reliance on the reasoning articulated in Orange 

Lake.  Doc. 156, p. 6; Doc. 157, pp. 5-6. 
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As it was for the defendants in those cases, Square One’s unclean hands defense is 

improper and the Court should strike the Seventh Affirmative Defense. 

C. The Twelfth Affirmative Defense Improperly Asserts the Florida Anti-
SLAPP Statute as a Defense to Plaintiffs’ Claims 

The Twelfth Affirmative Defense improperly asserts that Section 768.295, Florida 

Statutes (2017) (the “Florida Statute”) (Florida’s Anti-SLAPP statute), precludes this lawsuit. 

Square One asserts that the “Anti-SLAPP Statute prohibits lawsuits (like this one) that 

attempt to curb the right of persons to exercise their constitutional rights of free speech in 

connection with public issue.”  (Doc. 47, 14.)  First, reference to the Anti-SLAPP statute is 

not a proper affirmative defense. Second, application of the Florida Statute in this matter 

would improperly infringe upon the Court’s jurisdiction. Accordingly, the Court should 

strike Square One’s Twelfth Defense. 

1. Not an Affirmative Defense 

The Twelfth Defense does not assert an affirmative defense. In Wyndham v. Reed 

Hein, the Court concluded that it is improper to raise the Florida Statute as an affirmative 

defense, stating “an affirmative defense admits the essential facts of a claim and sets up other 

facts in justification or avoidance, while anti-SLAPP statutes target meritless claims.”  Case 

No. 6:18-cv-2171-Orl-31DCI, Doc. 156, pp. 4-5; see also 5 Charles Alan Wright & Arthur R. 

Miller, Federal Practice and Procedure § 1270 (3d ed. 2004) (“Rule 8(c) is a lineal 

descendent of the common law plea by way of ‘confession and avoidance,’ which permitted 

a defendant who was willing to admit that the plaintiff's declaration demonstrated a prima 

facie case to then go on and allege additional new material that would defeat the plaintiff's 

otherwise valid cause of action.”).  There, the Court noted a defendant properly raises the 
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Florida Statute through a separate motion and granted a motion to strike as the defendant did 

“not actually state an affirmative defense.”  Case No. 6:18-cv-2171-Orl-31DCI, Doc. 156, 

pp. 4-5.  Here, Square One likewise raises the Florida Statute in the wrong manner and the 

Court should strike the Twelfth Defense.  

2. Application of the Florida Statute Infringes Upon the 
Court’s Jurisdiction 

Second, the Court should strike1 the Twelfth Defense as it infringes upon this Court’s 

jurisdiction. Application of the Florida Statute to Plaintiffs’ federal statutory claim would 

violate the Supremacy Clause while application to the state law claims would subject 

Plaintiffs to a different and more onerous standard to avoid a pre-suit dismissal than would 

Rules 12 or 56 of the Federal Rules in violation of Supreme Court precedent. 

a. Federal Claims 

The Florida Statute is inapplicable to Plaintiffs’ federal statutory claim, which alleges 

false advertising in violation of the Lanham Act, 15 U.S.C. § 1125(a)(1). The Second 

Amended Complaint asserts that this Court has subject matter jurisdiction “over the claims 

sounding in the Lanham Act . . . pursuant to 28 U.S.C. §§ 1331 and 1338.”  (Doc. 41, ¶ 9.) 

While federal courts have not considered this issue in regard to the Florida Statute, 

courts in other jurisdictions uniformly find that similar state Anti-SLAPP statutes do not 

apply to federal claims.  See, e.g., In re Bah, 321 B.R. 41, 46 (B.A.P. 9th Cir. 2005) (“the 

anti-SLAPP statute may not be applied to matters involving federal questions, particularly 

                                                 
1 The Court may decide this motion exclusively on the grounds that the Twelfth Defense does not actually assert 
an affirmative defense as the Court did in Wyndham v. Reed Hein did; see Case No. 6:18-cv-2171-Orl-31DCI, 
Doc. 156, p. 4; but, additionally, this Court may find that this motion is due to be granted as even a procedurally 
proper assertion of the Florida Statute would be impermissible under these circumstances for the reasons 
discussed herein.  
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those involving federal questions of bankruptcy law”); NCDR LLC v. Mauze & Bagby, 

PLLC, No. CV L-12-36, 2012 WL 12871954, at *2 (S.D. Tex. Oct. 5, 2012), aff'd, 745 F.3d 

742 (5th Cir. 2014) (“[d]ue to the frustration the Texas [anti-SLAPP] statute might impose on 

either the Lanham Act or the Federal Rules, the [anti-SLAPP statute] cannot be applied to 

[plaintiff’s] federal claims”); S. Middlesex Opportunity Council, Inc. v. Town of 

Framingham, No. CIVA 07-12018-DPW, 2008 WL 4595369, at *9 (D. Mass. Sep. 30, 2008) 

(“[t]here is no support for applying the anti-SLAPP statute to federal claims”). 

State Anti-SLAPP statutes cannot operate with respect to federal claims such as those 

under the Lanham Act because they infringe upon the Supremacy Clause of the United States 

Constitution.  NCDR, 2012 WL 12871954, at *2.  In NCDR, the Court noted that “[s]tate 

laws cannot create obstacles to the accomplishment and execution of the full purposes and 

objectives of federal statutes and regulations” and that “[i]n the context of a federal cause of 

action, a state's Anti-SLAPP statute may create such an obstacle or interference that 

precludes a federal court from applying the state statute.”  Id.  In that case, as here, the 

plaintiff asserted claims under the Lanham Act.2  Id.  The court noted, “[i]f the Court 

permitted the application of the [state anti-SLAPP statute] to these claims, such would create 

an obstacle to the federal rights provided by the Lanham Act and interfere with the execution 

of the Federal Rules of Civil Procedure.”  Id. 

Accordingly, Square One’s Twelfth Defense is improper and should be stricken as a 

defense to Plaintiffs’ Lanham Act claim.  See In re Bah, 321 B.R. at 46; NCDR, 2012 WL 

12871954, at *2; Town of Framingham, 2008 WL 4595369, at *9. 

                                                 
2 In NCDR, the plaintiff asserted claims under the Lanham Act for false advertising, trademark infringement, 
and cyber-piracy.  2012 WL 12871954 at *1. 
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b. State Law Claims 

Square One’s assertion of the Florida Statute in response to Plaintiffs’ state law 

claims is also improper. Subjecting supplemental state law claims to the Florida Statute 

would impermissibly hold Plaintiffs to a different and more onerous standard to avoid a pre-

suit dismissal than would Rules 12 or 56 of the Federal Rules. 

While little precedent addresses whether the Florida Statute applies to state claims 

brought in federal court, the Eleventh Circuit, along with other federal courts, has rejected 

the application of similar state statutes to state claims in federal court.  See, e.g., Carbone v. 

Cable News Network, Inc., 910 F.3d 1345, 1357 (11th Cir. 2018) (declining application of 

Georgia’s Anti-SLAPP statute, which requires plaintiff to show a probability of prevailing on 

its claim); Los Lobos Renewable Power, LLC v. Americulture, Inc., 885 F.3d 659, 673 (10th 

Cir.), cert. denied sub nom. AmeriCulture, Inc. v. Los Lobos Renewable Power, LLC, 139 S. 

Ct. 591 (2018) (finding that New Mexico’s Anti-SLAPP statute merely created a vehicle for 

early adjudication of the claims); Abbas v. Foreign Policy Grp., LLC, 783 F.3d 1328, 1334 

(D.C. Cir. 2015) (finding District of Columbia’s Anti-SLAPP statute inapplicable in federal 

court as it requires plaintiff to show that its claim is likely to succeed on the merits); Royalty 

Network, Inc. v. Harris, 756 F.3d 1351, 1362 (11th Cir. 2014) (also Georgia); Intercon 

Solutions, Inc. v. Basel Action Network, 969 F. Supp. 2d 1026, 1042 (N.D. Ill. 2013), aff'd, 

791 F.3d 729 (7th Cir. 2015) (rejecting application of Washington’s prior Anti-SLAPP 

statute in federal court as it required plaintiff to show a probability of prevailing on its 

claim); 3M Co. v. Boulter, 842 F. Supp. 2d 85, 102 (D.D.C. 2012) (also District of 

Columbia); Town of Framingham, 2008 WL 4595369, at *10 (holding Massachusetts Anti-

Case 6:20-cv-00643-RBD-EJK   Document 52   Filed 08/31/20   Page 12 of 27 PageID 963



 12 
 

SLAPP statute that imposes a more stringent burden on the non-moving party to avoid pre-

trial dismissal not applicable in federal court). 

While these courts look towards the “murky water” of Erie Railroad Co. v. Tompkins, 

304 U.S. 64 (1938), to consider the interaction between federal and state law, most of them 

reach a resolution before actually engaging in that opaque analysis.  Id.  Instead of jumping 

into an Erie analysis, these courts rely on the framework3 set forth in Shady Grove 

Orthopedic Associates., P.A. v. Allstate Insurance Co., 559 U.S. 393, 398 (2010). Under 

Shady Grove, courts should consider whether (a) a federal rule answers the question 

presented by the Anti-SLAPP statute at issue, and, if so, (b) whether that federal rule is valid 

under the Rules Enabling Act, 28 U.S.C. § 2072.  See, e.g., Carbone, 910 F.3d at 1349; 

Harris, 756 F.3d at 1358; Intercon, 969 F. Supp. 2d at 1042; Boulter, 842 F. Supp. 2d at 94.  

Only if “no Federal Rule answers the questions in dispute” does the court “undertake an 

‘unguided Erie’ inquiry to decide whether to apply the state statute or federal common law.”  

Carbone, 910 F.3d at 1349 (quoting Hanna v. Plumer, 380 U.S. 460, 471 (1965)).  Here, the 

Shady Grove analysis demonstrates that Square One may not assert the Florida Statute as a 

defense to Plaintiffs’ state law claims in this action. 

(i) The Florida Statute Conflicts with Federal Rule 56 

The Florida Statute provides a defendant with a vehicle for an early resolution of a 

claim that is “without merit” and brought “primarily because [the defendant] has exercised 

                                                 
3 Shady Grove requires a court to “first determine whether [the federal rule]…answers the question in 
dispute…If it does, it governs—[the state law]…notwithstanding—unless it exceeds statutory authorization or 
Congress's rulemaking power…We do not wade into Erie's murky waters unless the federal rule is inapplicable 
or invalid.” 559 U.S. at 398.  Only where an existing federal rule does not answer the question should courts 
“apply Erie and its progeny to determine whether failure to apply the state law would lead to different outcomes 
in state and federal court and result in inequitable administration of the laws or forum shopping.”  Harris, 756 
F.3d at 1358. 
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the constitutional right of free speech in connection with a public issue, or right to peacefully 

assemble, to instruct representatives of government, or to petition for redress of grievances. . 

. .”  Fla. Stat. § 768.295(3).  Thus, the question presented by the Florida Statute is when and 

how such lawsuits may be dismissed—the same question posed by Rules 12 and 56.  The 

answer provided by the Florida Statute conflicts with the answer provided by those rules. 

First, the Florida Statute is inconsistent with Rule 56 of the Federal Rules. Rule 56, 

along with Rule 8 and Rule 12, provide the exclusive means for pre-trial dismissal of a 

plaintiff’s claims.  See Carbone, 910 F.3d at 1351 (Rules 8, 12, and 56, “[t]aken 

together…provide a comprehensive framework governing pretrial dismissal and judgment”); 

Abbas, 783 F.3d at 1333–34 (“Federal Rules of Civil Procedure 12 and 56 answer the same 

question about the circumstances under which a court must dismiss a case before trial.” 

(citation and internal quotation marks omitted)).  The first prong of Shady Grove examines 

whether the Florida Statute “conflicts with…Rule 56 by restricting a plaintiff’s procedural 

right to maintain an action established by the federal rules.”  Intercon, 969 F. Supp. 2d at 

1048 (citation and internal quotation marks omitted).  The conclusion is that it does––the 

Florida Statute imposes a greater burden on the Plaintiffs than what Rule 56 otherwise 

requires. 

Under Rule 56, “[t]he court shall grant summary judgment if the movant shows that 

there is no genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law.”  Fed. R. Civ. P. 56(a).  In defense of a Rule 56 motion for summary 

judgment, a plaintiff can cite to “depositions, documents, electronically stored information, 

affidavits or declarations, stipulations (including those made for purposes of the motion 
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only), admissions, interrogatory answers, or other materials…”  Fed. R. Civ. P. 56(c)(1)(A).  

Rule 56 and others “governing pretrial dismissal, qualifies the background entitlement to a 

trial affirmed by Federal Rules 38 and 39.”  Carbone, 910 F.3d at 1353.  The Eleventh 

Circuit has ruled that “if a plaintiff satisfies the requirements of Rule 56 and avoids summary 

judgement, he is entitled to trial on the merits unless the court is required to grant the motion 

for summary judgment or dismiss the action on some other ground supported by the Federal 

Rules or some provision of federal law.”  Id.  In other words, “a plaintiff has a right to 

proceed to trial if he proves the existence of a genuine dispute of material fact.”  Id. 

The Florida Statute imposes a higher burden on the Plaintiff to proceed to trial. The 

statute allows a defendant to bar a lawsuit if the courts determine that the lawsuit was filed 

“without merit” and “primarily because [the defendant]…has exercised the constitutional 

right of free speech in connection with a public issue, or right to peacefully assemble, to 

instruct representatives of government, or to petition for redress of grievances before the 

various governmental entities of this state…”  Fla. Stat. § 768.295(3).  The Florida Statute 

permits a movant to “file a motion for summary judgment, together with supplemental 

affidavits, seeking a determination that the claimant's or governmental entity's lawsuit has 

been brought in violation of this section.”  Id. § 4.  A plaintiff may thereafter “file a response 

and any supplemental affidavits.”  Id.  Thus, unlike Rule 56, in order to continue to prosecute 

a lawsuit in the face of the Florida Statute, the Court is required to make a determination of 

the merits of plaintiff’s claims.  Id. §§ 3-4.  The Court must also make a finding as to the 

primary motivation behind the lawsuit (“primarily brought because of . . .”).  Id.  These 

inquiries are wholly different from those of Rule 56, which mandates that courts review 
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whether or not there are questions of material fact in dispute, and actually precludes them 

from making merits determinations that necessarily involve a weighing of evidence and 

credibility.  See, e.g., Moore v. GEICO Gen. Ins. Co., 633 F. App'x 924, 927 (11th Cir. 2016) 

(“It is not the court's role to weigh conflicting evidence or to make credibility determinations; 

the non-movant's evidence is to be accepted for purposes of summary judgment.” (citation 

and internal quotation marks omitted)); Molina v. 0115576 Jiffy Lube Int'l, Inc., 345 F. App'x 

412, 414 (11th Cir. 2009) (“It is well established at the summary judgment stage the judge's 

function is not himself to weigh the evidence and determine the truth of the matter but to 

determine whether there is a genuine issue for trial.” (citation and internal quotation marks 

omitted)).  Yet that is exactly what the Florida Statute requires. The Florida Statute even sets 

forth a different body of evidence on which courts must base their conclusions: it permits 

only affidavits in support, whereas Rule 56 permits affidavits along with numerous other 

pieces of the record.  Fla. Stat. § 768.295(4).  Accordingly, to survive a motion under the 

Florida Statute and reach trial, a plaintiff must clear a higher bar4 with less evidence than 

would normally be the case under Rule 56.  See id. 

Courts have refused to apply other state Anti-SLAPP statutes in federal court that 

require a court to pass on the merits of plaintiff’s claims. Such statutes, like Florida’s, exceed 

the burden imposed on plaintiffs by Rule 56. In Carbone, the Eleventh Circuit rejected the 

Georgia Anti-SLAPP statute as a defense because it required “the plaintiff to allege and 

prove a probability of success on the merits.”  910 F.3d at 1351.  The court reasoned that the 

                                                 
4 In consideration of the Florida Statute in comparison to Florida state law, one court has noted the Florida 
Statute imposes a “heightened burden” compared to the normal motion to dismiss standard under Florida Rule 
of Civil Procedure 1.140.  Lam v. Univision Communications, Inc., No. 2019-016891-CA-01, 2019 WL 
6830882, at *2 (Fla.Cir.Ct. Nov. 02, 2019). 
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statute “would nullify” plaintiff’s entitlement to proceed to trial upon satisfying Rule 56.  Id. 

at 1353. 

The weight of authority demonstrates that the Eleventh Circuit is not alone in this 

view. A pair of decisions that addressed the District of Columbia Anti-SLAPP statute found 

that the heightened standard based on the merits of plaintiff’s claim was inconsistent with the 

Federal Rules.  Abbas, 783 F.3d at 1334; Boulter, 842 F. Supp. 2d at 102.  The trial court in 

Boulter stated that the statute “allows a defendant…to deal a deathly blow to a plaintiff’s 

claim on the merits based either on the pleadings or matters outside the pleadings” and that 

the statute therefore “alter[ed] the procedure otherwise set forth in Rules 12 and 56 for 

determining a challenge to the merits of a plaintiff’s claim and by setting a higher standard 

upon the plaintiff to avoid dismissal.”  842 F. Supp. 2d at 102 (emphasis added).  Similarly, 

in Abbas, then-Circuit Judge Kavanaugh stated that “the Federal Rules do not require a 

plaintiff to show likelihood of success on the merits in order to avoid pre-trial dismissal.  

Under Shady Grove, therefore, we may not apply the D.C. Anti-Slapp Act’s special motion to 

dismiss provision.”  783 F.3d at 1334.  Likewise, in Intercon, Washington State’s Anti-

SLAPP statute required the court to determine whether plaintiff’s “claims are likely to 

succeed on the merits.”  969 F. Supp. 2d at 1047.  The court noted5 the statute “impos[ed] a 

heightened standard of proof upon the plaintiff to avoid dismissal.”  Id.  Such burdens—

inconsistent with the Federal Rules and similar to the burden established by the Florida 
                                                 
5 The Intercon decision was rendered by the U.S. District Court for the Northern District of Illinois, which 
considered Washington State’s Anti-SLAPP statute pursuant to the Illinois choice-of-law rules.  969 F. Supp. 2d 
at 1035.  Subsequent to the district court’s ruling and before the matter reached the Seventh Circuit, the 
Washington Supreme Court held that the statute violated the state’s constitution. Accordingly, the Seventh 
Circuit stated that it would “arrive at the same outcome as the district court” but that “[t]his circuit’s resolution 
of questions about how the procedural aspects of other states’ anti-SLAPP states work in federal court will have 
to await some other case.”  Intercon Solutions, Inc. v. Basel Action Network, 791 F.3d 729, 732 (2015). 
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Statute—may not be placed upon state claims in federal court.  Abbas, 783 F.3d at 1334; 

Intercon, 969 F. Supp. 2d at 1047; Boulter, 842 F. Supp. 2d at 102. 

(ii) Rule 56 is Valid under the Rules Enabling Act 

Rule 56 is valid under the Rules Enabling Act, which is the second prong of the 

Shady Grove analysis. Upon finding that the Florida Statute conflicts with the provisions of 

Rule 56, the Court must refrain from applying the Florida Statute unless Rule 56 is invalid 

under the Rules Enabling Act.  See Shady Grove, 559 U.S. at 398.  Rule 56 is not invalid. 

The Rules Enabling Act grants the Supreme Court “the power to prescribe general 

rules of practice and procedure and rules of evidence for cases in the United States district 

courts (including proceedings before magistrate judges thereof) and courts of appeals.”  28 

U.S.C. § 2072(a).  A federal rule “shall not abridge, enlarge or modify any substantive right.”  

Id. § 2072(b).  In Shady Grove, the Supreme Court stated that a federal court must apply the 

relevant Federal Rule “unless it exceeds statutory authorization or Congress’s rulemaking 

power.”  559 U.S. at 398.  Pursuant to Shady Grove, “[w]hat matters is what the rule itself 

regulates: If it governs only the manner and the means by which the litigants’ rights are 

enforced, it is valid; if it alters the rules of decision by which the court will adjudicate those 

rights, it is not.”  Id. (citation and internal quotation marks omitted).  In reflection, the Court 

noted that “[a]pplying that test, we have rejected every statutory challenge to a Federal Rule 

that has come before us.”  Id. at 407.   

Rule 56, and the related Rule 12, offend neither the Rules Enabling Act nor the 

Constitution. The Eleventh Circuit stated in Carbone that “[w]e have little difficulty 

concluding that Rules 8, 12, and 56 comply with the Rules Enabling Act and the 
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Constitution.”  910 F.3d at 1357.  “Those rules are valid, under the Rules Enabling Act[,]” 

the Court stated, “because they define the procedures for determining whether a claim is 

alleged in a sufficient manner in a complaint and whether there is a genuine dispute of 

material fact sufficient to warrant a trial.”  Id.  The court in Boulter stated that “[g]iven the 

procedural characteristics of Rule 12(d) and Rule 56, they fall squarely within the proper 

scope of the Rules Enabling Act.”  842 F. Supp. 2d at 110.  Abbas concurred, stating that 

“Rules 12 and 56 are valid under the Rules Enabling Act.”  783 F.3d 1328. 

Given that Rule 56 is valid under the Rules Enabling Act and the Florida Statue 

imposes a burden more onerous than Rule 56, the Florida Statute may not be applied to bar 

the state law claims asserted in this action.  See Carbone, 910 F.3d at 1351, 1357; Abbas, 783 

F.3d at 1328, 1334; Intercon, 969 F. Supp. 2d at 1047, 1051; Boulter, 842 F. Supp. 2d at 102, 

110. 

(iii) The Florida Statute is also Inapplicable Under Erie 
Analysis 

As set forth above, the Court may reject application of the Florida Statute without 

engaging in any Erie analysis. If the Court, however, concludes that judgment as to the 

merits of Plaintiffs’ claims under the Florida Statute would be consistent with Rule 56 and 

thereby elects to wade into Erie’s waters, it should still refuse to apply the Florida Statute. 

The Florida Statute does not constitute a substantive rule of law; rather it is only a procedural 

vehicle to address the merits of Plaintiffs’ claims. 

Stated generally, “[u]nder the Erie doctrine, federal courts sitting in diversity apply 

state substantive law and federal procedural law.”  Gasperini v. Ctr. for Humanities, Inc., 518 

U.S. 415, 427 (1996).  While the Erie doctrine was initially created in regard to matters in 
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federal court on diversity grounds, “federal courts have generally acknowledged the 

principles established in Erie as applying to claims in federal court based on pendent and 

ancillary jurisdiction.”  Vacation Break U.S.A., Inc. v. Mktg. Response Grp. & Laser Co., 189 

F.R.D. 474, 478 (M.D. Fla. 1999).  Thus, the task under Erie is to determine whether the 

Florida Statute is procedural or substantive in nature.  See Gasperini, 518 U.S. at 427; 

Vacation Break, 189 F.R.D. at 478. 

In Los Lobos, the Tenth Circuit held that the New Mexico Anti-SLAPP statute did not 

apply to state claims in federal court under diversity jurisdiction based on an Erie analysis.6  

885 F.3d at 673.  While the Court noted that distinguishing procedural and substantive law 

under Erie can be a “challenging endeavor,” rejecting the Anti-SLAPP statute at issue was 

not a close call. As the court stated, “assuming one is able to read, drawing the line between 

procedure and substance in this case is hardly a ‘challenging endeavor’” as the law at issue is 

“nothing more than a procedural mechanism designed to expedite the disposal of frivolous 

lawsuits aimed at threatening free speech rights.”  Id. at 668-69 (emphasis in original).  The 

Anti-SLAPP statute “sets forth no rule(s) of substantive dispositive law. Rather, it tells the 

trial court to hurry up and decide dispositive pretrial motions in lawsuits that a movant claims 

fit the description of ‘baseless’ provided in § 38-2-92, i.e, frivolous lawsuits—and that’s it.”  

Id. at 669.  The New Mexico statute, the Court found, was no more than “a procedural 

mechanism for vindicating existing rights.”  Id. at 673. 

                                                 
6 The Los Lobos decision does not discuss why the court chose to forgo the Shady Grove analysis prior to 
jumping into the Erie analysis. Instead, it only stated in a footnote that “whether the New Mexico anti-SLAPP 
statute can logically operate alongside the Federal Rules of Civil Procedure without conflict is very much 
debatable. Rules 11 (sanctions), 12(b) (motions to dismiss), 12(c) (motions for judgment on the pleadings), 
16(a) (expedited proceedings), and 56 (motions for summary judgment) seem to cover all the bases, leaving 
little room for [the New Mexico Anti-SLAPP statute]…to operate in federal court.”  885 F.3d at 673, n.8. 
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Here, the Florida Statute provides a vehicle for accelerated judgment on the merits—

but is silent as to what the merits may be. The Florida Statute, like the New Mexico statute, 

states that “[i]t is the intent of the Legislature that such lawsuits be expeditiously disposed of 

by the courts.”  Fla. Stat. § 768.295(1).  It adds that “[a] person or entity sued by a 

governmental entity or another person in violation of this section has a right to an expeditious 

resolution of a claim that the suit is in violation of this section.”  Fla. Stat. § 768.295 (4).  If 

not clear enough that time is of the essence, the Florida Statute continues that “[a]s soon as 

practicable, the court shall set a hearing on the motion, which shall be held at the earliest 

possible time after the filing of the claimant's or governmental entity's response.”  Id. 

(emphasis added).  Together, this language makes clear that, like the New Mexico statute, the 

Florida Statute is simply a vehicle through which an aggrieved defendant can obtain early 

judgment on a plaintiff’s claims.  See id. §§ 1, 4.  In other words, “it tells the trial court to 

hurry up and decide dispositive pretrial motions…”  See Los Lobos, 885 F.3d at 669. 

The Florida Statute does not establish the substantive law that would determine 

whether the defendant is subject to liability such that the case is meritorious.  See Fla. Stat. § 

768.295.  Like the New Mexico statute, the articulated purpose of the Florida Statute is to 

protect litigants from meritless lawsuits brought because of a defendant’s participation in 

certain constitutionally-protected activities. To accomplish this goal, the Florida Statute is 

primarily concerned with timing; that is, giving a defendant the opportunity to obtain an early 

resolution, see id., and the time that a plaintiff is required to present the substance of its case.  

See supra, Part III.D.2.b.i..  As stated above, it is this difference in timing (when a plaintiff is 

required to prove the merits of its case) that makes the Florida Statute more onerous than 
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Rule 56.  See id.  The statute’s focus on timing also demonstrates why, under Erie, it is a 

procedural vehicle that should not be employed in federal court, rather than a substantive law 

that should be.  See Los Lobos, 885 F.3d at 669.  Thus, even if the Court is inclined to take on 

the task of viewing the Florida Statute through Erie’s lens, the conclusion remains that it 

does not apply to Plaintiffs’ state law claims. 

(iv) Contrary Case Law is Inapplicable 

That certain courts have applied Anti-SLAPP statutes of other states to state claims in 

federal courts is not persuasive. These decisions are easily distinguishable and/or contrary to 

the Eleventh Circuit’s approach in Carbone. 

In United States ex. rel. Newsham v. Lockheed Missiles & Space Co., 190 F.3d 963 

(9th Cir. 1999), the Ninth Circuit applied certain provisions of the California Anti-SLAPP 

statute in federal court.  190 F.3d at 973.  This decision, however, preceded Shady Grove, 

and the Ninth Circuit has subsequently narrowed the scope of its ruling to bring its case law 

closer in line to other jurisdictions. After Lockheed, the Ninth Circuit held that discovery and 

timing provisions of the California statute conflicted with Rule 56 and thus did not apply in 

federal court.  Sarver v. Chartier, 813 F.3d 891, 900 (9th Cir. 2016); Metabolife Int’l, Inc. v. 

Wornick, 264 F.3d 832 (9th Cir. 2001).  Other courts have commented that the post-Lockheed 

decisions suggest that “the ultimate view of the Ninth Circuit is that the California Anti-

SLAPP Statute can only be applied as long as it is consistent with the standards of Rules 12 

and 56.”  Intercon, 969 F. Supp. 2d at 1049-50 (citation and internal quotation marks 

omitted). 
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Indeed, the Ninth Circuit itself observed that it “could not properly allow” the “state 

anti-SLAPP rules to usurp the federal rules.”  Planned Parenthood Fed’n of America, Inc. v. 

Ctr. for Med. Progress, 890 F.3d 828, 834 (9th Cir. 2018).  It stated that it would “review 

anti-SLAPP motions to strike under different standards depending on the motion’s basis[,]”  

id. at 833, which allows the court to conform the motions to either Rule 12 or Rule 56.  Id. at 

834.  The court concluded that, “if there is a contest between a state procedural rule and the 

federal rules, the federal rules will prevail.”  Id.  Thus, the position of the Ninth Circuit 

(refined since Lockheed) is consistent with the analysis described above and adopted by the 

Eleventh Circuit.  See Carbone, 910 F.3d at 1351; Harris, 756 F.3d at 1362. 

Moreover, the Eleventh Circuit explicitly declined to follow Lockheed.  Carbone, 910 

F.3d at 1355-56.  The Eleventh Circuit noted that Lockheed was based on a “misreading” of 

Supreme Court precedent and “the premise that the anti-SLAPP statute ‘is crafted to serve an 

interest not directly addressed by the Federal Rules: the protection of the constitutional rights 

of freedom of speech and petition for redress of grievances.’”  Id. at 1356 (quoting Lockheed, 

190 F.3d at 973).  The latter argument, the Eleventh Circuit stated, “fails to appreciate that a 

special purpose distinct from that of the relevant Federal Rules is insufficient to eliminate 

conflict between the Federal Rules and a state statute.”  Id.  As the Eleventh Circuit declined 

to follow an expansive and unrefined reading of Lockheed, so too should this Court.  See id. 

Godin v. Schencks, 629 F.3d 79 (1st Cir. 2010), is no more persuasive. In Godin, the 

court misapplied Shady Grove to find that the Maine Anti-SLAPP statute was “so intertwined 

with a state right or remedy that it functions to define the scope of the state-created right, it 

cannot be displaced by Rule 12(b)(6) or Rule 56.”  Godin, 629 F.3d 89.  The court, however, 
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based its holding on a concurrence in Shady Grove, not the holding of the Court.  See Shady 

Grove, 559 U.S. at 423 (Stevens, J., concurring).  Not only did other members of the 

Supreme Court decline to follow Justice Stevens, id. at 410-15 (Part II-C), but in relying on 

the concurrence, Godin ignored the actual ruling from Shady Grove, which directs courts not 

to engage in the “murky” Erie analysis once it has found that a valid Federal Rule addresses 

the dispute.  Shady Grove, 559 U.S. at 398.  Thus, this Court may not simultaneously follow 

the lead of Godin and remain within the bounds established by the Supreme Court in Shady 

Grove.  See id.  Moreover, as with Lockheed, the Eleventh Circuit stated that it was “not 

persuaded by the reasoning of [Godin].”  Carbone, 910 F.3d at 1356. 

The remaining cases worth mentioning are a pair of district court cases with limited 

reference to application of the Florida Statute in federal court. Neither, however, addresses 

the matter in any length or considers the binding precedents set forth above. 

First, Davis v. McKenzie, bypassed the Shady Grove framework without comment.  

No. 16-62499-CIV-COHN/SELTZER, 2017 WL 8809359 (S.D.Fla. Nov. 3, 2017).  The 

court skipped directly to an Erie analysis, stating that “[t]he propriety of applying the anti-

SLAPP statute in this action depends, in turn, on whether the provision is deemed substantive 

or procedural.”  Id. at *3.  This shortcut is, as explained, incorrect as it misses the initial 

analysis that the Court must complete under Shady Grove prior to engaging in an Erie 

analysis.  See supra, Part III.D.2.b.  Despite this, the decision then does not even apply Erie.  

Davis, 2017 WL 8809359, at *3 (stating the procedural/substantive decision “need not be 

reached here”).  Instead, Davis eschewed both Shady Grove and Erie for a mistaken 
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conception of the Florida Statute, gleaned from Godin and Lockheed, that the Eleventh 

Circuit has since rejected in Carbone.  See Davis, 2017 WL 8809359, at *4. 

It seems—although it is not apparent—that the court declined to follow Erie because, 

based on Godin and Lockheed, it believed that the Florida Statute was a “supplement” to the 

Federal Rules, rather than a substitute, thus making Erie irrelevant.  Id.  This is similar to an 

argument raised and rejected in Carbone. There, the defendant argued that Rules 12 and 56 

“establish only minimum requirements that claimants must satisfy at the pleading and pretrial 

stages that [a State Anti-SLAPP statute] may supplement without contradiction.”  910 F.3d at 

1351 (emphasis added).  The Eleventh Circuit rejected this argument because the Federal 

Rules in question provide plaintiffs the right to proceed to trial upon satisfaction of those 

rules and nothing more.  See supra, Part III.D.2.b.i.  Ultimately, Davis chose not to “draw on 

the supplemental remedies of the Florida anti-SLAPP statute as Federal Rules of Civil 

Procedure—Rules 12 and Rule 56—provide an adequate framework for expeditiously 

resolving the issues raised in [plaintiff’s] complaint.”  2017 WL 8809359 at *4 (emphasis 

added).  Thus, even though the Court appears to reach the correct result7 it does so despite a 

flawed understanding of law.  The Court should refrain from following any portion of Davis. 

Finally, in Parekh v. CBS Corp., the Court stated in conclusory fashion without 

explanation, and with only a single cite to Davis, that “Florida’s anti-SLAPP statute is a 

‘supplement,’ not a substitute for the federal rules.”  No. 6:18-cv-466-Orl-40TBS, 2019 WL 

2744552, at *2 (M.D. Fla Jul. 1, 2019).  Parekh holds no precedential value given that it 

                                                 
7 That the Court finds an answer under the Federal Rules seems to make the point that the Florida Statute should 
not apply because the Federal Rules are on-point.  See supra, Part III.D.2.b.  Davis, however, fails to make this 
connection.  2017 WL 8809359, at *3-4. 
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relies solely upon Davis’ mistaken assertion that a state Anti-SLAPP statute may 

“supplement” the Federal Rules.  See Carbone, 910 F.3d at 1351.  Additionally, the Court 

also stated that the pro se plaintiff “failed to demonstrate that his challenge to the 

applicability of Florida’s anti-SLAPP statute is likely to result in the appeals court 

overturning the dismissal order.”  Id.  “So,” the Court concludes, “Plaintiff has failed to show 

the likelihood of his successful challenge to the merits of the district court’s order.”  Id.  

While plaintiff in that matter raised issues discussed herein, it never made an explicit 

showing how the burden imposed by the Florida Statute exceeds the Federal Rules.  Pl.’s 

Mot. to Stay the Ct.’s April 22, 2019 J. Pending Appeal, pp. 6-7, Jun. 7, 2019, Case No. 6:18-

cv-466-Orl-40TBS, Doc. 133.  Parekh, therefore, addresses only the circumstances of that 

case––where a pro se plaintiff failed to provide sufficient support for his claim that the 

Florida Statute should not apply.  See 2019 WL 2744552, at *2.  The decision’s narrow 

scope; the absence of any discussion as to Carbone, Shady Grove, or other appellate 

decisions; and its reliance on Davis leaves Parekh with no value to the instant case.  See id. 

Accordingly, the Court should strike Square One’s Twelfth Defense. 

WHERFORE, Plaintiffs request that the Court strike Square One’s First, Second, 

Fourth, Fifth, Sixth, Seventh, Tenth, Eleventh, and Thirteenth Affirmative Defenses from its 

Answer, Defenses, and Affirmative Defenses to Plaintiffs’ Second Amended Complaint (Doc. 

47) dated August 6, 2020 and grant such other relief as it deems just and proper. 

LOCAL RULE 3.01(g) CERTIFICATION 

On August 28, 2020, counsel for the parties conferred on the issues raised by this 

Motion, and Defendant opposes the relief requested herein.   
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Respectfully submitted, 
/s/ Alfred J. Bennington, Jr.  
ALFRED J. BENNINGTON, JR., ESQ. 
Florida Bar No. 0404985 
bbennington@shutts.com  
GLENNYS ORTEGA RUBIN, ESQ. 
Florida Bar No. 556361 
grubin@shutts.com  
CHRISTIAN M. LEGER, ESQ. 
Florida Bar No. 100562 
cleger@shutts.com  
SHUTTS & BOWEN LLP 
300 South Orange Avenue, Suite 1600 
Orlando, Florida 32801 
Telephone: (407) 835-6755 
Facsimile:  (407) 849-7255 
 
Attorneys for Plaintiffs  

 
Dated: August 31, 2020.  
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