
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
CLUB EXPLORIA, LLC and CLUB 
EXPLORIA MANAGEMENT, LLC,  
 
 Plaintiffs, 
 
v. Case No: 6:18-cv-576-JA-DCI 
 
AARONSON, AUSTIN, P.A. and 
AUSTIN N. AARONSON, 
 
 Defendants. 
  

REPORT AND RECOMMENDATION 

This cause comes before the undersigned for consideration without oral argument on the 

following motion: 

MOTION: Motion for Attorney Fees (Doc. 194) 

FILED: April 29, 2022 

   

THEREON it is Recommended that the motion be GRANTED in part. 

I. Background 

As has become apparent in this District, few parties are as adversarial—or as litigious—as 

timeshare developers and timeshare exit companies.1  This case represents yet another conflict 

between these parties.  Plaintiffs, timeshare developers, brought suit against Defendants, a 

 
1 See, e.g., Westgate Resorts, Ltd. v. Sussman, 387 F. Supp. 3d 1318, 1325 (M.D. Fla. May 31, 
2019) (“To describe the litigation as ‘red in tooth and claw’ would understate its contentious 
nature.”). 
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timeshare exit law firm and its named partner, alleging various claims, including claims under the 

Lanham Act and the Florida Deceptive and Unfair Trade Practices Act (FDUTPA).   

At summary judgment, the Court found for Defendants on all counts,2 Doc. 168 (the SJ 

Order), and judgment was entered in favor of Defendants, Doc. 169.  Plaintiffs then filed a “Motion 

for New Trial,”3 essentially seeking reconsideration of the Court’s decision vis-à-vis Plaintiffs’ 

tortious interference claim.  Doc. 173.  The Court denied that motion, Doc. 183, and then Plaintiffs 

appealed that denial (Doc. 183), the SJ Order (Doc. 168), and the judgment (Doc. 169).  Doc. 184.  

The Eleventh Circuit affirmed the Court’s rulings.  Docs. 192, 193. 

Now, Defendants seek to recover their attorney fees incurred litigating in this Court and 

their attorney fees incurred litigating the appeal.4  Doc. 194 (the Motion).  Defendants assert 

entitlement to attorney fees under both the Lanham Act and under FDUTPA.  Id.  The Motion is 

due to be granted in part. 

II. Discussion 

A. The Lanham Act 

a. Standard 

In relation to a cause of action for false advertising, the Lanham Act, 15 U.S.C. § 1125(a), 

provides in pertinent part that: 

(1) Any person who, on or in connection with any goods or services, or any 
container for goods, uses in commerce any word, term, name, symbol, or device, 

 
2 The Court previously dismissed Plaintiffs’ RICO claim with prejudice when considering a motion 
to dismiss.  Doc. 87. 
 
3 Of course, there was no trial in this case, so it is unclear why Plaintiffs sought a new trial.  See 
Fed. R. Civ. P. 59(a)(1), (2). 
 
4 Defendants filed a motion in the Circuit to recover their fees incurred on appeal.  Doc. 198-1 at 
2.  The Circuit transferred that motion to this Court.  Id. at 1.  The undersigned includes the 
appellate fees issue in this Report. 
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or any combination thereof, or any false designation of origin, false or misleading 
description of fact, or false or misleading representation of fact, which-- 

. . . 
(B) in commercial advertising or promotion, misrepresents the nature, 
characteristics, qualities, or geographic origin of his or her or another 
person's goods, services, or commercial activities, shall be liable in a civil 
action by any person who believes that he or she is or is likely to be damaged 
by such act. 

 
15 U.S.C. § 1125(a)(1)(B).   

“To invoke the Lanham Act's cause of action for false advertising, a plaintiff must plead 

(and ultimately prove) an injury to a commercial interest in sales or business reputation 

proximately caused by the defendant's misrepresentations.”  Lexmark Int’l, Inc. v. Static Control 

Components, Inc., 572 U.S. 118, 140 (2014).  “To prove that the [defendant's] statements caused 

the requisite injury, [the Eleventh Circuit Court of Appeals has] held that the plaintiff must show: 

(1) the . . . statements were false or misleading; (2) the statements deceived, or had the capacity to 

deceive, consumers; (3) the deception had a material effect on the consumers’ purchasing decision; 

(4) the misrepresented service affects interstate commerce; and (5) the plaintiff has been, or likely 

will be, injured as a result of the false or misleading statement.”  Duty Free Americas, Inc. v. Estee 

Lauder Cos., Inc., 797 F.3d 1248, 1277 (11th Cir. 2015) (citation and internal quotations and 

alterations omitted).  “Actionable false statements include (1) commercial claims that are literally 

false as a factual matter; and (2) claims that may be literally true or ambiguous but which implicitly 

convey a false impression, are misleading in context, or are likely to deceive consumers.”  Orange 

Lake Country Club, 2018 WL 5279135, at *8 (M.D. Fla. Oct. 24, 2018) (citation omitted). 

The attorney fees provision of the Lanham Act provides that “[t]he court in exceptional 

cases may award reasonable attorney fees to the prevailing party.” 15 U.S.C. § 1117(a).  In 

addressing an identical attorney fees provision in section 285 of the Patent Act, the Supreme Court 

held that an exceptional case “is simply one that stands out from others with respect to the 
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substantive strength of a party's litigating position (considering both the governing law and the 

facts of the case) or the unreasonable manner in which the case was litigated.”  Octane Fitness, 

LLC v. ICON Health & Fitness, Inc., 572 U.S. 545, 554 (2014).  “[T]here is no precise rule or 

formula” in determining whether a case is exceptional.  Id.  Instead, district courts may exercise 

their discretion on a case-by-case basis by considering the totality of the circumstances.  See id.  A 

nonexclusive list of factors that district courts may consider includes “frivolousness, motivation, 

objective unreasonableness (both in the factual and legal components of the case) and the need in 

particular circumstances to advance considerations of compensation and deterrence.”  Id. at 554 

n.6 (quoting Fogerty v. Fantasy, Inc., 510 U.S. 517, 534 n.19 (1994)).  The Eleventh Circuit has 

held that the exceptional case standard for awarding attorney fees in Patent Act cases also applies 

to Lanham Act cases.  Tobinick v. Novella, 884 F.3d 1110, 1113 (11th Cir. 2018). 

b. Analysis 

This is an exceptional case.  To survive summary judgment on their Lanham Act claim 

Plaintiffs needed to produce at least some evidence satisfying five elements; that: “(1) the . . . 

statements were false or misleading; (2) the statements deceived, or had the capacity to deceive, 

consumers; (3) the deception had a material effect on the consumers’ purchasing decision; (4) the 

misrepresented service affects interstate commerce; and (5) the plaintiff has been, or likely will 

be, injured as a result of the false or misleading statement.”  Duty Free Americas, Inc., 797 F.3d 

at 1277.  The Court found there were genuine issues of material fact as to the first and second 

elements but that there was no evidence presented as to the third element; thus, the Court granted 

summary judgment for Defendants.  The Court also granted summary judgment for Defendants 

because Plaintiffs lacked standing under the Lanham Act. 
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As to the first element, Plaintiffs could have proceeded by asserting that Defendants’ 

advertisements were either false or misleading; Plaintiffs also could have proceeded by asserting 

that the advertisements were both false and misleading.  Whether Plaintiffs alleged that 

Defendants’ advertisements were “literally false” or “literally true but misleading” controlled what 

Plaintiffs needed to prove to meet the second element.  Doc. 168 at 21.  As to that second element, 

if the advertisements were “literally false,” then Plaintiffs “need not present evidence of consumer 

deception.”  Johnson & Johnson Vision Care, Inc. v. 1-800 Contacts, Inc., 299 F.3d 1242, 1247 

(11th Cir. 2002).  But if the advertisements were true but misleading, Plaintiffs “must present 

evidence of deception.”  Id.  The Eleventh Circuit has held that a plaintiff must present evidence 

of consumer deception “in the form of consumer surveys, market research, expert testimony, or 

other evidence.”  Hickson Corp. v. Northern Crossarm Co., Inc., 357 F.3d 1256, 1261 (11th Cir. 

2004).   

Plaintiffs put all their eggs in the falsity basket.  As the Court noted in the SJ Order, 

“[f]alsity is critical for Exploria because it has not produced consumer surveys, market research, 

expert testimony, or other evidence that the advertisements actually deceived the Affected 

Owners—or any Exploria owners, for that matter.”  Doc. 168 at 22.  Plaintiffs chose not to produce 

any evidence of consumer deception, so they could not prevail if the advertisements were found 

to be true but misleading.  Indeed, Plaintiffs conceded as much, responding “that evidence of 

deception is not required because the advertisements are literally false.”5  Id. at n.13. 

Regarding the third element, the Court found that “[a]s with deception, Exploria has not 

presented evidence of the third element of its Lanham Act claim—that any deception had a 

 
5 This is a curious position to take, as Plaintiffs’ amended complaint is replete with references to 
Defendants’ “misleading” advertisements and the implications of those advertisements.  See, e.g., 
Doc. 39 at 9, 16–17, 20. 
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material effect on purchasing decisions.  This is fatal to Exploria’s Lanham Act claim.”  Doc. 168 

at 22.  Indeed, Defendants raised this deficiency in their motion for summary judgment.  Doc. 126 

at 29.  In Plaintiffs’ response to the motion for summary judgment, Plaintiffs devoted a single 

sentence to this issue, stating that, “[r]egarding materiality, it is difficult to argue that [the alleged 

misconduct] would not influence the Club Exploria Owners’ decision to hire Defendants.”  Doc. 

158 at 19–20.  Plaintiffs made no citation to legal authority and no citation to any record evidence 

that even arguably supports this proposition.  Even without hindsight, Plaintiffs should have known 

that a single conclusory statement was wholly inadequate to rebut the obvious lack of evidence 

supporting the materiality element. 

Plaintiffs assert that this failure was justifiable by relying on a similar case in this District.  

See Diamond Resorts Int’l, Inc. v. Aaronson, No. 6:17-cv-1394-Orl-37DCI, 371 F. Supp. 3d 1088 

(M.D. Fla. Mar. 5, 2019).  In sum, Plaintiffs argue that they were justified here in pursuing this 

litigation in the manner they did because the Diamond case proceeded to trial with similar claims 

against Defendants—the same Defendants as in the instant case.  To the contrary, Diamond 

illustrates why Plaintiffs’ litigation tactics were unreasonable.  In Diamond, another timeshare 

developer brought many claims against Defendants, including claims based on the Lanham Act 

and FDUTPA.  See id. at 1101, 1115.  The Diamond court found that there were genuine issues of 

material fact regarding the Lanham Act claim and the FDUTPA claim, such that those claims 

survived summary judgment.  See id. 

Both cases involve the same claims brought against the same Defendants for, essentially, 

the same conduct.  So, what’s different here?  Plaintiffs are—or, more precisely, Plaintiffs’ 

litigation strategy is.  In Diamond, the plaintiffs presented evidence that supported the materiality 
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element of their Lanham Act claim—including an expert report.6  See id. at 1108.  There, the 

plaintiffs presented evidence that “many of Defendants’ Diamond Clients found Defendants 

through the Firm Website—where the Subject Advertisements were found.”  Id.  In this case, as 

the Court noted in the SJ Order, “in a footnote to its reply brief, Exploria argues that evidence that 

the Affected Owners found Aaronson through the websites is evidence of the materiality element.  

[See Diamond, 371 F. Supp. 3d at 1108–1109].  But even assuming this would be evidence of 

materiality, Exploria has not presented such evidence.”  Doc. 168 at 23 (emphasis added).  Here, 

almost all the Affected Owners were referred to Defendants by outside lawyers; only one of the 

Affected Owners found Defendants through Defendants’ website on which Defendants hosted the 

allegedly false and misleading advertisements.  See id.  And Plaintiffs did not even depose the 

Affected Owner who found Defendants through their website to, for instance, show that that 

Affected Owner saw the allegedly false and misleading advertisements or acted based on those 

advertisements.  See id.  Indeed, Plaintiffs did not even include that Affected Owner in their 

expert’s damages report.  See id.   

Plaintiffs seek refuge based on the result in Diamond, but the result in Diamond evinces, 

at least to some extent, that if Plaintiffs had diligently pursued their claims, there was a substantial 

likelihood that their claims would have proceeded to trial. 

Plaintiffs contend that the Court’s finding that there were genuine issues of material fact 

regarding the first two Lanham Act elements militates against awarding attorney fees here.  

However, missing one element is just as fatal to a claim as missing multiple elements.  Moreover, 

 
6 It also bears noting that the plaintiffs in Diamond produced evidence of consumer deception 
through an expert report.  See Diamond, 371 F. Supp. 3d at 1105 (“The evidence Diamond 
proffered as evidence of deception is the report by Dr. Stewart, a consumer behavior expert, about 
his surveys to analyze the effect of the Subject Advertisements on viewers who are or were 
timeshare owners.”). 
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the Court’s finding as to the first two elements had little to do with the strength of Plaintiffs’ 

litigation position.  See, e.g., Pro Video Instruments, LLC v. Thor Fiber, Inc., 6:18-cv-1823-Orl-

31LRH, 2021 WL 487020, at *4 (M.D. Fla. Feb. 10, 2021) (“However, in nearly every instance 

when the Court made a finding that could be considered favorable to the Plaintiff, those factors 

did not merit significant weight and/or did not impact the Court's overall analysis.”). 

Further, the Court found that Plaintiffs lacked standing under the Lanham Act, and it did 

so largely for the same reasons that Plaintiffs failed to satisfy the materiality element—Plaintiffs 

presented no evidence that created “a genuine issue of fact as to whether the nonpayment was 

caused by [Defendants].”  Doc. 168 at 19.  Plaintiffs contend that the Court’s ruling was based on 

“fact-intensive issues that required discovery to resolve.”  Doc. 197 at 12.  The undersigned 

disagrees that Plaintiffs’ complete failure to present essential evidence is a fact-intensive issue that 

required discovery to resolve.   

Plaintiffs can hardly be surprised by the Court’s ruling on their Lanham Act claim; in 

Defendants’ motion for summary judgment, Defendants raised substantially the same issues and 

arguments vis-à-vis the materiality element.  Doc. 126 at 24–29.  Further, after the summary 

judgment motions were briefed and responded to, Defendants made a settlement offer to Plaintiffs.  

Doc. 194-2.  Defendants offered to waive all claims to attorney fees in exchange for Plaintiffs 

dismissing their claims with prejudice.  Id.  It bears quoting a prescient portion of the settlement 

offer: 

Whether it is at Summary Judgment, or eventually at trial, we are confident that we 
will prevail on this matter outright. That confidence is heightened with respect to 
the Lanham Act claim, given the elements required to prove same, the 
evidence that exists in this case, and your lack of a testifying expert on the 
subject. Once successful on the Lanham Act claim we will be entitled to collect 
fees and costs . . . those fees will exceed the six figure threshold. 
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Doc. 194-2 at 1 (emphasis added).  Plaintiffs chose not to accept this settlement offer and instead 

gambled on surviving summary judgment. 

 In sum: 1) Plaintiffs’ Lanham Act claim had an obvious, fatal defect; 2) Defendants pointed 

out this defect in their motion for summary judgment; 3) in Plaintiffs’ response, Plaintiffs devoted 

a single, conclusory sentence “defending” this defect; 4) after the summary judgment motions were 

briefed, Defendants made a reasonable settlement offer in which they would waive all claims to 

attorney fees; 5) in the settlement offer, Defendants again pointed to the obvious, fatal defect in 

Plaintiffs’ Lanham Act claim; and 6) despite the foregoing, Plaintiffs still chose to gamble on 

surviving summary judgment.  That gamble—unsurprisingly—went poorly.  So, the undersigned 

finds that this case is exceptional because it “stands out from others with respect to the substantive 

strength of the party's litigating position” and in “the unreasonable manner in which the case was 

litigated.”7  Tobinick, 884 F.3d at 1117 (quoting Octane Fitness, 572 U.S. at 554). 

  A court should not award fees when a party has zealously pursued a claim, see id. at 1119, 

but there is no such protection for a lackadaisical pursuit.  For the foregoing reasons the 

undersigned finds that this is an exceptional case under the Lanham Act. 

  

 
7 As Plaintiffs need not have also acted in bad faith for this case to be exceptional under the Lanham 
Act, the undersigned makes no finding here as to any bad faith.  See Octane Fitness, 572 U.S. at 
555 (“[A] case presenting either subjective bad faith or exceptionally meritless claims may 
sufficiently set itself apart from mine-run cases to warrant a fee award.”).  On that note, the 
undersigned finds unpersuasive Plaintiffs’ cited caselaw that predates Octane Fitness.  See Suntree 
Techs., Inc. v. Ecosense Int’l, Inc., 2013 WL 1174399, at *5 (M.D. Fla. Feb. 7, 2013) (applying 
pre-Octane Fitness standards).  Moreover, the undersigned finds Plaintiffs’ other cited caselaw 
factually distinguishable based on the weakness of Plaintiffs’ litigation position and the 
unreasonable manner in which Plaintiffs litigated their Lanham Act claim.  See Doc. 197 at 13 n.5. 
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B. FDUTPA 

a. Standard 

“To encourage citizens to invoke the protections of FDUTPA and file actions under that 

statute, the Legislature has provided that a prevailing party in a FDUTPA action may recover 

reasonable costs and attorney's fees from the nonprevailing party.”  Diamond Aircraft Indus., Inc. 

v. Horowitch, 107 So. 3d 362, 367 (Fla. 2013). 

FDUTPA’s attorney fees provision provides that “[i]n any civil litigation resulting from an 

act or practice involving a violation of this part, except as provided in subsection (5), the prevailing 

party, after judgment in the trial court and exhaustion of all appeals, if any, may receive his or her 

reasonable attorney's fees and costs from the nonprevailing party.”  Fla. Stat. § 501.2105(1).  To 

prevail in the litigation, a party “must receive a favorable judgment from a trial court with regard 

to the legal action, including the exhaustion of all appeals.”  Horowitch, 107 So. 3d at 368 (citation 

omitted).  A prevailing party may recover attorney fees when an action filed against them invoked 

FDUTPA, even when the trial court finds FDUTPA is inapplicable.  See id. at 369 (“By invoking 

FDUTPA . . . [Plaintiff] exposed himself to both the benefits and the possible consequences of that 

act's provisions. . . . [S]imply because FDUTPA is ultimately held to have no application . . . does 

not negate a defendant's status as a prevailing party in an action filed by a plaintiff under that 

act.”).   

A trial court has discretion to award attorney fees to both prevailing plaintiffs and 

prevailing defendants under section 501.2105(1).  See Humane Soc. of Broward Cnty., Inc. v. Fla. 

Humane Soc., 951 So. 2d 966, 969–971 (Fla. 4th DCA 2007) (“The plain language of [FDUTPA] 

does not suggest that the Legislature intended to treat prevailing defendants differently than 

prevailing plaintiffs.”). 
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In exercising its discretion, a trial court may consider factors including:  

(1) the scope and history of the litigation;  
 

(2) the ability of the opposing party to satisfy an award of fees;  
 

(3) whether an award of fees against the opposing party would deter others from 
acting in similar circumstances;  

 
(4) the merits of the respective positions—including the degree of the opposing 

party's culpability or bad faith; 
 

(5) whether the claim brought was not in subjective bad faith but frivolous, 
unreasonable, groundless; 

 
(6) whether the defense raised a defense mainly to frustrate or stall;8 [and]  

 
(7) whether the claim brought was to resolve a significant legal question under 

FDUTPA law.”   
 

Id. at 971–72 (citation omitted). 
 

b. Analysis 

Here, the Court found that Plaintiffs’ FDUTPA claim failed and granted summary 

judgment in favor of Defendants on all counts.  Despite the Court’s ruling that FDUTPA was 

inapplicable, Defendants are the prevailing party in an action filed by Plaintiffs under FDUTPA.  

Horowitch, 107 So. 3d at 369.  Following entry of judgment in this case, Plaintiffs chose only to 

appeal the tortious interference claim; the Circuit affirmed the Court’s judgment.  Thus, 

Defendants have received a favorable judgment and Plaintiffs have exhausted all appeals.  See id. 

at 368.  So, Defendants are eligible for fees under FDUTPA. 

Upon weighing the relevant factors, the undersigned finds that the Court should exercise 

its discretion under FDUTPA and award Defendants their reasonable attorney fees incurred. 

 
8 The sixth factor—whether the defense raised a defense mainly to frustrate or stall—is not 
applicable because Defendants prevailed in this action. Thus, the undersigned does not consider 
this factor. 
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i. The Scope and History of the Litigation 

During this litigation, the Court voiced disapproval of Plaintiffs’ litigation tactics.  For 

example, Plaintiffs filed multiple motions9 to extend the summary judgment deadline to, in part, 

file a motion to reconsider the Court’s dismissal order (Doc. 87).  See Doc. 156 at 4–5.  The Court 

found that Plaintiffs “did not act with diligence in seeking relief from the Court’s dismissal order; 

instead, they unduly delayed in doing so.”  Id. at 4.  The Court noted that Plaintiffs filed a motion 

to extend only two days before the initial summary judgment deadline and then filed another 

motion to extend just three days before the new summary judgment deadline.  See id.  The Court 

also noted that Plaintiffs “provide[d] no explanation for why they waited so long to seek 

‘reconsideration’ and leave to amend.”  Id. at 6.  Plaintiffs filed a motion for reconsideration more 

than two months after the Court’s ruling on the motion to dismiss, and more than four months after 

they apparently “discovered new evidence.”  Id.   

The Court also has questioned whether some motions were brought in good faith.  In one 

Order, the Court noted that: 

Plaintiffs’ apparent belief that Colvin should wish to, or could be persuaded to, 
waive her privilege as a manner of exacting vengeance against Defendants for any 
perceived wrongdoing Defendants’ may have committed is wholly unsupported 
and insufficient. And the Court certainly has concerns that Plaintiffs may be 
attempting to weaponize attorney disqualification as a means of getting an 
opportunity to attempt to persuade Colvin to waive her privilege. 

 
Doc. 68 at 8 (emphasis added). 

 
9 While ultimately the dispositive motion deadline in this case was extended by roughly two 
months, it is notable that Plaintiffs moved for extensions ten times in this case.  Docs. 19, 31, 56, 
93, 105, 135, 152, 172, 179, 195.  While Defendants did not oppose some of these motions, 
Defendants only sought two extensions, and one was due to Hurricane Dorian.  Docs. 76, 143. 
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Finally, looking to the overall scope of this litigation, the undersigned considers the fact 

that all of Plaintiffs’ claims failed and considers the findings already made concerning Plaintiffs’ 

Lanham Act claim: 1) Plaintiffs’ Lanham Act claim had an obvious, fatal defect; 2) Defendants 

pointed out this defect in their motion for summary judgment; 3) in Plaintiffs’ response, Plaintiffs 

devoted a single, conclusory sentence “defending” this defect; 4) after the summary judgment 

motions were briefed, Defendants made a reasonable settlement offer in which they would waive 

all claims to attorney fees; 5) in the settlement offer, Defendants again pointed to the obvious, fatal 

defect in Plaintiffs’ Lanham Act claim; and 6) despite the foregoing, Plaintiffs still chose to gamble 

on surviving summary judgment.   

In sum, the undersigned finds that a consideration of the history and scope of this litigation 

weighs slightly in favor of awarding attorney fees. 

ii. The Ability of Exploria to Satisfy an Award of Fees 

Defendants identify circumstantial evidence of Plaintiffs’ ability to satisfy an award of 

attorney fees.  Defendants point out that Plaintiffs are not a small business; in 2020, Plaintiffs 

employed 183 people and had $23.11 million in sales revenue.10  Indeed, Plaintiffs’ name is 

emblazoned on a 25,500-seat soccer stadium just blocks from this courthouse.  Orlando City SC 

News, Orlando City SC Announces Central Florida-Based Exploria Resorts as Stadium Naming 

Rights Partner, ORLANDO CITY SC (June 4, 2019, 11:19 A.M.), 

https://www.orlandocitysc.com/news/orlando-city-sc-announces-central-florida-based-exploria-

resorts-stadium-naming.  Plaintiffs also retained two large, international law firms to bring this 

dispute.  The undersigned finds that this circumstantial evidence satisfies Defendants’ burden to 

 
10 Plaintiffs do not contest that these numbers are accurate representation of Plaintiffs’ scale.  Doc. 
197 at 8–9. 
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“present some evidence of the opposing party’s ability to pay.”  Perez v. FCA US, LLC, No. 6:18-

cv-1172-Orl-37TBS, 2019 WL 2931366, at *3 (M.D. Fla. June 11, 2019), report and 

recommendation adopted by 2019 WL 2929508 (citations omitted).   

Notably, while Plaintiffs attack Defendants’ evidence, Plaintiffs do not actually assert that 

they lack the ability to pay.  See Procaps, 2017 WL 3536917, at *12–13 (considering respondent’s 

failure to dispute the ability to pay in relation to an award of attorney fees under FDUPTA).  

Plaintiffs assert that the requested attorney fees would “impose significant financial hardship” on 

Plaintiffs.  Doc. 197 at 10.  A substantial award of attorney fees will always have some negative 

financial impact—at times, such as when advancing deterrence interests, that may be a purpose of 

awarding attorney fees.  At base, Plaintiffs do not explicitly assert that they lack the ability to pay; 

Plaintiffs instead argue “in a detail-free, wholly conclusory way, that the requested award would 

have a substantial negative financial impact” on Plaintiffs.  Procaps, 2017 WL 3536917, at *13 

(internal quotation marks omitted).  The undersigned finds this argument unpersuasive. 

Based on the information presented, the undersigned finds that a consideration of Plaintiffs’ 

ability to satisfy an award of attorney fees weighs in favor of awarding attorney fees. 

iii. Deterrence 

As alluded to at the start of this Report, this District—indeed, this Division—has become 

inundated with scores of timeshare-related disputes.  Many of these disputes are similar to this 

case; they involve timeshare developers asserting various claims—commonly tortious 

interference, Lanham Act, and FDUTPA claims—against timeshare exit companies and law firms.  

The undersigned finds that awarding attorney fees here would not deter legitimate and diligently 

pursued claims from being brought by affected parties.  Rather, awarding attorney fees here would 

serve to deter timeshare-related claims that are not legitimate or that will not be diligently pursued.  
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See, e.g., Am. Registry, LLC v. Hanaw, No. 2:13-cv-352-FTM-29CM, 2015 WL 5687693, at *6 

(M.D. Fla. Sep. 25, 2015) (“The Court finds that the relative lack of merit of the claims that formed 

the basis of the FDUTPA claim, coupled with several attempts to state a claim before discovery 

revealed holes in the theory of the case, support granting attorney's fees. The Court further finds 

that an award in this case will serve as a deterrent.”). 

Generally, the timeshare developers in these cases are substantially larger than the 

timeshare exit companies.  Here, Plaintiffs are a sizeable timeshare developer; Defendants are a 

small law firm and its named partner that employ “at most, four attorneys licensed to practice in 

the state of Florida at any given time.”  Doc. 158 at 5.  This disparity creates some risk that a 

timeshare developer (or multiple timeshare developers) may weaponize ultimately meritless 

litigation to pressure a specific timeshare exit company—which may be operating legally—out of 

business.11   

Moreover, as in this case, a claim that is not pursued diligently—for instance, by the failure 

to adequately gather and present necessary evidence in support of a claim—ends up wasting the 

Court’s limited resources and draining the resources of the smaller defendants.  The deleterious 

effect on defendants is multiplied where, as here, multiple timeshare companies bring separate 

 
11 This is a general observation; the undersigned does not accuse Plaintiffs or any of the timeshare 
developers or their counsel of this malfeasance.  That said, in one of the first hearings held by the 
undersigned in these related timeshare cases, lead counsel for a different timeshare developer made 
the following statement, which is instructive: 
 

So basically we're here today because, you know, you kick the bear enough times, 
the bear is gonna get up and attack, and that's basically what these cases are. So I 
don't want to -- I don't want to put a varnish or spin on this.  Let's be clear why 
we're here.  We're here to stop fraudulent advertising, fraudulent business practices, 
and put fake law firms out of business. 

 
Orange Lake Country Club et al. v. Castle Law Group et al., 6:17-cv-1044-GAP-DCI, Doc. 121 
at 6 (M.D. Fla. Feb. 9, 2018). 
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cases against a single law firm or timeshare exit company.  In this case, the Court made several 

rulings over a three-year period that culminated in the Court granting summary judgment in favor 

of Defendants; summary judgment was granted in significant part due to Plaintiffs’ failure to 

adequately present evidence supporting their claims.  This failure is especially egregious as to the 

Lanham Act claim because Plaintiffs’ failure went to materiality and causation—basic, related 

elements—and developing the necessary evidence may have been as simple as deposing the 

Affected Owner who found Defendants through Defendants’ website.  Cf. Doc. 168 at 23. 

Due to the significant number of timeshare-related cases filed in this District and the 

substantial risk of litigation weaponization in these cases, and to generally encourage parties to 

diligently gather and present evidence in support of their claims, the undersigned finds that an 

award of attorney fees here would advance deterrence interests.   

Accordingly, the undersigned finds that a consideration of the deterrent effect of an award 

of attorney fees weighs in favor of awarding attorney fees. 

iv. Merits 

As an initial matter, “[u]ltimately, the success of a plaintiff's FDUTPA claim is tied to the 

federal Lanham Act claim for false advertising.”  Diamond, 371 F. Supp. 3d at 1115 (citing 

Sovereign Military Hospitaller Order v. Fla. Priory of Knights Hospitallers, 702 F.3d 1279, 1296 

(11th Cir. 2012)) (internal quotation and editing marks omitted).  So, while the Court found 

FDUTPA to be inapplicable because Defendants were not engaged in “trade or commerce,” had 

the Court reached the merits of Plaintiffs’ FDUTPA claim it is likely that the FDUTPA claim 

would have also failed for the same reasons as Plaintiffs’ Lanham Act claim.  See id.; see also 

Doc. 168 at 14–16.  Therefore, even giving Plaintiffs the benefit of the doubt that their argument 
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vis-à-vis “trade or commerce” was reasonable, as discussed in the preceding Lanham Act analysis 

the underlying merits of the FDUTPA claim as presented were obviously weak. 

 Plaintiffs again cite to Diamond in arguing against an award of attorney fees.  As discussed 

in the Lanham Act analysis, the undersigned again finds this reliance unpersuasive.  To the extent 

Plaintiffs believed that they could piggyback off the result in another case without putting in the 

requisite effort to develop the necessary evidence in their own case, that belief was unreasonable. 

Accordingly, the undersigned finds that a consideration of the merits weighs in favor of 

awarding attorney fees. 

v. Bad Faith 

There is insufficient evidence to show that Plaintiffs acted in bad faith.  But, as stated in 

the first factor analysis, the Court has voiced concern over Plaintiffs’ litigation tactics.  See Doc. 

68 at 8.  And Plaintiffs’ rejection of Defendants’ settlement offer raises a concern as well.  

Regardless, there is insufficient evidence here to sufficiently evaluate this factor, so the 

undersigned finds that this factor is neutral. 

vi. Whether the Claim Brought was to Resolve a Significant Legal Question 

Under FDUTPA 

The undersigned is somewhat frustrated in considering this factor because neither party 

cites specific caselaw that elucidates whether, or when, a legal question is “significant.” 

Plaintiffs assert that the significant legal question here was whether Defendants were 

engaged in “trade or commerce” under FDUTPA.  However, because the underlying merits of 

Plaintiffs’ claims were obviously deficient (and even if the Court had found that Defendants were 

engaged in “trade or commerce” under FDUTPA), Plaintiffs likely would have still lost at 

summary judgment.  See Diamond, 371 F. Supp. 3d at 1115.  So, to the extent Plaintiffs now assert 
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they were attempting to probe a significant and unresolved legal question, their failure to support 

the underlying merits of their claims belies that assertion.   

Moreover, the complexities of FDUTPA’s application to lawyers have already been 

resolved by sufficient legal authority.  See Doc. 168 at 14–16.  And as the undersigned reads the 

SJ Order, the Court made no revelatory findings of law vis-à-vis FDUTPA—in ruling on the 

FDUTPA claim, the Court applied well-established FDUTPA caselaw to a specific, somewhat 

unremarkable, set of facts.12  See generally Tropical Paradise Resorts, LLC v. JBSHBM, LLC, 

2021 WL 2269822, at *8 (S.D. Fla. Apr. 30, 2021) (“[T]he FDUTPA counterclaims cannot be said 

to have been brought to resolve a significant legal question or novel issue.”). 

  Accordingly, the undersigned finds that a consideration of whether the FDUPTA claim 

was brought to resolve a significant legal question under FDUPTA weighs slightly in favor of 

awarding attorney fees. 

vii. Conclusion 

Accordingly, upon weighing the relevant factors, and for the foregoing reasons, the 

undersigned finds that the Court should award Defendants attorney fees under FDUTPA.   

III. Dispute Concerning the Scope of Fee Entitlement 

In their response to the Motion, Plaintiffs highlight certain portions of Defendants’ 

timesheets that are allegedly unrelated to the FDUTPA and Lanham Act claims and assert that 

Defendants cannot recover fees related to those portions of the timesheets.  Doc. 197 at 19-20; 

Doc. 197-7.  However, under FDUTPA a prevailing party may recover fees devoted to the entire 

 
12 To the extent Plaintiffs’ argument is that the significant legal question was whether these specific 
Defendants were engaged in “trade or commerce,” the undersigned finds this argument 
unpersuasive.  If that were true, this factor would always weigh against an award of fees—every 
FDUTPA case necessarily involves FDUTPA’s application to a party. 
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action “unless the attorney's services clearly were not related in any way to establishing or 

defending an alleged violation of chapter 501.”  Horowitch, 107 So. 3d at 370 (quoting Heindel v. 

Southside Chrysler-Plymouth, Inc., 476 So. 2d 266, 271 (Fla. 1st DCA 1985).  A court may allocate 

fees “for only the FDUTPA portion of an action if either (1) counsel admits that the other services 

provided in that action were unrelated to the FDUTPA claim, or (2) a party establishes that the 

services related to non-FDUTPA claims “were clearly beyond the scope of a 501 proceeding.”  Id.  

“It is the non-prevailing party’s burden to show that the ‘services related to non-FDUTPA claims 

were clearly beyond the scope of a 501 proceeding.’”  Chow v. Chak Yam Chau, 640 F. App’x 

834, 843 (11th Cir. 2015) (quoting Horowitch, 107 So. 3d at 370). 

Defendants do not concede that any work done in this Court is unrelated to the FDUTPA 

claim.  And Plaintiffs have failed to show that any of the work done in this Court is “clearly beyond 

the scope of a 501 proceeding.”  Horowitch, 107 So. 3d at 370.  For instance, all of the claims in 

this case generally arose from a common core of facts, so it is difficult to see how work done on 

other claims is “wholly unrelated to the FDUTPA claim.”  Am. Registry, 2015 WL 5687693, at *6.  

As one Circuit panel has explained: 

All of the claims in the complaint arguably concerned deceptive and unfair trade 
practices, and the success of the FDUTPA claim depended on a determination that 
the servicers charged improper fees and initiated unauthorized foreclosure 
proceedings. Thus, work on the non-FDUTPA claims, class claims, and state 
foreclosure proceeding related in some way to establishing a violation of FDUTPA. 
 

Alhassid v. Bank of America, N.A., 688 F. App’x 753, 759 (11th Cir. 2017) (citing Horowtich, 107 

So. 3d at 370).   

Here, all of the claims involved in the complaint arguably involved deceptive and unfair 

trade practices—e.g., Defendants’ allegedly false advertising.  Plaintiffs provide no real argument 

on this point other than perfunctorily asserting that highlighted portions of Defendants’ timesheets 
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are “clearly unrelated” to compensable claims.  Doc. 197 at 19.  This is insufficient to carry 

Plaintiffs’ burden here.  Thus, the undersigned finds that Defendants are entitled to recover the 

entirety of their reasonable attorney fees incurred litigating in this Court.13 

IV. Entitlement to Appellate Fees 

Defendants assert entitlement to their fees incurred on appeal.  However, there appears to 

be no dispute that Plaintiffs only appealed the tortious interference claim; indeed, in its opinion 

the Circuit panel did not include any discussion of FDUTPA or the Lanham Act.  Doc. 192.  

Therefore, Defendants are not entitled to their attorney fees incurred on appeal because neither 

FDUTPA nor the Lanham Act were still at issue.  See Horowitch, 107 So. 3d at 371 (“Diamond 

Aircraft is entitled to an award of attorney's fees for the time expended on this litigation until the 

federal district court held that FDUTPA was inapplicable.”); see also Costa v. Datapro, Inc., 2012 

WL 591307, at *5 (S.D. Fla. Feb. 22, 2012) (“District courts must differentiate, where possible, 

between attorney time connected with claims that give rise to attorney's fees and attorney time 

spent on noncompensable claims.”). 

V. Amount of Fees 

In the Motion, Defendants are seeking only entitlement to fees, not an amount.  See Doc. 

194 at 22 (“[Defendants] respectfully request[] that this Court enter an Order granting entitlement 

. . . .”).  While Defendants do provide an “approximation” of their fees incurred, id. at 20, the 

 
13 If the Court finds that attorney fees are appropriate to award under the Lanham Act, but not 
under FDUTPA, more parsing of the allegedly unrelated work may be necessary.  Under the 
Lanham Act, the question is “not whether the same conduct underlies both the compensable and 
non-compensable claims but whether it is possible to distinguish between the work that the 
attorney spent on the different claims.”  Costa v. Datapro, Inc., 2012 WL 591307, at *5 (S.D. Fla. 
Feb. 22, 2012) (citations omitted) (emphasis original).  It appears that many of the highlighted 
portions of Defendants’ timesheets, Doc. 197-7, are distinguishable from work done on 
compensable claims. 
 

Case 6:18-cv-00576-JA-DCI   Document 200   Filed 11/04/22   Page 20 of 23 PageID 12798



- 21 - 
 

undersigned finds that this approximation is only intended to show the scale of fees sought—for 

instance, providing some sense of the scale of fees sought is relevant in weighing FDUTPA’s 

ability to pay factor.14  So, Plaintiffs’ argument concerning the reasonableness of the fees incurred 

is premature. 

Moreover, seeking entitlement prior to quantification is required by the Local Rules of this 

Court.  Local Rule 7.01(a) provides that “A party claiming post-judgment attorney's fees and 

related non-taxable expenses must obtain an order determining entitlement before providing a 

supplemental motion on amount.”  In short, if this Report is adopted by the Court, quantification 

issues will be decided another day. 

Thus, because Defendants are only seeking entitlement to fees in the Motion, the 

undersigned finds that Defendants may recover their attorney fees incurred in bringing the Motion.  

See, e.g., State Farm Fire & Cas. Co. v. Palma, 629 So. 2d 830, 833 (Fla. 1993) (“Our conclusion 

that statutory fees may be awarded for litigating the issue of entitlement to attorney's fees but not 

the amount of attorney's fees comports with the purpose of section 627.428 and with the plain 

language of the statute.”).  Further, the undersigned finds that Defendants have an interest in the 

fee award, such that attorney fees for litigating entitlement are appropriate.  See B & L Motors, 

Inc. v. Bignotti, 427 So. 2d 1070, 1074 (Fla. 4th DCA 1983) (“[W]e remand for a determination 

of whether appellee did have such an interest in the fee award and whether the appellee owed 

appellee's attorneys for their work to obtain the statutory attorney’s fee award. . . . [I]f the fee 

arrangement is found to have contemplated payment for that work, the trial court should order 

additional fees for that work.”), disapproved of on other grounds by Travieso v. Travieso, 474 So. 

 
14 Local Rule 7.01(b)(2) also requires that a motion seeking entitlement “state[] the amount sought 
or provide[] a fair estimate of the amount sought.” 
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2d 1184, 1186 (Fla. 1985); see also Doc. 194-4 at 4 (“The fee arrangement . . . calls for fees to be 

paid at a fixed hourly rate per timekeeper . . . Payment to [Defendants’ attorneys] is not contingent 

upon the outcome of litigation.”). 

As a final note, Defendants’ approximation of fees is somewhat concerning.  It appears that 

Defendants are seeking a larger amount of fees than the amount of fees they actually incurred, yet 

Defendants cite no specific authority supporting the proposition that they are entitled to recover 

more fees than they incurred.15  In the event this Report is adopted by the Court, Defendants should 

be prepared to support this proposition with specific authority in a quantification motion. 

VI. Conclusion 

Accordingly, it is respectfully Recommended that the Motion (Doc. 194) be GRANTED 

in part, such that: 

1) Defendants are found to be entitled to recover their attorney fees incurred litigating this 

case in this Court, including attorney fees16 incurred litigating their entitlement to fees;  

2) Defendants are found to not be entitled to recover their attorney fees incurred litigating 

this case on appeal; and 

3) The Motion be DENIED in all other respects. 

NOTICE TO PARTIES 

The party has fourteen days from the date the party is served a copy of this report to file 

written objections to this report’s proposed findings and recommendations or to seek an extension 

 
15 Defendants cite general authority regarding the lodestar method, but Defendants do not cite any 
specific authority showing that, under the lodestar method, a party may recover more fees than it 
actually incurred. 
 
16 The undersigned notes that the Motion applies only to fees, not costs, as the parties entered an 
agreement concerning costs.  Doc. 194 at 23. 

Case 6:18-cv-00576-JA-DCI   Document 200   Filed 11/04/22   Page 22 of 23 PageID 12800



- 23 - 
 

of the fourteen-day deadline to file written objections.  28 U.S.C. § 636(b)(1)(C).  A party’s failure 

to serve and file written objections waives that party’s right to challenge on appeal any unobjected-

to factual finding or legal conclusion the district judge adopts from the Report and 

Recommendation.  See 11th Cir. R. 3-1; 28 U.S.C. § 636(b)(1). 

Recommended in Orlando, Florida on November 4, 2022. 

 

 
 
Copies furnished to: 
Presiding District Judge 
Counsel of Record 
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