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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

at KNOXVILLE 
 
JOHN SMITH, et al., ) 
 ) 
Plaintiffs, ) 
 )  Case No. 3:18-cv-429 
v. ) 
 )  Judge Mattice 
BLUEGREEN VACATIONS )  Magistrate Judge Poplin 
UNLIMITED, INC., et al., )   
 ) 
Defendants. )   
 

ORDER 

 Before the Court is Defendants’ Motion to Dismiss the Amended Complaint. [Doc. 

25]. For the reasons stated further herein, Defendants’ motion will be GRANTED in 

part and DENIED in part. 

I. FACTS 

John and Beverly Smith (the “Smiths” or “Plaintiffs”) purchased one Bluegreen1 

(defendants shall be, collectively, “Bluegreen” or “Defendants”) timeshare on October 2, 

2014 and another on November 2, 2014 while in Sevier County, Tennessee. [Doc. 22 ¶ 4]. 

The agreements conveyed timeshare interests in property located in Massachusetts, [Doc. 

22-1, 22-2], and together cost more than $50,000. [Doc. 22, ¶¶ 88, 106].  

In September 2017, the Smiths—dissatisfied with the timeshares—sued Bluegreen 

(and other defendants not named in this action) in Sevier County Chancery Court. [Doc. 

                                                   
1 For reasons that will become apparent below, only Bluegreen Vacations Unlimited, Inc. will 
remain as a defendant. Nevertheless, this order refers to the Bluegreen entities simply as 
“Bluegreen” for purposes of clarity. 
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25-3]. In July 2018, the Chancery Court dismissed the action for improper venue and 

forum non conveniens. [Doc. 25-4].  

In October 2018, the Smiths sued Bluegreen in this Court, [Doc. 1], and in 

December 2018 filed an Amended Complaint, [Doc. 22]. The Smiths now allege that 

Bluegreen sales representatives used sales tactics in violation of the Tennessee Timeshare 

Act, constructive fraud, actual fraud, and negligent and intentional misrepresentation of 

material facts to manipulate them into bad purchases. [Id. ¶¶ 117-89, 205-31]. They allege 

that the agreements are void as unconscionable, [id. ¶¶ 232-53], or as illegal contracts of 

infinite duration, [id. ¶¶ 254-62]. They allege that, assuming their validity, Bluegreen 

breached the timeshare contracts. [Id. ¶¶ 190-204]. They initially alleged civil conspiracy, 

[id. ¶¶ 263-79], but now “agree to voluntarily nonsuit their claim for civil conspiracy.” 

[Doc. 33, at 29].  Bluegreen, naturally, denies any wrongdoing. Bluegreen moved to 

dismiss the amended complaint on grounds that will be discussed below, [Doc. 25], and 

the motion is now ripe for adjudication.  

II. STANDARD OF REVIEW 

The Federal Rules of Civil Procedure provide, in relevant part, that all pleadings 

must contain “a short and plain statement of the claim showing that the pleader is entitled 

to relief.” See Fed. R. Civ. P. 8(a)(2). While Rule 8(a) does not require plaintiffs to set 

forth detailed factual allegations, “it demands more than an unadorned, the-defendant-

unlawfully-harmed-me accusation.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). At a 

minimum, Rule 8(a) requires the plaintiff to “give the defendant fair notice of what the … 

claim is and the grounds upon which it rests” – that is, Rule 8(a)(2) “requires a ‘showing,’ 

rather than a blanket assertion, of entitlement to relief.” Bell Atlantic Corp. v. Twombly, 

550 U.S. 544, 555, 555 n.3 (2007). A motion to dismiss for failure to state a claim pursuant 

Case 3:18-cv-00429-HSM-DCP   Document 40   Filed 09/25/19   Page 2 of 23   PageID #: 484



-3- 
 

to Fed. R. Civ. P. 12(b)(6) is thus not a challenge to the plaintiff’s factual allegations, but 

rather, a “test of the plaintiff’s cause of action as stated in the complaint.” Flanory v. 

Bonn, 604 F.3d 249, 252 (6th Cir. 2010).  

“[O]nly a complaint that states a plausible claim for relief survives a motion to 

dismiss.” Iqbal, 556 U.S. at 679. “A claim has facial plausibility when the plaintiff pleads 

factual content that allows the court to draw the reasonable inference that the defendant 

is liable for the misconduct alleged.” Id. at 678 (citing Twombly, 550 U.S. at 556). The 

reviewing court must determine not whether the plaintiff will ultimately prevail, but 

whether the facts permit the court to infer “more than the mere possibility of misconduct,” 

which is “a context-specific task that requires the reviewing court to draw on its judicial 

experience and common sense.” Id. at 679; Twombly, 550 U.S. at 570 (holding that a 

complaint is subject to dismissal where plaintiffs failed to “nudg[e] their claims across the 

line from conceivable to plausible”). Although the Court must take all of the factual 

allegations in the complaint as true, “[t]hreadbare recitals of the elements of a cause of 

action, supported by mere conclusory statements, do not suffice,” and a plaintiff’s legal 

conclusions couched as factual allegations need not be accepted as true. Iqbal, 556 U.S. 

at 678; see Fritz v. Charter Twp. of Comstock, 592 F.3d 718, 722 (6th Cir. 2010). 

Therefore, to survive a motion to dismiss under Rule 12(b)(6), plaintiff’s “factual 

allegations must be enough to raise a right to relief above the speculative level on the 

assumption that all the allegations in the complaint are true.” Ass’n of Cleveland Fire 

Fighters v. City of Cleveland, Ohio, 502 F.3d 545, 548 (6th Cir. 2007) (citing Twombly, 

550 U.S. at 555). 
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III. ANALYSIS 

 Bluegreen raises a battery of discrete issues in its Motion to Dismiss the Amended 

Complaint. [See Doc. 25]. Bluegreen first claims that the Court lacks jurisdiction over 

these claims, and that res judicata and collateral estoppel preclude adjudication. In 

addition, Bluegreen claims that the Smiths have failed to state claims capable of relief 

under Fed. R. Civ. P. 12(b)(6) for fraud, misrepresentation, breach of contract, Tennessee 

Timeshare Act violations, unconscionability, and “indefinite duration.” [See Doc. 26]. The 

Court will review these issues in turn. 

A. Jurisdiction  

Bluegreen asserts that a Tennessee venue statute (Tenn. Code Ann. § 20-4-1032) 

and the Erie doctrine combine to abrogate the Court’s jurisdiction to hear the Smiths’ 

claims. [Doc. 26, at 4]. According to Bluegreen, this action is an “in rem” suit under 

Tennessee law and a “local action” mandating venue wherever the real property lies, 

which precludes a judicial venue in the state of Tennessee because the subject timeshare 

property is located in Massachusetts. Although the Court disagrees with this 

characterization, Bluegreen’s confused assault on this puzzling legal area otherwise lacks 

merit. When courts have a federal law on point, they are instructed to apply it and “not 

wade in to Erie’s murky waters unless the federal rule is inapplicable or invalid.” Shady 

Grove Orthopedic Assoc., P.A. v. Allstate Ins. Co., 559 U.S. 393, 398 (2010). And if a state 

law directly conflicts with an applicable federal law, the federal law controls. Id. It is true 

                                                   
2 Which holds: “In actions commenced by the attachment of property without personal service of 
process, and in cases where the suit is brought to obtain possession of personal property, or to 
enforce a lien or trust deed or mortgage, or where it relates to real property, the attachment may 
be sued out or suit brought in any county where the real property, or any portion of it, lies, or 
where any part of the personal property may be found.” Tenn. Code Ann. § 20-4-103 (emphasis 
added). 
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that when there is a relevant state law on point but no controlling federal law (or the two 

seemingly-related dictates pass each other like ships in the night), the issue of whether to 

apply a state law in the absence of a relevant federal procedural law presents the difficult, 

so-called “unguided Erie choice,” but courts in such scenarios need not grope about in the 

dark. Congress has provided the Court with a venue statute. See 28 U.S.C. § 1391. And 

Congress has specifically provided a federal venue “without regard” to nebulous 

arguments about whether a matter is “local or transitory in nature,” as Defendants argue 

now. Id. § 1391(a)(2); see also Aldridge Elec., Inc. v. Am. Municipal Power, Inc., No. 5:16-

CV-163, 2017 WL 986682, at *5-*6 (W.D. Ky. Mar. 14, 2017) (“‘Congress abolished the 

local action doctrine in federal courts’ as it relates to venue in the 2011 amendments to 

the venue state.” (citing 14D Charles Alan Wright & Arthur R. Miller, Fed. Prac. & Proc. 

Juris. § 3822 (4th ed. 2017))). In light of this, the Court declines Bluegreen’s invitation to 

depart from that congressional mandate. 

The only exception to not applying an applicable federal law or rule over a 

conflicting state law or rule applies if the federal rule runs afoul of the Rules Enabling Act 

or the federal law is otherwise enacted outside of Congress’s legislative authority. 

Congress unquestionably has the constitutional authority to assign venue for federal 

courts because Congress “may … ordain and establish” federal courts inferior to that of 

the United States Supreme Court. U.S. Const. art. III, § 1. This authority, the power to 

create lower federal courts, necessarily includes a prerogative to prescribe their 

jurisdiction and the scope of their venue—so long as it is, of course, within constitutional 

bounds (to wit, personal jurisdiction and constitutional subject matter jurisdiction, such 

as “Controversies … between Citizens of different states”). 
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 Defendants aver that the Tennessee venue statute is a “substantive law” binding 

this Court under Erie and depriving it of jurisdiction. This argument is misguided for 

several reasons. To start, the Tennessee legislature cannot deprive a federal court of 

jurisdiction constitutionally established by the United States Congress. State law and the 

scope of a state court’s jurisdiction cannot dictate this Court’s jurisdiction. Wright and 

Miller, supra, § 3822, n.28 (4th ed. 2019) (“Even if the local action doctrine erroneously 

were thought to be a matter of jurisdiction, state law still would be irrelevant”). And 

federal judges likewise cannot unilaterally impair or expand their own jurisdiction. See 

Hamama v. Adducci, 912 F.3d 869, 879 (6th Cir. 2018) (“delineating the jurisdiction of 

Article III courts is soundly within the powers of Congress”).  

In any event, Tennessee’s venue statute is not even facially substantive. Venue 

statutes are, generally speaking, procedural laws. Miller v. Davis, 507 F.2d 308, 316 (6th 

Cir. 1974) (“considerations of venue … is considered a ‘procedural’ matter within the 

policy of Erie. State law does not control venue of federal courts.”); see also Albemarle 

Corp. v. AstraZeneca UK Ltd., 628 F.3d 643, 650 (4th Cir. 2010) (“The appropriate venue 

of an action is a procedural matter that is governed by federal rule and statutes”). And if 

there was any doubt, the cited Tennessee venue statute was codified in Title 20 of the 

Tennessee Code, which is quite literally entitled “Civil Procedure.” But the fact that 

Bluegreen can even make a colorable argument to the contrary only demonstrates the 

folly in attempting to classify a given law as either “procedural” or “substantive.” “The line 

between ‘substance’ and ‘procedure’ shifts as the legal context changes.” Hanna v. 

Plumer, 380 U.S. 460, 472 (1965). It is no surprise, then, that an Erie analysis does not 

start with those vague, malleable distinctions. See id. Even if it is presumed that the 
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Tennessee venue statute at issue in some way measurably affects arguably “substantive” 

rights, which “most procedural rules do,” that is irrelevant. Shady Grove, 559 U.S. at 407. 

That is not the “test.” Id. Accordingly, Defendants’ Motion to Dismiss, [Doc. 25], on this 

basis is DENIED. 

B. Preclusion  

 Bluegreen next argues that the instant action is barred by the Sevier County 

Chancery Court’s dismissal of the Smiths’ state law action as being outside of its 

jurisdiction. [Doc. 26, at 8]. Bluegreen is correct that this Court is required to give the 

state court judgment the same effect it would have in another Tennessee state court. See 

28 U.S.C. § 1738; Hutcherson v. Lauderdal Cty, Tenn., 326 F.3d 747, 758 (6th Cir. 2003) 

(“Res judicata requires us to give the same effect to the Tennessee state court judgment 

as would another Tennessee state court”).  

Under Tennessee law, a claim is barred by res judicata if the party asserting the 

defense can show: (1) an underlying judgment was rendered by a court of competent 

jurisdiction, (2) the same parties or their privies were involved in both suites, (3) the same 

claim or cause of action was asserted in both suits, and (4) the underlying judgment was 

final and on the merits. Boyce v. LLP Mortgage Ltd., 435 S.W.3d 758, 764 (Tenn. Ct. App. 

2013). Claims dismissed on jurisdictional grounds do not have claim preclusive effect 

because they are not judgments “on the merits” precluding subsequent claims if merit 

decisions are not raised. See Goeke v. Woods, 777 S.W.2d 347, 350 (Tenn. 1989) (“A 

judgment dismissing a suit for lack of jurisdiction does not preclude a party from 

litigating the same cause of action in a court of competent jurisdiction; it does preclude 

the relitigation of the issue of whether the first tribunal had jurisdiction.”). The state court 

judgment, as a result, does not bar the instant claim. 
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As for collateral estoppel, that principle only applies if (among other things) an 

issue raised in a latter proceeding is “identical to an issue decided in an earlier 

proceeding.” Bowen ex rel. Doe v. Arnold, 502 S.W.3d 102, 107 (Tenn. 2016). While the 

Sevier County Chancery Court decided that it did not have jurisdiction to hear the Smiths’ 

claims, it did not decide whether this Court would have jurisdiction to hear the claim. And 

the issue raised here is not whether or not the Sevier County Chancery Court had 

jurisdiction. If that were what is at issue, Bluegreen’s argument might have merit. See 

Goeke, 777 S.W.2d at 350 (“A judgment dismissing a suit for lack of jurisdiction … does 

preclude the relitigation of the issue of whether the first tribunal had jurisdiction” 

(emphasis added)). But since that is not the issue raised now, the jurisdictional issue 

raised in state court is not “identical” to the one raised here. Under the Tennessee 

Supreme Court’s clearly established precedent, collateral estoppel for a judgment 

dismissing a claim for lack of jurisdiction in one court is inapplicable in a later court of 

“competent jurisdiction” and thus the state court judgment finding it lacked jurisdiction 

is not binding on the instant claim. Id. Defendants’ Motion to Dismiss, [Doc. 25], is 

therefore DENIED on this basis. 

C. Fraud 

Bluegreen contends that the Smiths have failed to plead sufficiently a claim for 

fraud and launches a bevy of arguments in support of that position. The Court will address 

each in turn. 

1. Rule 9(b) Heightened Pleading Standard 

Under the Federal Rules of Civil Procedure, claims for fraud must be stated with 

requisite particularity. See Fed. R. Civ. P 9(b). In practice, this “heightened pleading” 

standard requires that a claimant specify “the ‘who, what, when, where, and how’ of the 
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alleged fraud.” Sanderson v. HCA-The Healthcare Co., 447 F.3d 873, 877 (6th Cir. 2006). 

A plaintiff meets this burden when the allegations “place[] the defendant on ‘sufficient 

notice of the misrepresentation,’ allowing the defendants to ‘answer, addressing in an 

informed way plaintiff[’s] claim of fraud.’” Coffey v. Foamex L.P., 2 F.3d 157, 162 (6th Cir. 

1993). With this standard in mind, the Court turns to the alleged facts. 

The Smiths allege that during the October 2, 2014 sales meeting, Bluegreen’s 

representatives—Chris Maples and Brian Speanburgh—used “high-pressure sales tactics 

and misrepresentations,” including misrepresenting that “the timeshares would be a good 

investment,” that “they could rent out” the timeshare, that “this was a one day deal and 

would be gone if they left,” that “Bluegreen would purchase the property back if they were 

not happy,” that one of the representatives “had a child that had cancer so this sale would 

really help him out,” that neither agent discussed the Smiths’ statutory right of rescission, 

and that they were pressured into signing a stack of legal papers without having time to 

read them. [Doc 22, ¶¶ 87-103]. The Smiths also allege that during the November 11, 2014 

sales meeting, Bluegreen’s representatives—Angie Coker and Cammie Palmer—used 

“high pressure sales tactics and misrepresentations,” including misrepresenting that the 

timeshare was a valuable investment, that they could rent it for profit, that “Brazilian 

individuals … were snatching up all the property” so the Smiths needed to purchase on 

the spot, that maintenance fees would rise as a result of the additional purchase, and that 

the agents did not discuss the Smiths’ statutory right of rescission. [Id. ¶¶ 104-16]. No 

doubt these assertions notice Bluegreen as to the who, what, where, when, and how of the 

alleged fraud. The Court therefore finds these allegations sufficient under Rule 9(b).  
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2. Character of Misrepresentations  

 Defendants next argue that the alleged misrepresentations are not actionable as 

fraud or negligent misrepresentation due to their nature. “To recover for intentional 

misrepresentation, a plaintiff must prove: (1) that the defendant made a representation 

of a present or past fact; (2) that the representation was false when it was made; (3) that 

the representation involved a material fact; (4) that the defendant either knew that the 

representation was false or did not believe it to be true or that the defendant made the 

representation recklessly without knowing whether it was true or false; (5) that the 

plaintiff did not know that the representation was false when made and was justified in 

relying on the truth of the representation; and (6) that the plaintiff sustained damages as 

a result of the representation. Hodge v. Craig, 382 S.W.3d 325, 343 (Tenn. 2012).  

It is true that under Tennessee law explicit statements defined as “opinion” or 

“conjecture” regarding some future fact or event are not in themselves actionable 

misrepresentations if made by a party with adverse interests. See, e.g., Fowler v. Happy 

Goodman Family, 575 S.W.2d 496, 498–99 (Tenn. 1978); cf. Davis v. McGuigan, 325 

S.W.3d 149, 155 (Tenn. 2010) (holding “a disinterested expert’s opinion” can constitute 

an actionable misrepresentation because “[a] person may doubt a seller's statement about 

the value of the property being sold while the same person may accept as true a 

disinterested expert's opinion of value about the same property”). Sellers often engage in 

what the law has deemed “puffery,” which are a seller’s opinions regarding her product’s 

quality or value (market price or subjective standard). Restatement (Second) of Torts § 

542 (1977). The tendency of sellers to hype their wares is well-known and, as a result, 

buyers that fall prey to a seller’s grandiose pitch cannot be said to have “justifiably” relied 

on it. Id. at cmt. e (“It is common knowledge and may always be assumed that any seller 
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will express a favorable opinion concerning what he has to sell; and when he praises it in 

general terms, without specific content or reference to facts, buyers are expected to and 

do understand that they are not entitled to rely literally upon the words.”). 

It follows that a seller’s statements regarding how a particular product is an 

“investment opportunity” is a specimen of puffery that is not actionable as a 

misrepresentation under common law. Although there may be arguable policy 

justifications for regulating if or how sellers can paint their products as “investments,” it 

seems that when to do so is wholly fact dependent and circumstantial, making the 

determination arbitrary and nonjusticiable. Politically accountable policymakers are 

better suited for such tasks. And in the markets they have deemed it necessary, 

policymakers have exercised authority in that regard (e.g., the Securities Act of 1933 and 

the Tennessee Timeshare Act—the latter of which will be discussed infra). 

 Under Tennessee law, an actionable misrepresentation must be “a representation 

of an existing or past material fact.” Hodge v. Craig, 382 S.W.3d 325, 343 (Tenn. 2012). 

However, not all representations of fact are explicit statements—oral or otherwise. See 

Restatement (Second) of Torts § 539 (1977). In some circumstances a reasonable mind 

can interpret an opinion as unequivocally implying some unspoken fact. Id.; see also J.C. 

Bradford & Co. v. S. Realty Partners, No. W199901617COAR3CV, 2000 WL 34411153, at 

*8 (Tenn. Ct. App. Aug. 14, 2000) (holding a cost estimate implied a basis in “historical 

data” and other “existing fact”). 

Bluegreen representatives told the Smiths that their timeshares were good 

investments which is not, as discussed, actionable standing alone. However, the 

representatives did not stop there. They represented that the Smiths could rent out their 

interest, that Bluegreen would purchase it back if they were dissatisfied, that maintenance 
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fees would not rise with the second purchase, and that they had to purchase the 

timeshares on the spot. These statements go beyond mere puffery to imply facts regarding 

the Smiths’ legal rights and obligations under the agreements they were pressured to sign. 

“For example, stating that a timeshare is a ‘good investment’ that can be rented or sold 

implies the ‘present fact’ that the offered timeshare contract conveys a freely alienable 

title, ‘rather than an intangible right to a deed held in trust’ and subject to myriad, vague 

restrictions.” Burgess v. Bluegreen, No. 3:18-cv-119, Doc. 33 at 11. As a result, these 

statements are actionable because, although they appear to be mere opinion or 

conjecture, they necessarily imply facts, and as such, they can form the basis of a 

misrepresentation claim (negligent or intentional) if the facts implied by the statements 

were untrue.   

3. Justifiable Reliance and Contractual Disclaimer  

The next issue regards whether it was “justifiable” for the Smiths to rely on the 

statements made by Bluegreen representatives. Tennessee law requires claimants of fraud 

to demonstrate subjective “justifiable reliance,” rather than objective reasonable reliance. 

See Noblitt v. Bluegreen, 3:18-cv-117, Doc. 29 at 21–24. Defendants start their argument 

in this vein by claiming that Plaintiffs “[c]ontractually [d]isclaimed” reliance on any 

misrepresentations made by Bluegreen’s sale representatives. Both contracts hold: 

NO PURCHASER SHOULD RELY UPON REPRESENTATIONS 
OTHER THAN THOSE INCLUDED IN THIS AGREEMENT. 

[Doc. 25-1, at 4; Doc. 25-2, at 4]. They also state: 

NO ORAL OR WRITTEN REPRESENTATIONS, WARRANTIES. 
The parties hereto agree that this Agreement, along with the documents 
referred to herein, are the only agreements and disclosures between them. 
Purchase should not rely upon any representations, oral or writer which are 
not herein set forth …  
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[Doc. 25-1, at 9; Doc. 25-2, at 9]. This argument is misplaced, however. “Tennessee law … 

gives no effect to disclaimers in the presence of fraud or negligent misrepresentations.” 

Agristor Leasing v. A.O. Smith Harvestore Prod., Inc., 869 F.2d 264, 268 (6th Cir. 1989); 

see also First Nat’l Bank of Louisville v. Brooks Farms, 821 S.W.2d 925, 928 (Tenn. 1991) 

(“[the] Agristor … court held correctly that Tennessee law ‘gives no effect to disclaimers 

in the presence of fraud’”); Noblitt v. Bluegreen, 3:18-cv-117, Doc. 29 at 17. The same is 

true for merger and integration clauses. Am.’s Collectibles Network, Inc. v. Sterling 

Commerce (Am.), Inc., No. 3:09-cv-143, 2016 WL 9132294, at *17 (E.D. Tenn. Sept. 7, 

2016) (collecting cases). Defendants resort to the parol evidence rule likewise fails. Noblitt 

v. Bluegreen, 3:18-cv-117, Doc. 29 at 18–20. 

Bluegreen also argues that the Smiths could not have justifiably relied on 

statements made by Bluegreen representatives because those statements expressly 

contradicted the terms of the contract: 

Purchaser further acknowledges, agrees and represents that the Property and the 
rights and appurtenances described herein (in particular the allocated appurtenant 
Vacation Points) and membership in the Bluegreen Vacation Club are being 
purchased only for Purchaser’s personal use and not for any investment potential 
or any possible rent returns, tax advantages, depreciation, guaranteed buy-back, 
as Purchaser’s principal residence, or for any commercial purpose whatsoever 
(“commercial purpose” includes, but is not limited to, a use or purpose that the 
Developer or the Board of the Association, in its discretion, could reasonably 
conclude constitutes a commercial enterprise or which otherwise suggests an 
intent or expectation to derive profit), all of which Purchaser acknowledges and 
agrees are prohibited and not part of the subject transaction. 

[Doc. 25-1, at 6; Doc. 25-2, at 6]. But whether or not a person’s reliance on 

misrepresentations is “justifiable” is a factual, not a legal, question. City State Bank v. 

Dean Witter Reynolds, Inc., 948 S.W.2d 729, 737 (Tenn. Ct. App. 1996) (“Whether a 

plaintiff’s reliance on alleged misstatements is reasonable is also generally a question of 

fact inappropriate for summary judgment.”). In determining whether a plaintiff 
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justifiably relied on misrepresentations, Tennessee law instructs the “fact-finder” to 

consider “the specific situation of a plaintiff,” and has set out factors, which include: 

(1) the plaintiff's business expertise and sophistication; (2) the existence of 
a longstanding business or personal relationship between the parties; (3) 
the availability of the relevant information; (4) the existence of a fiduciary 
relationship; (5) the concealment of the fraud; (6) the opportunity to 
discover the fraud; (7) which party initiated the transaction; and (8) the 
specificity of the misrepresentation. 

Goodall v. Akers, No. M200801608COAR3CV, 2009 WL 528784, at *6 (Tenn. Ct. App. 

Mar. 3, 2009) (reversing the trial court’s entry of summary judgment); see also Kolstad, 

2018 WL 6832086, at *5 (holding the length of “negotiations” and whether the parties 

were represented by counsel are also relevant considerations). 

 “In the context of a written contract, the presumption is that if the plaintiff signed 

the agreement, she read and understood it.” Noblitt v. Bluegreen, 3:18-cv-117, Doc. 29 at 

29 (citing McNeil v. Nofal, 185 S.W.3d 402, 409–10 (Tenn. Ct. App. 2005)). But, in the 

context of fraud, this presumption is rebuttable. See id.; Kolstad, 2018 WL 6832086, at 

*5. In this regard, “a single contradictory sentence buried somewhere among multiple 

pages of fine print is not the sort of ‘obvious falsity’ capable of defeating justifiable 

reliance. This is particularly true if the plaintiff was unexperienced and was not provided 

a sufficient opportunity to detect the provision in due course.” Noblitt v. Bluegreen, 3:18-

cv-117, Doc. 29 at 30.  

 The Smiths were allegedly pressured into signing the contracts without an 

opportunity to read them or consult counsel. That Bluegreen’s representatives allegedly 

asserted some facts but one, lone sentence buried among pages of fine print signed after 

several hours of high-pressures sales tactics contradicts those statements cannot suffice 
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to bar the Smiths from asserting that they justifiably relied on the representatives’ 

statements.  

4. Statute of Limitations  

Bluegreen also asserts that the Smiths’ fraud claims are untimely pursued. It 

correctly notes that because the statute of limitations on misrepresentation claims is three 

years, see Chattanooga-Hamilton Cty. Hosp. Auth. v. Xerox Corp., No. 1:16-CV-496, 

2017 WL 2637745, at *11 n.9 (E.D. Tenn. June 19, 2017), the Smiths claims should have 

expired on October 2 and November 11, 2017. Because they sued on October 1, 2018, 

Bluegreen contends this action should be dismissed as time-barred. However, the Smiths’ 

claims are not untimely. 

Under Tennessee law, if an action is commenced within the statute of limitations 

but dismissed "upon any ground not concluding plaintiff's right of action," "plaintiff … 

may … commence a new action within one (1) year after" dismissal without regard to the 

normal operation of the statute of limitations. Tenn. Code Ann. § 28-1-105(a). Originally, 

Plaintiffs timely brought their claim in the Sevier County Chancery Court on September 

29, 2017. [See Doc. 25-3, at 1]. The Chancery Court dismissed their case and entered a 

final judgment on July 6, 2018. [See Doc. 25-4, at 2]. Through operation of T.C.A. § 28-1-

105(a), Plaintiffs could commence a “new action” “within one (1) year after” the dismissal 

of their case in the Chancery Court. See Vason v. Nickey, 293 F. Supp. 1405, 1406 (W.D. 

Tenn. 1968) (holding dismissal for lack of jurisdiction permits a litigant to refile pursuant 

to Tennessee’s limitations tolling statute). Plaintiffs, as a result, had until July 6, 2019 to 

refile their action. This action, filed October 1, 2018, was therefore timely. Accordingly, 

Defendants’ Motion to Dismiss [Doc. 25] the claim as failing to state a timely claim for 

intentional and negligent misrepresentations is DENIED. 
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D. Fraudulent Concealment and Constructive Fraud 

Bluegreen next argues that the Smiths’ fraudulent concealment claims should be 

dismissed because neither they nor their alleged agents had an obligation or duty to 

disclose material facts, given that the apparent non-disclosures were provided in the 

terms of the contracts themselves. Proving fraudulent concealment entails four elements: 

(1) an affirmative act by the defendant to conceal the cause of action or the failure to 

disclose material facts despite a duty to speak; (2) the plaintiff “could not have discovered 

the cause of action despite exercising reasonable care and diligence”; (3) the defendant 

must be aware of the wrong; and (4) the concealed information was material to the 

transaction. Estates of Morris v. Morris, 329 S.W.3d 779, 784 (Tenn. Ct. App. 2009). 

Similarly, constructive fraud is a breach of a “legal or equitable duty” with or without 

fraudulent intent when the breach “can be expected to influence the conduct of others.” 

Kincaid v. SouthTrust Bank, 221 S.W.3d 32, 39 (Tenn. Ct. App. 2006). Defendants’ 

primary argument, as mentioned, regards the first element requiring there be a “duty to 

speak” and disclose material facts in the absence of active concealment. Id.  

Generally, a duty to disclose information arises (1) when there exists a fiduciary 

relationship between the parties (e.g., a patient-physician relationship); (2) where one or 

both parties have “expressly repose[d] … trust and confidence” in the other; or (3) “where 

the contract or transaction is intrinsically fiduciary and calls for perfect good faith.” 

GuestHouse Intern., LLC v. Shoney’s N. Am. Corp., 330 S.W.3d 166, 195 (Tenn. Ct. App. 

2010) (citing Macon Cty. Livestock Mkt., Inc. v. Kentucky State Bank, 724 S.W.2d 343, 

349 (Tenn. Ct. App. 1986)). Tennessee courts also recognize that “one may be guilty of 

fraud by his silence, as where it is expressly incumbent upon him to speak concerning 

material matters that are entirely within his own knowledge.” Simmons v. Evans, 185 
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Tenn. 282, 206 S.W.2d 295, 296 (1947). The quintessential example of this latter situation 

is in the real estate transaction context where a latent physical defect affects the subject 

property. See id. 

 The Smiths allege that Maples, Speanburgh, Coker, and Palmer were licensed real 

estate agents. Licensed real estate agents in the state of Tennessee do have a duty of 

honesty and good faith and must disclose adverse facts to all parties to a real estate 

transaction in which they are involved. See Tenn. Code Ann. § 62-13-403. Bluegreen does 

not appear to argue otherwise,3 but instead contends that the apparently fraudulent 

concealments were not “entirely” within their own knowledge because the contracts 

contradicted the assertions. As discussed above, however, the Smiths have alleged that 

Bluegreen created circumstances surrounding the signing that did not permit them to 

obtain the relevant knowledge. Accordingly, they have properly pled a claim for 

fraudulent concealment. 

With regard to constructive fraud, Bluegreen argues that the Smiths failed to plead 

non-disclosure or fraudulent assertions about existing or past facts, and instead rely on 

predictions that do not amount to statements of fact. This is difficult to square with the 

allegations regarding non-disclosures as to the actual value of the timeshare, the lack of 

investment potential, the inability to refinance, the non-value of “equity,” the valuation of 

points, and whether Plaintiffs were receiving a special offer. These were facts existing at 

the time of signing; indeed, they were present facts about the contents of the legal 

instruments that the Smiths ultimately signed. See, e.g., Burgess v. Bluegreen, No. 3:18-

                                                   
3 Bluegreen argues that it had no fiduciary relationship with the Smiths and therefore no duty to 
disclose. Whatever the case on that front, Bluegreen not put forth any reason to doubt that its 
agents’ real estate licenses imposed a duty to disclose. 
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cv-119, Doc. 33 at 11 (“For example, stating that a timeshare is a ‘good investment’ that 

can be rented or sold implies the ‘present fact’ that the offered timeshare contract conveys 

a freely alienable title, ‘rather than an intangible right to a deed held in trust’ and subject 

to myriad, vague restrictions.”).  Accordingly, the Smiths appropriately pled constructive 

fraud. Defendants’ Motion to Dismiss, [Doc. 23], is hereby DENIED as to fraudulent 

concealment and constructive fraud.  

E. Tennessee Timeshare Act 

Bluegreen next seeks to dismiss the Smiths’ Tennessee Timeshare Act claims on 

the grounds that because the subject timeshare property was in Massachusetts, the 

Tennessee Timeshare Act is not applicable to the alleged facts. On the other hand, the 

Smiths allege that Defendants violated the Tennessee Timeshare Act by way of 

misrepresentations and actions taken as part of the timeshare sale in Sevier County, 

Tennessee.  

The Smiths allege that Bluegreen and particularly its agents made representations 

that violated the Tennessee Timeshare Acts’ regulation of “advertisement[s],” which is 

broadly defined to include “any … verbal” statement made “by an individual.” Tenn. Code 

Ann. § 66-32-102(2). The statute is not limited to advertising “materials” as Bluegreen 

argues. There is no statutory basis for that limited definition. The Smiths, more 

particularly, claim that Bluegreen’s agents violated the Timeshare Act’s regulations by 

representing that the timeshare purchase was a “good” investment, among other 

prohibited statements. Tenn. Code Ann. § 66-32-132(3)–(4). A careful review of the 

Tennessee Timeshare Act’s text reveals that “the statute regulates any timeshare 

advertisement that is disseminated within the state, regardless of the timeshare’s 

location.” Noblitt v. Bluegreen, 3:18-cv-117, Doc. 29 at 35. 
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Bluegreen also argues that the Smiths unjustifiably relied on these prohibited 

advertisements. Even if the Court were to reject this argument as lacking merit, see supra 

discussion about reliance in the fraud context, the statute prohibits timeshare sellers from 

using certain “specific” advertisements without regard to whether consumer reliance on 

those advertisements would be justified. That is not an element of the statute, and the 

Court declines to read an unwritten requirement into state law. Accordingly, Bluegreen’s 

Motion to Dismiss on the grounds that the Smiths failed to state a claim under the 

Tennessee Timeshare Act is DENIED. 

F. Breach of Contract  

Bluegreen next argues that the Smiths’ breach of contract allegations fail to state a 

claim for relief. The Smiths assert that their timeshare contracts were breached due to 

them being denied reservations “when rooms were available,” and this was allegedly due, 

in part, to Bluegreen itself marketing those rooms and renting them out on the open 

market in competition with the Smiths’ right to reserve. [Doc. 22, at 33–34]. This, 

however, was not a breach of the express terms of the contract. The Smiths’ timeshare 

contract merely permitted Plaintiffs to reserve the relevant timeshare properties “on a 

first-come-first-serve basis,” and it was further “subject to the home resort priority 

reservation right.” [Doc. 25-1, at 6; Doc. 25-2, at 6]. Indeed, the right to reserve could be 

limited to certain “Accommodations or Facilities” depending on the number of timeshare 

points Plaintiffs’ have available. [Id.]. The contract furthermore only permitted Plaintiffs’ 

the right to reserve rooms subject to restrictions on “weekend and holiday use.” [Id.]. 

Accordingly, not renting rooms when there were rooms available as alleged was not a 

breach of the contract. 
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 In addition to an alleged breach of the written contract, the Smiths claim that other 

contracts resulted from “oral promises.” [Doc. 22, at 33]. Among these promises were 

those by Bluegreen agents who promised to “answer their cell phones” if the Smiths ever 

had any concerns; the Smiths now claim they breached this promise. Even assuming an 

enforceable contract resulted from this promise (e.g., whether there was consideration 

among other things), the claim fails under the parol evidence rule. The Parties’ contract 

was fully integrated, and the parol evidence rule precludes Plaintiffs from relying upon 

representations before or during the execution of the subject contract. Exxon Mobil Oil 

Corp. v. Thomas, No. 25 3:05-CV-102, 2006 WL 3511141, at *4 (E.D. Tenn. Dec. 4, 2006). 

Accordingly, Defendants’ Motion to Dismiss, [Doc. 25], is GRANTED in part, and 

Plaintiffs’ contract claims are hereby DISMISSED. 

G. Unconscionability 

 Bluegreen next seeks to dismiss the Smiths’ unconscionability claims. To start, the 

Court finds that the Smiths have made out a plausible claim that the subject timeshare 

agreement was procedurally unconscionable. For instance, they claim that they were 

presented the agreement as a “take it or leave it” adhesion contract in which they had little 

to no bargaining power. However, it is not enough for one to claim that a given contract 

is procedurally unconscionable. A claimant asserting unconscionability must also 

plausibly plead the subject agreement is likewise substantively unconscionable. See Byrd 

v. SunTrust Bank, No. 2:12-cv-02314-JMP-cgc, 2013 WL 3816714, at *6 (W.D. Tenn. 

2013). To make out a claim that the subject timeshare contract is substantively 

unconscionable, Plaintiffs must plausibly plead that “the ‘inequality of the bargain is so 

manifest as to shock the judgment of a person of common sense, and where the terms are 

so oppressive that no reasonable person would make them on the one hand, and no honest 
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and fair person would accept them on the other.’” Id. at *10. That is obviously a high 

standard.  

Although the Court finds the contract would not likely attract a majority of 

potential consumers interested in purchasing vacation accommodations, it is certainly 

not one that no rational purchaser would enter into. If the proposed benefit of the 

contract—being able to annually or biannually reserve timeshare accommodations 

subject to the contractual conditions—supplies an individual with utility greater than the 

costs incurred, that consumer could sensibly agree to the contract. Such a decision could 

hardly be called irrational, and certainly could not be called unconscionable. The Court 

finds that the subject timeshare agreements here are not devoid of any value, and that the 

costs of the agreement do not far outweigh their apparent utility. As such, the timeshare 

contracts are not unconscionable and Bluegreen’s Motion to Dismiss, [Doc. 25], in this 

regard is GRANTED in part. Accordingly, Plaintiffs’ unconscionability claim is 

DISMISSED. 

H. Voidable Perpetual Contract 

The Smiths assert that the timeshare contract was an illegal perpetual contract 

voidable at will by the Parties. Courts are, however, “loathe to infer a perpetual 

obligation.” Johnson v. Welch, No. M2002-00790-COA R3-CV, 2004 WL 239756, at *10 

(Tenn. Ct. App. 2004). Where parties to a contract indicate an intent to continue the 

contractual obligations “indefinitely until the occurrence of a particular event,” courts will 

uphold and enforce the contract, not make it terminable at will. Id. Here, the contract 

terminates upon the purchasers’ breach including not making relevant payments. See, 

e.g., id. (holding a contract was not voidable as being perpetual when it “was clearly 

revocable for material breach by either party or by mutual agreement”). As a result, the 
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subject contract was not a perpetual contract that was terminable at will, but rather was 

an indefinite contract that was “terminable for the causes set out therein.” Id.; [see, e.g., 

Doc. 25-1, at 6] (allowing termination of the contract due to breach). “It is generally held 

that parties may contract for an indefinite term whose duration is defined by the conduct 

of the parties as set out in the conditions agreed to for continuation or termination.” 

Johnson, No. M2002-00790-COA R3-CV, 2004 WL 239756, at *10. “Accordingly, 

contracts stating that the obligations would continue ‘as long as’ or ‘so long as’ a party 

fulfilled specified obligations have been found valid and enforceable.” Id. The contract 

here is such a contract. 

Upon termination of the timeshare contract the Smiths could be potentially liable 

for liquidated damages, which the Smiths have not asserted were punitive. The Smiths, 

for instance, are obligated to pay the sums incurred prior to any breach upon termination 

of the agreement, such as unpaid fees and the remaining balance of the “Purchase Price” 

of the timeshare. [See, e.g., Doc. 25-1, at 6]. If the contract were perpetual, they would 

continue to incur maintenance fees and other costs indefinitely despite the breach of the 

contract. Such an agreement would, of course, be terminable at will, but at the 

termination of the timeshare agreement, the Smiths (under the terms of the agreement) 

would not incur obligations to pay maintenance fees indefinitely as the Smiths suggest. 

Accordingly, Bluegreen’s Motion to Dismiss, [Doc. 25], is GRANTED in part and the 

perpetual contract claim is DISMISSED.  

I. Civil Conspiracy 

As mentioned above, the Smiths have voluntarily agreed to nonsuit their claim for 

civil conspiracy. Bluegreen’s Motion to Dismiss is therefore GRANTED in part and the 

civil conspiracy claim is DISMISSED. Civil conspiracy was the only claim against 
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defendants Bluegreen Corporation, Vacation Trust, Inc., and Bluegreen Vacation Club, 

Inc. Accordingly, those defendants are hereby DISMISSED from this lawsuit. 

IV. CONCLUSIONS 

 The Court finds it has jurisdiction to entertain Plaintiffs’ suit, and the 

instant claims are not barred by res judicata or collateral estoppel. As such, 

Defendants’ Motion to Dismiss the Amended Complaint on those grounds 

is DENIED. 

 Plaintiffs have sufficiently stated fraud, constructive fraud, fraudulent 

concealment, intentional misrepresentation, negligent misrepresentation, 

and Tennessee Timeshare Act claims. Defendants’ Motion to Dismiss on 

that basis is likewise DENIED. 

 Plaintiffs have failed to sufficiently plead a breach of contract claim. 

Additionally, the unconscionability and “indefinite duration” claims are not 

sufficiently pled. Accordingly, those claims are DISMISSED. Defendants’ 

Motion to Dismiss on that basis will be GRANTED in part.  

 Defendants Bluegreen Corporation, Vacation Trust, Inc., and Bluegreen 

Vacation Club, Inc. are hereby DISMISSED from this lawsuit.  

 

SO ORDERED this 25th day of September, 2019. 

       
        
        
             
                /s/ Harry S. Mattice, Jr._____ 
               HARRY S. MATTICE, JR. 
       UNITED STATES DISTRICT JUDGE 
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