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PROCEEDINGS (IN CHAMBERS): ORDER GRANTING PLAINTIFF’S MOTION TO
REMAND FOR LACK OF SUBJECT MATTER
JURISDICTION [filed 6/8/2012; Docket No. 9]

On June 8, 2012, Plaintiff Timeshare Relief, Inc. (“Plaintiff”) filed a Motion to Remand for
Lack of Subject Matter Jurisdiction.  On June 18, 2012,  Defendant Westgate Resorts, Ltd.
(“Defendant” or “Westgate”) filed its Opposition, and on July 9, 2012 filed its Amended Opposition. 
On July 16, 2012, Defendant filed a Reply.  Pursuant to Rule 78 of the Federal Rules of Civil
Procedure and Local Rule 7-15, the Court found the matter appropriate for submission on the
papers without oral argument.  The matter was, therefore, removed from the Court’s July 30, 2012
hearing calendar and the parties were given advance notice.  After considering the moving,
opposing, and reply papers, and the arguments therein, the Court rules as follows:

I. FACTUAL AND PROCEDURAL BACKGROUND

Defendant Westgate sells timeshares to consumers.  Plaintiff assists those consumers and
other timeshare owners in terminating their timeshare ownership by transferring their title when
such ownership no longer suits their budget or lifestyle and they no longer wish to own such
timeshares.  Plaintiff alleges that it has entered into contracts with Westgate timeshare owners to
facilitate transfer of their interests in Westgate timeshares but that Westgate has unlawfully
delayed or refused to process ownership transfers of such timeshares.  

On February 23, 2012, Plaintiff filed a Complaint against Defendant Westgate in Ventura
County Superior Court alleging the following claims for relief:  (1) intentional interference with
contractual relations; (2) negligent interference with contractual relations; (3) intentional
interference with prospective economic relations; (4) negligent interference with prospective
economic relations; (5) equitable estoppel; (6) unfair business practices in violation of Cal. Bus. &
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Prof. Code § 17200; (7) injunctive relief; and (8) declaratory relief.  Plaintiff seeks damages,
exemplary and punitive damages, an injunction enjoining Westgate from continuing to delay or
refuse to process timeshare ownership transfers, a declaration that Westgate’s delay or refusal to
process timeshare ownership transfers is unlawful, and costs.  In its Complaint, Plaintiff specifically
alleges:  “This action may not be properly removed to federal court.  There is no federal question
and the amount in controversy does not exceed $75,000, exclusive of interest and costs.” 
Complaint at ¶ 9. 

On May 11, 2012, Westgate filed a Notice of Removal, alleging that this Court has
jurisdiction pursuant to 28 U.S.C. § 1332(a), and that despite Plaintiff’s claim in its Complaint, that
the amount in controversy exceeds $75,000.  Plaintiff moves to remand on the grounds that
Westgate has failed to meet its burden of demonstrating that the amount in controversy exceeds
$75,000.

II. LEGAL STANDARD

A motion to remand is the proper procedure for challenging removal.  See N. Cal. Dist.
Council of Laborers v. Pittsburgh-Des Moines Steel Co., 69 F.3d 1034, 1038 (9th Cir.1995).  The
removal statute is strictly construed, and any doubt about the right of removal is resolved in favor
of remand.  See Gaus v. Miles, Inc., 980 F.2d 564, 566 (9th Cir.1992); see also Prize Frize, Inc. v.
Matrix, Inc., 167 F.3d 1261, 1265 (9th Cir.1999).  Consequently, if a plaintiff challenges the
defendant’s removal of a case, the defendant bears the burden of establishing the propriety of the
removal.  See Gaus, 980 F.2d at 566; see also Duncan v. Stuetzle, 76 F.3d 1480, 1485 (9th
Cir.1996) (citations and quotations omitted) (“Because of the Congressional purpose to restrict the
jurisdiction of the federal courts on removal, the statute is strictly construed, and federal jurisdiction
must be rejected if there is any doubt as to the right of removal in the first instance.”). 

III. DISCUSSION

“A civil action in state court may be removed to federal district court if the district court has
‘original jurisdiction’ over the matter.”  Lowdermilk v. United States Bank Nat’l Ass’n, 479 F.3d 994,
997 (9th Cir. 2007).  Diversity jurisdiction founded under 28 U.S.C. § 1332(a) requires that (1) all
plaintiffs be of different citizenship than all defendants, and (2) the amount in controversy exceed
$75,000.  See 28 U.S.C. § 1332.  It is undisputed that the parties are completely diverse.  The only
issue is whether Westgate has met its burden of demonstrating that the amount in controversy
exceeds $ 75,000.  

28 U.S.C. § 1446(c)(2), recently amended by the Federal Courts Jurisdiction and Venue
Clarification Act of 2011, provides in relevant part:

If removal of a civil action is sought on the basis of the jurisdiction conferred by
section 1332(a), the sum demanded in good faith in the initial pleading shall be
deemed to be the amount in controversy, except that --

(A) the notice of removal may assert the amount in controversy if the initial
pleading seeks --
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(i) nonmonetary relief; or

(ii) a money judgment, but the State practice either does not permit
demand for a specific sum or permits recovery of damages in
excess of the amount demanded; and

(B) removal of the action is proper on the basis of an amount in controversy
asserted under subparagraph (A) if the district court finds, by the
preponderance of the evidence, that the amount in controversy exceeds
the amount specified in section 1332(a).

28 U.S.C. § 1446(c)(2).  Because California permits recovery of damages in excess of the amount
demanded and Plaintiff seeks nonmonetary relief in its Complaint, the preponderance of the
evidence standard set forth in 28 U.S.C. 1446(c)(2) applies.  Accordingly, even though Plaintiff has
expressly alleged that the amount in controversy does not exceed $75,000,  Westgate may
establish that removal is proper if it can prove by a preponderance of the evidence that the amount
in controversy exceeds $75,000.  In determining whether Westgate has met this burden, the Court
“may consider whether it is ‘facially apparent’ from the complaint that the jurisdictional amount is in
controversy.  If not, the court may consider facts in the removal petition, and may ‘require parties to
submit summary-judgment-type evidence relevant to the amount in controversy at the time of
removal.’”   Singer v. State Farm Mutual Automobile Ins. Co., 116 F.3d 373, 377 (9th Cir. 1997)
(quoting Allen v. R & H Oil & Gas Co., 63 F.3d 1326, 1335-36 (5th Cir. 1995)).  “Conclusory
allegations as to the amount in controversy are insufficient.”  Matheson v. Progressive Specialty
Ins., 319 F.3d 1089, 1090 (9th Cir. 2003). 

Here, the Court concludes that Westgate has failed to prove by a preponderance of the
evidence that the amount in controversy exceeds $75,000. Westgate assumes without support that
Plaintiff has been required to, or will be required to, refund the fees paid by the timeshare owners
with respect to all currently pending timeshare transfers, and then extrapolates Plaintiff’s lost profits
and punitive damages.  However, Plaintiff has demonstrated that these assumptions are false. 
Plaintiff has presented evidence that, as of the date of removal, the amount of damages incurred
by Plaintiff for refunds relating to Westgate timeshares does not exceed $10,000 and that Plaintiff
has not yet incurred any lost profits or losses with respect to its reputation and good will in
connection with any Westgate timeshares.  The Court also concludes that Westgate’s calculation
of its cost of compliance with the injunction sought is specious.  Plaintiff seeks an injunction
enjoining Westgate from continuing to delay or refuse to process timeshare ownership transfers,
not for an injunction requiring Westgate to waive its right of first refusal.  See Complaint at ¶ 51;
Prayer for Relief.  Moreover, although the jurisdictional amount may be satisfied by claims for
punitive damages, Westgate’s conclusory allegations with respect to punitive damages do not prove
by a preponderance of the evidence that the jurisdictional amount is satisfied.  Even assuming a 1:1
ratio of actual to punitive damages, Westgate has failed to prove by a preponderance of the
evidence that the jurisdictional amount is satisfied.  
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IV. CONCLUSION

For the foregoing reasons, Plaintiff’s Motion to Remand for Lack of Subject Matter
Jurisdiction is GRANTED.  This action is REMANDED to Ventura County Superior Court for lack of
subject matter jurisdiction.  See 28 U.S.C. § 1447(c).

IT IS SO ORDERED.
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