
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

AT KNOXVILLE 
 
MARILYN MOORE, et al.,     ) 
       ) 
  Plaintiffs,    ) 
       )  
v.       ) No. 3:18-CV-410-DCLC-HBG 
       )   
WESTGATE RESORTS, LTD., et al.,  ) 
       ) 
  Defendants.      ) 
 

MEMORANDUM AND ORDER 
 

This case is before the undersigned pursuant to 28 U.S.C. § 636, the Rules of this Court, 

and Standing Order 13-02.  Now before the Court is Defendants’ Motion for Protective Order for 

Booking Company Subpoenas [Doc. 83] and Motion for Protective Order for Timeshare Reseller 

Subpoenas [Doc. 84].  Plaintiffs subsequently responded in opposition [Docs. 88, 91], and 

Defendants filed a Reply [Doc. 97] with respect to Plaintiffs’ Response in Opposition to Protective 

Order for Timeshare Reseller Subpoenas [Doc. 91].  The Motions are now ripe for adjudication.  

Accordingly, for the reasons more fully explained below, the Court finds Defendants’ Motion for 

Protective Order for Booking Company Subpoenas [Doc. 83] well-taken in part, and it will be 

GRANTED IN PART and DENIED IN PART, while Defendants’ Motion for Protective Order 

for Timeshare Reseller Subpoenas [Doc. 84] will be GRANTED. 

I. POSITIONS OF THE PARTIES 

 Plaintiffs have commenced this action on behalf of a Proposed Class alleging that a number 

of individuals purchased “floating use plan” timeshare properties at the Westgate Smoky Mountain 

Resort (“the Resort”) from September 25, 2008 through the date of certification and were similarly 

injured by Defendants’ omissions.  [Doc. 98 at ¶ 114].  Plaintiffs bring suit against Defendants 
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Westgate Resorts, Ltd., Westgate Marketing, LLC, and CFI Resorts Management, Inc. 

(collectively referred to as the “Resort Defendants”), as well as Defendants Central Florida 

Investments, Inc., Westgate Vacation Villas, LLC, and Westgate Resorts, Inc. (collectively 

referred to as the “Non-Resort Defendants”).    

Defendants state that Plaintiffs initially served notices of the subpoenas to several booking 

companies on the Resort Defendants, without the subpoenas attached, on November 27, 2019.  

[Doc. 83 at 3].  Defendants further allege that after they requested the subpoenas, Plaintiffs did not 

inform the Resort Defendants until December 3, 2019 that the subpoenas had not yet been served.  

[Id.].  Plaintiffs then served amended notices of the subpoenas on December 5, 2019, which 

included AirBnB, Inc., Booking Holdings, Inc.1, and Expedia Group, Inc.2 (collectively referred 

to as the “Booking Companies”).  See [Doc. 83-1]. 

Additionally, Resort Defendants state that Plaintiffs served notices of their subpoenas to 

several timeshare reseller companies on December 11, 2019 [Doc. 84 at 4], including Timeshares 

Only, LLC, V.I. Network, Inc., VP Resales, LLC, Bay Tree Solutions, Inc., Premiere Timeshare 

Resale, Sellmytimesharenow, LLC, and Timeshare Resale Vacations, LLC (collectively referred 

to as the “Timeshare Resellers”).  See [Doc. 84-1]. 

 Resort Defendants first seek [Doc. 83] a protective order to prohibit the discovery that 

Plaintiffs seek from the Booking Companies pursuant to Federal Rules of Civil Procedure 26 and 

45.  Resort Defendants assert that “the discovery sought is outside the scope of permissible 

discovery and . . . even if any of [the] discovery sought would be within the scope of permissible 

 
1 Defendants note that Booking Holdings, Inc. includes booking.com, priceline.com, and 

kayak.com.  [Doc. 83 at 4]. 
 
2 Defendants note that Expedia Group, Inc. includes hotels.com, travelocity.com, 

orbitz.com, expedia.com, hotwire.com, and vrbo.com, among other related websites.  [Id.]. 
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discovery, [the] same could be obtained more readily from parties to the litigation.  [Id. at 1].  

Defendants assert that Plaintiffs seek discovery from the Booking Companies to obtain evidence 

that Resort Defendants have rented timeshare intervals to the public, despite this being an 

undisputed fact.  In an argument familiar to the Court at this time, Resort Defendants claim that 

Plaintiffs all purchased floating use timeshare plans, and Resort Defendants own a significant 

percentage of intervals at the Resort—whether through unsold intervals or intervals that Resort 

Defendants obtained from purchasers who defaulted on their payment obligations.   

 While reviewing the specific requests set forth in the subpoenas to the Booking Companies, 

Resort Defendants claim that “[t]his extremely broad discovery would not be proportional to the 

Plaintiffs’ individual claims,” would not relate to the proposed class, and “Plaintiffs should not be 

permitted to use subpoenas to circumvent the discovery rules” after Resort Defendants objected to 

producing the discovery sought.  [Doc. 83 at 4].  Defendants assert that several of the categories 

of information and documents requested in the subpoenas are not limited in any way to the Resort 

Defendants, would have no bearing on any issue in the case, and are overbroad and 

disproportionate at this time.  Resort Defendants also allege that the subpoenas to the non-party 

Booking Companies would be unduly burdensome to the producing Booking Companies.   

 Plaintiffs respond [Doc. 88] that discovery from the Booking Companies regarding 

Defendants’ rentals of units at the Resort is relevant to their claims that they have not been able to 

use their timeshare units as reasonably expected because of Resort Defendants’ booking of 

vacation rentals through the Booking Companies.  Plaintiffs assert that “Defendants should not be 

allowed to prevent Plaintiffs from obtaining relevant discovery from third-parties simply by 

making an unsupported assertion, calling it an ‘undisputed fact’ [regarding ownership], and then 

concluding that the information is irrelevant.”  [Id. at 6].  Therefore, Plaintiffs claim that Resort 
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Defendants have failed to show good cause for a protective order by failing to demonstrate a 

“clearly defined and serious injury” from the requested discovery by showing any unfair prejudice.  

[Id.].  Plaintiffs assert that “[n]ot only have Defendants specifically disavowed that they are 

asserting undue burden as a basis for their motion, they do not have standing to challenge the 

subpoenas on the grounds of undue burden.”  [Id. at 7]. 

 Resort Defendants also seek [Doc. 84] a protective order to prohibit the requested 

documents in the subpoenas to the Timeshare Resellers, claiming that the requested discovery is 

outside of the scope of permissible discovery, disproportional to the needs of the case, and unduly 

burdensome.  Defendants state that Plaintiffs testified that they did not attempt to sell their 

timeshares, as well as acknowledged that purchasers of resold timeshares would have severely 

limited opportunities to reserve occupancy.  Moreover, Resort Defendants claim that the requested 

documents are not limited in any way, and the discovery is not relevant to establish the value of 

the timeshares that Plaintiffs purchased.  Resort Defendants assert “this broad discovery would not 

be proportional to Plaintiffs’ individual or class claims.”  [Id. at 5].  Additionally, Defendants 

contend that the requested communications between Timeshare Resellers and the Resort 

Defendants would be available for discovery from the Resort Defendants, and Plaintiffs have not 

requested these documents or established that they would be discoverable. 

 Plaintiffs respond [Doc. 91] that the requested information about “the actual value of 

timeshare interests at [the Resort] on the resale market” is relevant to their claims for damages, 

and Defendants have failed to demonstrate good cause necessary for a protective order.  Plaintiffs 

state that information about the fair market value of timeshares on the resale markets is relevant to 

benefit of the bargain recovery for fraud claims, as well as damages for their breach of contract 

claims.  Additionally, Plaintiffs assert that Resort Defendants’ only argument to establish good 
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cause for a protective order “is their hyperbolic claim that Plaintiffs are seeking communications 

between the resale companies and ‘over 73,000 timeshare owners,’” and Plaintiffs “expect these 

communications to show that, in fact, timeshare interests at the Resort have little to no resale 

value.”  [Id. at 4]. 

 Resort Defendants reply [Doc. 97] that the resale value of Plaintiffs’ timeshare interests is 

not relevant to their damages claims, and the resale value does not relate to what they were 

promised or the actual value of what they received, as each Plaintiff acknowledged “that the rights 

they received are different from the  rights any purchaser would have in a resale transaction.”  [Id. 

at 2].  Additionally, Resort Defendants respond that even if Plaintiffs have established the 

relevance of the requested documents, they have failed to demonstrate how every sale or resale of 

a timeshare interest since 2008 is proportional to Plaintiffs’ claims.  Defendants assert that this 

alleged individualized discovery would also be unduly burdensome to the Resort Defendants, as 

“[t]t is neither reasonable nor appropriate to force all parties to sift through documents relating to 

thousands or tens of thousands of real estate transactions, for timeshare resales of different 

timeshares, with different use rights, varying over a decade.”  [Id. at 3]. 

II. DISCOVERY STANDARD 

Federal Rule of Civil Procedure 45 governs the use of subpoenas. Specifically, Rule 

45(d)(3)(A) provides that a court must quash or modify a subpoena that (i) fails to allow a 

reasonable time to comply; (ii) requires a person to comply beyond the geographical limits 

specified in Rule 45(c); (iii) requires disclosure of privileged or other protected matter, if no 

exception or waiver applies; or (iv) subjects a person to undue burden. 

“Ordinarily a party has no standing to seek to quash a subpoena issued to someone who is 

not a party to the action, unless the objecting party claims some personal right or privilege with 
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regard to the documents sought.”  Diamond Resorts Int’l, Inc. v. Phillips, No. 3:17-CV-01124, 

2018 WL 4328257, at *2 (M.D. Tenn. July 16, 2018) (quoting 9A Charles Alan Wright and Arthur 

R. Miller, et al., Federal Practice and Procedure § 2549 (3d ed.)); see also White Mule Co. v. ATC 

Leasing Co., LLC, No. 3:07-cv-057, 2008 WL 2680273, at *4 (N.D. Ohio June 25, 2008) (“In the 

absence of a claim of privilege, propriety interest, or personal interest, a party has no standing to 

quash a subpoena directed at a non-party.”) (internal citations omitted). 

 However, “where a party’s standing may fall short to quash a subpoena under Rule 45, 

Rule 26(c) affords parties the ability to move for a protective order on a third party’s behalf.”  

Diamond Resorts, 2018 WL 4328257, at *2; see, e.g., Callidus Capital Corp. v. FCA Grp., No. 

14-10484, 2018 WL 1556231, at *3 (E.D. Mich. Mar. 30, 2018) (“Therefore, this court must 

consider whether the subpoenas’ requests are ‘overly broad or seek[ ] irrelevant information under 

the same standards set forth in Rule 26(b) and as applied to Rule 34 requests for production.’”) 

(quoting Transcor, Inc. v. Furney Charters, Inc., 212 F.R.D. 588, 591 (D. Kan. 2003)).  

Courts have recognized that “the scope of discovery under a subpoena is the same as the 

scope of discovery under Rule 26.”  Hendricks v. Total Quality Logistics, LLC, 275 F.R.D. 251, 

253 (S.D. Ohio May 6, 2011) (citing Barrington v. Mortgage IT, Inc., No. 07-61304-CIV, 2007 

WL 4370647, *3 (S.D. Fl. Dec. 10, 2007)).  Federal Rule of Civil Procedure 26(b)(1) provides as 

follows:  

Unless otherwise limited by court order, the scope of discovery is as follows: 
Parties may obtain discovery regarding any nonprivileged matter that is relevant to 
any party’s claim or defense and proportional to the needs of the case, considering 
the importance of the issues at stake in the action, the amount in controversy, the 
parties’ relative access to relevant information, the parties’ resources, the 
importance of the discovery in resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its likely benefit.  
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Courts have explained that the “scope of discovery under the Federal Rules of Civil 

Procedure is traditionally quite broad.”  Meredith v. United Collection Bureau, Inc., 319 F.R.D. 

240, 242 (N.D. Ohio 2017) (quoting Lewis v. ACB Bus. Serv., Inc., 135 F.3d 389, 402 (6th Cir. 

1998)). Courts have cautioned, however, that “[d]iscovery requests are not limitless, and parties 

must be prohibited from taking ‘fishing expeditions’ in hopes of developing meritorious claims.”  

Bentley v. Paul B. Hall Reg’l Med. Ctr., No. 7:15-CV-97-ART-EBA, 2016 WL 7976040, at *1 

(E.D. Ky. Apr. 14, 2016). “[T]he [C]ourt retains the final discretion to determine whether a 

discovery request is broad or oppressive.”  Id. (citing Surles v. Greyhound Lines, Inc., 474 F.3d 

288, 305 (6th Cir. 2007)).  

Under Rule 26(c)(1)(G), “[t]he court may, for good cause, issue an order to protect a party 

or person from annoyance, embarrassment, oppression, or undue burden or expense.”  Further, 

good cause exists when the party moving for the protective order “articulate[s] specific facts 

showing ‘clearly defined and serious injury’ resulting from the discovery sought . . .”  Nix v. Sword, 

11 Fed. App’x 498, 500 (6th Cir. 2001) (citing Avirgan v. Hull, 118 F.R.D. 252, 254 (D.D.C. 

1987)); see also In re Skelaxin Antitrust Litig., 292 F.R.D. 544, 549 (E.D. Tenn. 2013) (“To show 

good cause, the moving party must articulate specific facts that show a clearly defined and serious 

injury resulting from the discovery sought; mere conclusory statements will not be sufficient.”). 

“The burden of establishing good cause for a protective order rests with the movant.”  Nix, 11 Fed. 

App’x at 500.   

Further, as the Court has previously detailed in this case, precertification discovery is 

“limited and in the discretion of the court,” as well as that the plaintiff generally bears the burden 

of demonstrating “that discovery is likely to produce substantiation of the class allegations” and 

“illuminate issues upon which a district court must pass in deciding whether a suit should proceed 
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as a class action under Rule 23.”  Kane v. Nat’l Action Fin. Servs., Inc., No. 11-11505, 2012 WL 

1658643, at *6 (E.D. Mich. May 11, 2012) (internal citations and quotation marks omitted).  “The 

permitted discovery should be broad enough to give plaintiffs a realistic opportunity to satisfy the 

Rule 23 requirements, but narrow enough to prevent defendants from being unduly burdened by 

discovery that is irrelevant, privileged, or confidential.”  Firneno v. Nationwide Mktg. Servs., Inc., 

No. 14-CV-10104, 2016 WL 11582360, at *2 (E.D. Mich. Mar. 24, 2016) (citing Nash v. City of 

Oakwood, 90 F.R.D. 633, 636 (S.D. Ohio 1981)).   

III. BOOKING COMPANY SUBPOENAS 

In the subpoenas to the Booking Companies, Plaintiffs seek the production of documents 

or information containing: 

1. Your policies, rules, regulations or requirements that govern how a hotel or 
resort entity may list available units or rooms for booking on your website. 
 

2. Your method for approving and allowing hotel or resort entities, including 
any Defendant, to list, advertise, or otherwise promote any Unit in the 
Resort on your website, or through any other forms of media in your control, 
including, but not limited to, telephone, text message, online social media, 
and print. 

 
3. All communications with any Defendant regarding the sale, resale, 

marketing, upgrade, maintenance, availability, or booking of any Unit in the 
Resort. 

 
4. All documents provided to you by Defendants related to listings, 

advertisements, or promotions of Units in the Resort. 
 

5. All communications with any Defendant regarding the listing of, 
advertising of, or promotion of any Unit in the Resort on your website or 
via other media in your control, including, but not limited to, telephone, text 
message, online social media, and print. 

 
6. All documents and communications relating to any compensation, 

consideration, or other benefit or renumeration you received from or paid 
to any Defendant in connection with listing, advertising, or promoting any 
Unit in the Resort on your website, or via other media in your control. 
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7. All documents related to bookings, reservations, or other transactions made 
for Units in the Resort during the Time Period, using your website, or any 
other booking medium in your control. 

 
8. Any documents or communications relating to agreements, understandings, 

or contracts You have with any Defendant about the listing, advertising, or 
promotion of any Unit in the Resort on your website, or via other media in 
your control, including, but not limited to, telephone, text message, online 
social media, and print. 

 
[Doc. 83-1 at 11–12, 22–23, 33–34]. 

Here, the Court finds that several of Plaintiffs’ requests set forth in the subpoenas to the 

Booking Companies conflict with the Court’s previous Order [Doc. 100] granting in part and 

denying in part Defendants’ Motion for Protective Order from Plaintiff’s Notice of Corporate 

Representative Deposition [Doc. 82].  The Court previously detailed that Plaintiffs sought 

deposition testimony pursuant to Federal Rule of Civil Procedure 30(b)(6) on “[a]ny business or 

financial relationship between you and/or any Defendant with any third-party booking entity (such 

as Hotels.com, VRBO, AirBnB, Expedia) involved in reserving or facilitating reservations of Units 

at the Resort,” as well as “Defendants’ and the Owners’ Association’s receipt of revenue from the 

rental of units at the Resort.”  [Doc. 100 at 17]; see [Doc. 82-1 at 9].  The undersigned found that: 

Topics 14 and 15 are overly broad and unduly burdensome on Defendants.  
Requiring Defendants to provide deposition testimony as to all business or financial 
relationships with third-party booking companies or the receipt of revenue from 
rental units is not proportional to the needs of the case at this time.  However, 
Plaintiffs will be permitted to question Resort Defendants as to the general process 
for setting aside timeshare units as vacation rentals, as well as the 2004 Amendment 
to the Declaration of Covenants, Conditions, and Restrictions for the Resort.  
Accordingly, Defendants’ Motion for Protective Order will be granted in part and 
denied in part with respect to Topics 14 and 15. 
 

[Doc. 100 at 18]. 

Plaintiffs’ requests for the categories of documents in the subpoenas set forth in categories 

three through eight—related to the Resort Defendants’ relationship with the respective Booking 
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Companies, as well as the receipt of revenue stemming from any such relationship—are in conflict 

with the previous discovery order [Doc. 100] in this case.  The undersigned has already detailed 

the appropriate scope of precertification discovery involving the Booking Companies and the 

Resort in this case.  Additionally, Plaintiffs made similar arguments that the requested discovery 

was relevant to their claims that “Defendants failed to disclose that it sets aside a substantial 

number of units in the Resort as vacation rentals.”  [Id. at 18].   

Therefore, the Court finds that the requests for similar information in Plaintiffs’ subpoenas 

to the non-party Booking Companies are inappropriate at this time.  See, e.g., McNulty v. Reddy 

Ice Holdings, Inc., No. 08-13178, 2011 WL 39131, at *4 (E.D. Mich. Jan. 6, 2011) (“Thus, 

Plaintiff’s discovery requests for documents related to the underlying conspiracy must be denied 

as irrelevant, even under the broad scope of Rule 26.  To grant Plaintiff this discovery would 

also circumvent Judge Borman’s previous orders in this case.”), aff’d, No. 2011 WL 717479 (E.D. 

Mich. Feb. 22, 2011); Caston v. Hoaglin, No. CIV A 2:08-CV-200, 2009 WL 1687927, at *3 (S.D. 

Ohio June 12, 2009) (“Regardless of how plaintiff attempts to frame his request, a Rule 

45 subpoena is a discovery device that may not be used to circumvent other civil rules or court 

orders.”); FLOORgraphics, Inc. v. News Am. Mktg. In-Store Servs., Inc., No. CIV A 04-3500 AET, 

2007 WL 1613217, at *3 (D.N.J. June 1, 2007) (“With the subpoena issued to Insignia, which is 

not a CPG named in Plaintiff’s complaint, Plaintiff is seeking discovery outside the scope of that 

permitted in the Court’s previous Orders . . . The Court has already determined the appropriate 

scope of discovery in this case. Plaintiff’s subpoena either duplicates or exceeds this scope. 
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Therefore, the Court finds good cause for the entry of a protective order, and it will not permit this 

discovery.”).3 

Additionally, the Court finds that many of the documents requested in the subpoenas to the 

Booking Companies are overly broad and not proportional to the needs of the case at this time.  

“Rule 45 does not list irrelevance or overbreadth as reasons for quashing a subpoena.  Courts, 

however, have held that the scope of discovery under a subpoena is the same as the scope of 

discovery under Rule 26.”  Hendricks v. Total Quality Logistics, LLC, 275 F.R.D. 251, 253 (S.D. 

Ohio 2011) (quoting Barrington v. Mortage IT, Inc., No. 07-61304, 2007 WL 4370647, at *3 (S.D. 

Fla. Dec. 10, 2007)).  Plaintiffs’ requests seek all communications with any Defendant from 

September 25, 2008 until the present, as well as all documents involving any attempt by an 

individual to book a unit at the Resort, regardless of whether an attempt was successful.  The Court 

has already found that requested discovery into the business and financial relationships between 

the Booking Companies and the Resort Defendants is not appropriate for precertification discovery 

at this time.  Further, Plaintiffs failed to object to the sections of the Court’s previous discovery 

order involving Defendants’ financial relationships with the Booking Companies, which the Court 

will address in greater detail when addressing the Timeshare Reseller subpoenas. 

 However, the Court finds that Defendants have failed to establish good cause for a 

protective order involving documents detailing how a hotel or resort lists available inventory with 

the Booking Companies and how the Booking Companies approve such listings, as set forth in 

categories one and two of the subpoenas.  Accordingly, Resort Defendants’ Motion for Protective 

 
3 The Court notes that Plaintiffs did not improperly attempt to circumvent the discovery 

process, as the subpoenas were served on the Booking Companies prior to the Court’s January 24, 
2020 Order [Doc. 100].  
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Order for Booking Company Subpoenas [Doc. 83] will be GRANTED IN PART AND DENIED 

IN PART as set forth in this opinion. 

IV.  TIMESHARE RESELLER SUBPOENAS 

In the subpoenas to the Timeshare Resellers, Plaintiffs seek the production of documents 

or information containing: 

1. All Documents or ESI showing the number and sale price of any and all 
timeshare interests at the Westgate Smoky Mountain Resort at Gatlinburg 
whose sale or resale you have brokered, facilitated, or otherwise 
participated during the Time Period. 
 

2. All Communications with any Defendants regarding the sale or resale of 
any timeshare interest at the Westgate Smoky Mountain Resort at 
Gatlinburg during the Time Period. 

 
3. All communications with any Owner(s) of a timeshare interest at the 

Westgate Smoky Mountain Resort at Gatlinburg regarding the resale of 
their timeshare interest. 

 
 [Doc. 84-1 at 9, 18, 27, 36, 45, 54, 63]. 

Similar to the preceding analysis of the subpoenas served on the Booking Companies, the 

Court has already addressed the relevance of discovery involving the secondary markets of the 

purchased timeshares.  In the January 24, 2020 discovery order [Doc. 100] on Defendant’s Motion 

for a protective order from Plaintiff’s Rule 30(b)(6) deposition notices, the undersigned found that: 

Topic 7 details the secondary market for timeshares, including the existence of a 
secondary market, the price and number of resales, and Westgate’s Legacy 
Program.  Topic 8 seeks “[a]ny limitations on an Owners’ right to resell their 
timeshare interest at the Resort and any limitation on the rights of any future 
purchaser who buys a timeshare interest from an Owner to reserve a Unit or Unit 
week at the Resort.”  [Doc. 82-1 at 7].  
. . . 
 
While some courts nationwide have found that discovery into damages is necessary 
for establishing the requirements for class certification under Rule 23, the Court 
finds that Plaintiffs’ noticed deposition topics relating to the secondary market for 
timeshares or limitations on the ability to resell timeshare interests are not relevant 
to establishing class certification at this time. 
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[Id. at 14–15].  The Court further explained that “the methodology behind the pricing of timeshare 

units is not relevant to the Rule 23 requirements for class certification at this time, and thus not 

proportional to the needs of the case.”  [Id. at 13]. 

Plaintiffs subsequently filed an objection [Doc. 103] to the Court’s discovery order [Doc. 

100] on February 27, 2020.  Plaintiffs requested that the District Judge “modify or set aside the 

Magistrate Judge’s ruling as to only three of the topics [how Defendants determine the price of 

timeshare intervals they sell or rent, including to the Named Plaintiffs; the prices at which 

timeshare intervals at the Resort sell on the secondary market, if at all; and, any limitations on an 

Owners’ right to resell their timeshare interest and any limitation on the rights of any future 

purchaser (which potentially impacts the actual value of the timeshare interest)], all pertaining to 

Plaintiffs’ claims for damages.”  [Doc. 103 at 2].   

Plaintiffs assert that the ruling was contrary to law in light of the Supreme Court’s decision 

in Comcast Corp. v. Behrend, 569 U.S. 27 (2013), claiming that they “should be allowed some 

discovery into damages prior to the class-certification stage to provide the Court with the evidence 

needed to conduct the ‘rigorous analysis’ required to determine whether Plaintiffs have met the 

requirements of Rule 23.”  [Id.].  Plaintiffs claim that “the information sought is also relevant to 

the damages calculations related to Plaintiffs’ individual common law and statutory claims, 

irrespective of the class certification question.”  [Id.].  Defendants responded that Plaintiffs 

“misstate the central holding of the case,” and Comcast does not create any entitlement to 

precertification discovery.  [Doc. 105 at 4]. 

As the District Judge has yet to rule on Plaintiffs’ objections to the discovery order, the 

undersigned again finds that the requested documents related to Plaintiffs’ claims of damages are 
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not relevant to establishing class certification at this time.4  The Court again notes the limited 

nature of precertification discovery and its finding that this information is not relevant to the Rule 

23 requirements. Plaintiffs’ overly broad request for all documents and all communications 

involving the sale or resale of timeshare interests at the Resort through the third-party Timeshare 

Resellers is not proportional to the needs of the case at this time.  

Additionally, the requested documents and information in the subpoenas to the Timeshare 

Resellers would be unduly burdensome to Defendants at this time due to the overly broad nature 

of the discovery requests.  The Court acknowledges that several courts within the Sixth Circuit 

have found that “only the entity responding to the subpoena has standing to challenge the subpoena 

on the basis of undue burden.”  See TCYK, LLC v. Does 1-47, No. 2:13-cv-539, 2013 WL 4804022, 

at *5 (S.D. Ohio Sept. 9, 2013); see, e.g., Riding Films, Inc. v. John Does 129-193, No. 2:13-CV-

46, 2013 WL 3322221, at *6 (S.D. Ohio July 1, 2013) (collecting cases).  However, the Court 

notes the alternative view that “[w]hen a party seeks a protective order on grounds that requested 

discovery is unduly burdensome ‘they are not simply asserting the rights of the third party, but 

their own right to reasonable discovery and efficient disposition of the case.’”  Diamond Resorts 

Int’l, Inc. v. Phillips, No. 3:17-CV-01124, 2018 WL 4328257, at *3 (M.D. Tenn. July 16, 2018) 

(quoting Shukh v. Seagate Tech., LLC, 295 F.R.D. 228, 236 (D. Minn. 2013)); see, e.g., State Farm 

Mut. Auto. Ins. Co. v. Pointe Physical Therapy, LLC., No. 14-11700, 2016 WL 7042201, at *3 

(E.D. Mich. June 16, 2016); Bailey v. Ky. Cmty. and Tech. Coll. Sys., No. 5:14-CV-143-TBR-

LLK, 2015 WL 4886089, at *1 (W.D. Ky. Aug. 17, 2015). 

Here, the Court agrees that requiring the Resort Defendants to review transactional 

documents, communications, and other ESI for every sale or resale of timeshare interests at the 

 
4 However, if the District Judge overrules the previous discovery order, the Court will 

revisit the subpoenas to the Timeshare Resellers. 
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Resort involving the Timeshare Resellers from 2008 through the present, without limitation, is not 

proportional to the needs of the case, and further, would be unduly burdensome to the Resort 

Defendants. “Parties are particularly well-suited to object on behalf of an outside entity to 

discovery that is irrelevant or cumulative—indeed, the parties may be the only ones in a position 

to make an argument on those grounds.”  Diamond Resorts, 2018 WL 4328257, at *3.  “The 

question is not ‘one of privity between a party and the subpoenaed third-person, but is one of case 

management under Rules 16 and 26.’”  Pointe Physical Therapy, LLC, 2016 WL 7042201, at *3 

(quoting Shukh, 295 F.R.D. at 236–37).  Defendants have alleged a clearly defined injury from the 

production of the requested documents, which would require them to review documents related to 

timeshare transactions which are not relevant at this time.  Cf. Meyer v. Bank of Am., N.A., No. 

2:18-CV-218, 2018 WL 6436268, at *5 (S.D. Ohio Dec. 7, 2018) (“Second, even assuming that 

Defendant could raise an undue burden argument, it has failed to show ‘that disclosure will cause 

it a clearly defined and serious injury.’”) (quoting State Farm Mut. Auto. Ins. Co. v. Warren 

Chiropractic & Rehab Clinic, P.C., 315 F.R.D. 220, 224 (E.D. Mich. 2016)).   

Accordingly, the Court finds that Resort Defendants’ Motion for Protective Order for 

Timeshare Reseller Subpoenas [Doc. 84] is well-taken, and it is GRANTED. 
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V.  CONCLUSION 

Accordingly, Resort Defendants’ Motion for Protective Order for Booking Company 

Subpoenas [Doc. 83] is GRANTED IN PART and DENIED IN PART, while Resort 

Defendants’ Motion for Protective Order for Timeshare Reseller Subpoenas [Doc. 84] is 

GRANTED. 

 IT IS SO ORDERED. 

      ENTER:   
 
             
      United States Magistrate Judge 
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