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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

CHARMAINE LEARY, 

Plaintiff, 

v. 

DIAMOND RESORTS INTERNATIONAL  
and 
DIAMOND RESORTS FINANCIAL 
SERVICES 

Defendants. 

:
:
:
:
:
:
:
:
:
:

CIVIL ACTION NO. 3:20-CV-30112-MGM 

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS, DIAMOND RESORTS 
INTERNATIONAL INC. AND DIAMOND RESORTS FINANCIAL SERVICES, INC., 

MOTION TO COMPEL ARBITRATION AND DISMISS ACTION OR IN THE 
ALTERNATIVE STAY PROCEEDINGS 

Defendants Diamond Resorts International, Inc. (“Diamond Resorts”) and Diamond 

Resorts Financial Services, Inc. (“Diamond Financial”) (collectively, “Diamond”) respectfully 

move this Court for an Order compelling arbitration of the claims asserted by Plaintiff Charmaine 

Leary, as all such claims relate to and/or arise out of written timeshare agreements between 

Plaintiff and Diamond (the “Agreements”)1.  

Thus, regardless of the merits of Plaintiff’s claims (or lack thereof), such claims are subject 

to binding arbitration.  Accordingly, arbitration should be compelled and this action should be 

dismissed or, in the alternative, stayed pending arbitration. 

1
As noted in the Notice of Removal, the Agreements Plaintiff seeks to rescind and give rise to her allegations are by and between Plaintiff and 

Diamond Resorts U.S. Collection Development, LLC, the party of interest from which Plaintiff seeks relief. As set forth herein, the arbitration 
provisions in the agreements expressly extend to claims brought against affiliates of Diamond Resorts U.S. Collection Development, LLC, such 
as the defendants here. While such provision authorizes Diamond to bring this motion, Diamond expressly reserves the right to raise defenses 
based on claims made against improper parties.
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FACTS 

The Complaint states that Plaintiff is a resident of Massachusetts and entered into the 

Agreements to vacation at various destinations throughout the United States including Virginia 

Beach, Virginia; Daytona Beach, Florida; and Las Vegas, Nevada. See Compl. ¶¶ 6, 11, 14. 

Plaintiff alleges that Diamond made certain misrepresentations or false statements related to the 

Agreements. See generally Compl. 

On May 19, 2019, Plaintiff and Diamond executed an agreement, identified as contract 

number 17876438. See Exhibit 1 to Declaration of Justine San Luis (“San Luis Decl.”); see also 

Compl. ¶ 6. An additional agreement was executed on September 12, 2019, Plaintiff and Diamond 

executed an agreement, identified as contract number 17923554. See Ex. 2 to San Luis Decl.; see 

also Compl. ¶¶ 14-16. The agreements contain identical arbitration provisions. See Ex. 1 and Ex. 

2 to San Luis Decl., § 16.  

The arbitration provisions broadly mandate arbitration of any claim, dispute, or controversy 

relating to the Agreement: 

Any Claim between You and Diamond, whether preexisting, present or future, 
arising from or relating to this Agreement or the Collection shall, at the election of 
either party, be arbitrated on an individual basis… 

Ex. 1 and Ex. 2 to San Luis Decl., § 16.1. The provision goes on to state: 

Solely for the purposes of this Provision, “Diamond” also means Diamond’s parent 
companies, subsidiaries and affiliates; the employees, officers and directors of 
Diamond and its parent companies, subsidiaries and affiliates; and any other person 
or entity named as a defendant or respondent in a Claim by You against Diamond. 

Id. The Agreement, at § 16.2, defines the term “Claim” as including: 

[D]isputes concerning: purchase, financing, ownership or occupancy; breach, 
termination, cancellation or default; condition of any Collection Accommodation; 
THE Club or other exchange programs; reservations; points or rewards programs; 
applications and personal information; marketing or sales solicitations, 
representations, advertisements, promotions or disclosures; and collection of 
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delinquent amounts and the manner of collection. “Claim” also includes disputes 
based upon contract, tort, consumer rights, fraud and other intentional torts, 
constitution, statute, Uniform Commercial Code, regulation, ordinance, common 
law and equity.   

Id. 

The parties also agreed that the Federal Arbitration Act (“FAA”), 9 U.S.C. § 1 et seq., 

governs the interpretation and enforcement of the arbitration provision found in the Agreement.  

See Ex. 1 and Ex. 2 to San Luis Decl., § 16.1.  Furthermore, the Agreement is expressly governed 

by Nevada law. See Ex. 1 and Ex. 2 to San Luis Decl., § 17. 

LAW AND ARGUMENT 

A. Plaintiffs’ Claims Are Subject To Binding Arbitration. 

1. The Federal Arbitration Act Governs the Agreements. 

The Agreements expressly provide that they are subject to the FAA. The FAA mandates a 

liberal policy favoring the enforcement of arbitration agreements and requires that any doubts 

regarding whether a dispute is subject to arbitration be resolved in favor of arbitration. The United 

States Supreme Court has been absolutely clear that arbitration agreements governed by the FFA 

must be enforced by the courts as written.  See AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 

336, 131 S. Ct. 1740, 179 L. Ed. 2d 742 (2011). 

The FAA, 9 U.S.C. § 2, mandates that a contractual agreement to arbitrate in a contract 

“evidencing a transaction involving [interstate] commerce … shall be valid, irrevocable, and 

enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.”  

See also Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443, 126 S. Ct. 1204, 163 L. 

Ed. 2d 1038 (2006) (the FAA “embodies the national policy favoring arbitration and places 

arbitration agreements on equal footing with all other contracts”). The Supreme Court defines such 

involvement with interstate commerce (as used in the FAA) as “the functional equivalent of the 
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more familiar term ‘affecting commerce’ – words of art that ordinarily signal the broadest 

permissible exercise of Congress’ Commerce Clause power.”  See Citizens Bank v. Alafabco, Inc., 

539 U.S. 52, 56-58 (2003). For decades, the United States Supreme Court has consistently ruled 

that the FAA is extremely broad and applies to any arbitration provision pertaining to a transaction 

directly or indirectly affecting interstate commerce.  See Allied-Bruce Terminix Cos., Inc. v. 

Dobson, 513 U.S. 265, 277, 115 S. Ct. 834, 130 L. Ed. 2d 753 (1995); Prima Paint Corp. v. Flood 

& Conklin Mfg. Co., 388 U.S. 395, 401, 87 S. Ct. 1801, 18 L. Ed. 2d 1270 (1967); Creative 

Telecommunications, Inc. v. Breeden, 120 F. Supp. 2d 1225, 1231 (D. Haw. 1999) (interstate 

commerce existed where plaintiff, a Nevada corporation, provided internet service to customers in 

California and Hawaii). 

In this case, the parties in suit reside in different states.  Plaintiff entered into the 

Agreements to travel to and vacation at different states throughout the country.  These facts 

indisputably establish “commerce” within the meaning of Section 2 of the FAA.  As such, the FAA 

applies.  

2. The Arbitration Agreement is Valid and Enforceable. 

The U.S. Supreme Court and courts throughout the nation adhere to the FAA’s “emphatic” 

national policy, which is binding on all state and federal courts, and which leaves no doubt that 

the scope of an arbitration agreement is to be resolved with a healthy regard for a national policy 

favoring arbitration. See Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-

25, 103 S. Ct. 927, 74 L.Ed.2d 765 (1983); AT&T Technologies, Inc. v. Communs. Workers of 

Am., 475 U.S. 643, 650, 106 S.Ct. 1415, 89 L.Ed.2d 648 (1986); Gilmer v. Interstate/Johnson 

Lane Corp., 500 U.S. 20, 26, 111 S. Ct. 1647, 114 L.Ed.2d 26 (1991); see also Tallman v. Eighth 

Judicial District Court, 359 P.3d 113, 121 (Nev. 2015) (“the Supreme Court has made it 
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unmistakably clear that state courts must abide by the FAA, which is the supreme Law of the Land, 

U.S. Const. art. VI, cl. 2, and by the opinions of [the Supreme] Court interpreting that law”) 

(internal punctuation omitted) quoting Nitro–Lift Techs., LLC v. Howard, 568 U.S. 17, 22, 133 

S.Ct. 500, 503 (2012). 

The FAA specifically provides that arbitration agreements, like the ones at issue here, are 

valid and enforceable and are to be construed liberally, with any doubts about arbitrability to be 

resolved in favor of arbitration. See Moses H. Cone, 460 U.S. at 24-25, 103 S. Ct. at 941; AT&T 

Tech., Inc., 475 U.S. at 650, 106 S. Ct. at 1419. Thus, in construing the scope of arbitration 

agreements, courts should operate under a “presumption in favor of arbitrability.” Utility Workers 

Union, Local 118 v. Ohio Eidson Co., 1998 U.S. App. LEXIS 31018, at *9 (6th Cir. 1998).  

Arbitration should not be denied unless the court is positively assured that it is impossible for the 

arbitration provision to be susceptible to an interpretation that encompasses the claims at issue.  

AT&T Tech., Inc., 475 U.S. at 650, 106 S. Ct. at 1419. 

Moreover, the parties’ Agreements are expressly governed by Nevada law,2 and Nevada 

likewise has a fundamental policy favoring enforcement of arbitration agreements.  Principal Invs., 

Inc. v. Harrison, 366 P.3d 688, 692 n.3 (2016); see also Tallman, 131 Nev. Adv. Op. 71, 359 P.3d 

at 119 (“as a matter of public policy, Nevada courts encourage arbitration and liberally construe 

arbitration clauses in favor of granting arbitration”) quoting State ex rel. Masto v. Second Judicial 

Dist. Court, 125 Nev. 37, 44, 199 P.3d 828, 832 (2009). 

When the language of arbitration provisions is written broadly and without limitation, such 

2
While the FAA exclusively governs the enforceability of the Arbitration Agreement according to its terms, Nevada law governs the 

determination of whether a valid agreement to arbitrate exists.  See  First Options of Chi., Inc. v. Kaplan, 514 U.S. 938, 944, 115 S. Ct. 1920, 131 
L. Ed. 2d 985 (1995) (“When deciding whether the parties agreed to arbitrate a certain matter (including arbitrability), courts generally . . . should 
apply ordinary state-law principles that govern the formation of contracts.”).
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language is unequivocal and all-encompassing. See Utility Workers Union, Local 118 v. Ohio 

Edison Co., 1998 U.S. App. LEXIS 31018, at *7-8 (6th Cir. 1998) (use of the word “any” in the 

absence of limiting language shall be construed broadly); Brown v. ITT Consumer Financial Corp., 

211 F.3d 1217, 1221 (11th Cir. 2000) (similarly inclusive language compelling arbitration of “any 

dispute between [the parties] or claim by either against the other” means that the parties “agreed 

to arbitrate any and all claims against each other, with no exceptions”); Neal v. Hardee’s Food 

Sys., Inc., 918 F.2d 34, 38 (5th Cir. 1990) (an arbitration clause covering “any and all disputes” 

reaches all aspects of the parties’ relationship). 

Here all of Plaintiff’s claims arise from or are related to the Agreements.  Such claims are 

clearly covered by the arbitration provisions in the Agreements because Plaintiffs expressly agreed 

that “[a]ny claim between [Plaintiffs] and Diamond . . . arising from or relating to this Agreement 

. . . shall . . . be arbitrated on an individual basis . . .” See Ex. 1 and Ex. 2 to San Luis Decl., § 16.1.  

Therefore, the arbitration agreements here are valid and should be enforced in regard to all of the 

claims Plaintiff alleges herein. 

Courts across the country – including Massachusetts – consistently dismiss claims that are 

subject to mandatory arbitration. See Daniels v. Raymours Furniture Co., Inc., No. 13-11551-

MLW, 2014 U.S. Dist. LEXIS 44409, at *20 (D. Mass. Mar. 31, 2014). Pendergas v. Sprint Nextel 

Corp., 691 F.3d 1224 (11th Cir. 2012) (affirming dismissal of plaintiff’s claims because they were 

covered by a valid, enforceable arbitration agreement); Dialysis Access Ctr. v. RMS Lifeline, Inc., 

638 F.3d 367, 372-73 (1st Cir. 2011) (district court properly dismissed plaintiff’s claims “upon 

finding that all claims before it were arbitrable”); Choice Hotels Int’l v. BSR Tropicana Report, 

Inc., 252 F.3d 707, 709-10 (4th Cir. 2001) (“dismissal is a proper remedy when all of the issues 

presented in a lawsuit are arbitrable”); see also Bell v. Atlantic Trucking Co., 09-CV-406J32, 2009 
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WL 4730564, at *2 (M.D. Fla. Dec. 7, 2009) (observing that courts treat motions to compel 

arbitration as motions to dismiss for lack of subject matter jurisdiction). 

Here, all of Plaintiffs’ claims are within the scope of the arbitration provisions in the 

Agreements, and, thus, are all arbitrable. Based on this, dismissal of Plaintiff’s complaint is proper, 

and Diamond respectfully requests that the Court order the same.  

B. In the Alternative, this Action Should Be Stayed Pending Arbitration. 

If this Court nevertheless declines to order dismissal, Diamond respectfully asks, in the 

alternative, for an Order staying this action pending arbitration, as expressly authorized under the 

FAA.  See 9 U.S.C. § 3 (where a valid arbitration agreement requires a dispute to be submitted to 

binding arbitration, the district court shall stay the action “until such arbitration has been had in 

accordance with the terms of the agreement”); see also Hilton v. Midland Funding, LLC, 687 Fed.  

Appx.  515 (6th Cir. 2017) (a stay pending arbitration should be ordered on application of one of 

the parties). 

CONCLUSION 

The arbitration provisions in the parties’ Agreements are valid and enforceable; and they 

compel Plaintiff to pursue her claims in binding arbitration.  Consequently, Diamond respectfully 

requests that the Court grant this Motion, compelling arbitration of this dispute and dismissing this 

action or, in the alternative, staying these proceedings pending the outcome of arbitration. 
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Respectfully Submitted,  

DIAMOND RESORTS INTERNATIONAL 
AND DIAMOND RESORTS FINANCIAL 
SERVICES 

By Its Attorneys, 

/s/ Jennifer A. Rymarski
Jennifer A. Rymarski, BBO #659824 
jrymarski@morrisonmahoney.com
MORRISON MAHONEY LLP 
Tower Square 
1500 Main Street, Suite 2400  
Post Office Box 15387 
Springfield, MA 01115-5387 
Phone: 413-737-4373 
Fax: 413-739-3125 
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CERTIFICATE OF SERVICE 

I hereby certify that this document filed through the ECF system will be sent electronically to the 

registered participants as identified on the Notice of Electronic Filing (NEF) and paper copies will 

be sent to those indicated as non-registered participants on July 21, 2020 

/s/ Jennifer A. Rymarski
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