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UNITED STATES DISTRICT COURT 
 MIDDLE DISTRICT OF FLORIDA 
 ORLANDO DIVISION 
 
WESTGATE RESORTS, LTD. et al., 
 

Plaintiffs, 
 
v.              Case No. 6:17-cv-1467-Orl-37DCI 
 
MITCHELL REED SUSSMAN; and 
MITCHELL REED SUSSMAN & 
ASSOCIATES, 
 

Defendants. 
_____________________________________  
 

ORDER 

The Court held a pre-trial conference in this case on June 19, 2019, where it issued 

certain rulings and directed the parties to submit additional briefing “on the admissibility 

of statistical evidence to support causation as it relates to the damages element of a 

tortious interference with contractual relations claim.” (Doc. 241, p. 3.) The Court also 

directed Plaintiffs to identify the statistician they intended to use. (Id. at 1–3.) Plaintiffs 

responded that they do not intend to offer expert opinions from any statistician or any 

traditional statistical analysis. (Doc. 244.) Rather, they intend to offer expert opinions 

from Steve Wolf, an accountant who analyzed Plaintiffs’ business records and owners’ 

payment history in relation to when Mr. Sussman sent Plaintiffs a letter of representation. 

(Id. at 1–2.) Mr. Wolf will then testify about Plaintiffs’ damages calculation. (Id. at 1.) 

Plaintiffs closed by stating they would submit briefing as directed that “will illustrate 

how the underlying data and witness testimony are admissible at trial and provide a 
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sound basis for the jury to conclude that Defendants’ tortious interference was the cause 

of Plaintiffs’ damages.” (Id. at 2.) 

Plaintiffs then submitted their opening brief on July 1, 2019. (Doc. 245.) Because 

Plaintiffs aren’t using a statistician or statistical evidence to prove up causation, the brief 

does not address the Court’s inquiry. Instead, Plaintiffs took this opportunity to speak on 

a host of other issues: (1) Defendants’ justification defense; (2) how they intend to prove 

up causation; (3) expert testimony; (4) punitive damages; and (5) their FDUTPA claim. 

(Id. at 1–20.) Plaintiffs then filed a supplement as to the number of owners who received 

certain exit methods. (Doc. 247.) Defendants responded. (Doc. 253.) This Order addresses 

Plaintiffs’ proposed method of proving up causation for their tortious interference claim, 

the only issue the Court sought additional briefing on. 

To start, the Court addresses the scope of its summary judgment order—

specifically the groups of owners to which it applies. (Doc. 230 (“SJ Order”).) The SJ 

Order concerned the parties’ cross-motions for summary judgment based entirely on the 

parties’ briefs and record submitted to the Court at the time of briefing—which the Court 

recounted in its 40-page background section. (Id.) Nowhere in that briefing or record did 

Plaintiffs break down owners by type of exit method received, nor did Plaintiffs ever state 

that a large swath of owners who stopped paying were straight foreclosed on or left in 

limbo without receiving an exit method. Instead, Plaintiffs explicitly tied owners’ 

stopping payments with then receiving an exit method.1 Plaintiffs also characterized 

                                         
1 (See Doc. 185, p. 5 (“In addition to instructing the Westgate owners immediately 

to stop making payments, Sussman employs one of three tactics:” resignation, deed back, 

Case 6:17-cv-01467-RBD-DCI   Document 254   Filed 07/26/19   Page 2 of 8 PageID 9485



-3- 
 

foreclosures as following one of Defendants’ exit methods, without saying that 

foreclosures happened at the get-go.2 So the SJ Order ruled accordingly—the universe of 

owners for the SJ Order (based on the record and briefing presented) was owners who 

stopped paying and received one of Defendants’ three exit methods. (See Doc. 230, pp. 

12–14 (owners stopping payments and Mr. Sussman sending his demand letter is “first 

step,” next step is one of his three cancellation methods); id. at 44 (Mr. Sussman’s direction 

that owners stop paying is the “primary step in his cancellation process”).) These are the 

only owners to which the SJ Order’s rulings apply. This should come as no shock to 

Plaintiffs, as at summary judgment, the Court can only decide based on the record 

presented to it. Facts presented at summary judgment may not be the “actual” facts of 

the case—as is clear now because not all of the 411 owners Plaintiffs sought to recover 

damages for received an exit method—but the Court must still take the facts, as 

                                         

deed to associate.”); id. at 23 (“After directing Westgate Owners to stop making 
payments, Sussman utilizes one of three spurious and often illegal tactics to contrive a 
purported end to his customers’ liability and obligations to Westgate, turning a baseless 
instruction to breach into a false belief that the obligations being breached no longer exist. 
SUF ¶¶ 9–48. Sussman even spins a foreclosure – and he has caused “hundreds” of them 
for Westgate timeshare owners – as a positive outcome that he obtained. SUF ¶ 35.”); Doc. 
207, p. 2 (“Sussman perpetrated this scam by directing Westgate Owners to cease making 
payments to Westgate without investigating the facts, DE128, recording fraudulent 
quitclaim deeds and issuing bogus resignation letters to dupe Westgate Owners into 
believing they have been released from their contracts, using defaults and subsequent 
foreclosures to claim he procured an exit, and falsely instructing Westgate Owners they 
owed no further obligations.”).) 

2 (Doc. 185, p. 23 (“Defendants’ resignations and deeds can only be resolved 
through the filing of numerous separate foreclosure or quiet title actions.”); Doc. 207, p. 
2 (“Sussman has known, since at least 2015, that Westgate has ‘always’ rejected unilateral 
deeds and that his deeds have resulted in ‘hundreds’ of foreclosure actions, but Sussman 
never makes Westgate Owners aware of these facts”).) 
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presented, and issue its ruling based on those facts. See Davis v. Williams, 451 F.3d 759, 

763 (11th Cir. 2006). That Plaintiffs realized the error of their briefing ways after the fact 

does not change the scope of the SJ Order to allow Plaintiffs to now extrapolate its rulings 

to extra types of owners who weren’t previously presented to the Court and part of its 

analysis. Simply put, the SJ Order covers owners who stopped paying and received one 

of the three exit methods: deed back, deed to associate, or resignation. No one else. Any 

other type of owner presents a fresh situation, and should Plaintiffs seek to recover 

payments those owners didn’t pay, they’ll have to start at square one and prove each 

element of their tortious interference claim.  

That settled, the Court notes that Plaintiffs abandoned their recovery of missed 

payments for owners who received the deed to associate and resignation methods at the 

Pre-Trial Conference. The Court will not revisit this issue, and its briefing directive did 

not allow Plaintiffs a second bite at the apple to change course. So Plaintiffs cannot 

recover any missed payments for owners who received the resignation and deed to 

associate methods. 

This leaves Plaintiffs to pursue missed payments for one group of owners: those 

who received a deed back. The SJ Order ruled Plaintiffs have met the first four elements, 

including embedded causation, of tortious interference for these owners, but Plaintiffs 

have not shown damages. (Doc. 230, pp. 43–60, 66–69.) “Whether the defendant 

proximately caused the plaintiff’s asserted harm, as opposed to whether Mr. Sussman 

induced these owners’ breach.” (Id. at 69.) Plaintiffs’ brief says will prove this by: (1) Mr. 

Sussman’s instruction to stop making payments; (2) Mr. Sussman’s form letter of 
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representation; and (3) Mr. Sussman’s testimony. (Doc. 245, pp. 7–15.) But what Mr. 

Sussman did and said to the owners is besides the point for the outstanding damages 

question. The Court already analyzed Mr. Sussman’s actions and words and found they 

amounted to intentional, non-privileged, and unjustified interference that caused owners 

to stop payments. (Doc. 230, pp. 43–69.) What matters now is what the owners themselves 

did because of Mr. Sussman’s actions and words. The missed payments that Plaintiffs 

seek to recover—can they all be attributed to Mr. Sussman’s interference? This is the 

question the Court raised in the SJ Order (Doc. 230, p. 70), and it’s a question the Court 

still has because the evidence Plaintiffs say will prove this at trial doesn’t get at it (Doc. 

245, pp. 7–15). Indeed, this is the same evidence that the Court found wanting in its SJ 

Order. (Doc. 230, p. 70.) What answers the question of what did owners do as a result of 

Mr. Sussman’s interference is, quite simply, testimony from owners (as the Court said at 

the Pre-Trial Conference). Alternatively, the Court was willing to entertain the possibility 

that statistical evidence could bridge this gap—which is why the Court asked the parties 

for briefing. That’s out (Doc. 244), so the only remaining possibility is hearing from the 

owners.3 In no circumstances will the Court allow a case to proceed to a jury trial when 

it hangs on such loose evidentiary threads that Plaintiffs submit here. Plaintiffs’ 

contentions that Mr. Sussman’s actions and words suffice to establish the outstanding 

                                         
3 Plaintiffs’ cited authority is entirely inapposite to this large-scale tortious 

interference case. (See Doc. 245, pp. 12–14.) Furthermore, Plaintiffs’ continued reliance on 
the “temporal proximity” of owners stopping payments around the time a letter of 
representation is unavailing. (Id. at 15.) That is correlation, not causation. What’s more, 
the three owners deposed who used exit companies never saw Mr. Sussman’s letter, so 
to even call it correlation is a stretch. (See Doc. 230, pp. 24–31.) 
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causation and damages issues are rejected. 

Now, as the Court thoroughly recounted in its SJ Order, Plaintiffs do have 

testimony from five owners who stopped payments and got a deed back. (Doc. 230, pp. 

24–39.) Plaintiffs dub these five “exemplar owners” that they can use to prove up 

causation for every owner whose missed payments they seek to recover. (Doc. 245, pp. 

13, 15.) As Plaintiffs see it, every owner who Mr. Sussman represented stopped paying 

on his instruction and kept not paying because of Mr. Sussman. (See id. at 1, 7, 11–15, 11 

n.14.) The record belies that very notion—there is no one type of “exemplar” owner, as 

two out of the five owners deposed don’t fit that mold. Ms. Day and Mr. Coe are outliers. 

Ms. Day didn’t stop her payments because her exit company told her to—she missed one 

maintenance fee statement because her exit company promised it would pay for her. 

(Doc. 230, pp. 24–27.) When she found out the exit company didn’t, she raised hell and 

the exit company ended up making the payment. (Id.) Furthermore, there’s no evidence 

that any other payments were missed. How is she therefore “exemplar” of an owner who 

stopped all payments and kept not paying because of Mr. Sussman? She’s not. Mr. Coe 

also had a different circumstance—he stopped paying Plaintiffs before Mr. Sussman came 

along, and wasn’t asked in his deposition whether he kept not paying because of Mr. 

Sussman. (Id. at 37–39.) So who knows if any missed payments can be attributed to Mr. 

Sussman or instead were a result of the Coes’ desire not to pay. This is exactly the 

question that needs to be answered for each owner. And the fact that even in this very 

small sample of owners, two out of the five don’t fit the “pattern” of owner that Plaintiffs 

assert is true of every owner tells the Court that there is no pattern here. Indeed, it would 
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be misleading to make such a representation to the jury.4 So the Court will not allow 

Plaintiffs to dub these owners “exemplar” and extrapolate these owners’ experiences 

with Defendants to every owner who stopped paying and received a deed back (the 

universe of owners the SJ Order applies to). The Court notes that the admitted facts do 

not encompass any finding to support Plaintiffs’ position, as they don’t speak to the 

similarity of owners who sought Defendants’ exit services. (Doc. 230, p. 40.) And of 

course, this isn’t a class action (nor could it be) so there have been no findings or evidence 

to suggest all owners are alike. Last, the Court will not overlook this gaping evidentiary 

hole because of Defendants’ conduct during discovery—Plaintiffs have already litigated 

that issue to death and Defendants were sanctioned as a result. (Id. at 39–41.) Those 

admitted facts played their part to get Plaintiffs the SJ rulings that they did, and that 

Plaintiffs’ briefing didn’t encompass all owners they now seek to recover payments over 

is self-inflicted error.  

So, this is where we stand: (1) the SJ Order applies to a strict universe of owners 

who stopped payments and then received one of Mr. Sussman’s three exit methods; (2) 

Plaintiffs decided not to proceed on their tortious interference claims for owners who 

received resignation and deed to associate methods; thus (3) for trial purposes, the only 

group of owners that Plaintiffs can proceed on for damages caused by Defendants’ 

tortious interference are owners who stopped paying and received a deed back. To prove 

                                         
4 Of course, had Plaintiffs conducted a sample of owners to present evidence that 

these owners were alike to a degree of statistical significance, that would be different. 
Plaintiffs haven’t done so. All Plaintiffs have here is five different owners’ stories that 
they want this Court to bundle together. That doesn’t work. 
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that final element for all owners who received a deed back, Plaintiffs cannot rely on Mr. 

Sussman’s actions and conduct and the five exemplar owners. So they need to call the 

owners directly. Any owner who stopped paying and didn’t receive an exit method falls 

outside the scope of the SJ Order, thus presenting a fresh tortious interference claim 

where Plaintiffs need to prove up all elements.  

DONE AND ORDERED in Chambers in Orlando, Florida, on July 26, 2019. 

 

 
 

 
 
Copies to: 
Counsel of Record 
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