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UNITED STATES DISTRICT COURT 
 MIDDLE DISTRICT OF FLORIDA 
 ORLANDO DIVISION 
 
WESTGATE RESORTS, LTD. et al., 
 

Plaintiffs, 
 
v.              Case No. 6:17-cv-1467-Orl-37DCI 
 
MITCHELL REED SUSSMAN; and 
MITCHELL REED SUSSMAN & 
ASSOCIATES, 
 

Defendants. 
_____________________________________  
 

ORDER 

At the Court’s final pretrial conference on August 16, 2019, Plaintiffs moved to 

voluntarily dismiss Counts I and IV for tortious interference with existing contracts and 

related injunctive relief under Federal Rule of Civil Procedure 41(a)(2).1 (Doc. 268 

(“Motion”); Doc. 267 (“PTC”).) The Court directed the parties to submit briefing in 

support of their positions, with Defendants to go first, and they did. (Docs. 269, 271, 272.) 

On review, the Motion is due to be granted. 

“The basic purpose of Rule 41(a)(2) is to freely permit the plaintiff, with court 

approval, to voluntarily dismiss an action so long as no other party will be prejudiced.”  

LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 604 (5th Cir. 1976).2 Under the rule, “an action 

                                         
1 Plaintiffs also memorialized the request in writing. (Doc. 270.) 
2 The decisions of the former Fifth Circuit rendered before October 1, 1981 are 

binding on this circuit. Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir.1981) 
(en banc). 
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may be dismissed at the plaintiff’s request only by court order, on terms that the court 

considers proper.” Fed. R. Civ. P. 41(a)(2). “[T]he rule ‘is primarily to prevent voluntary 

dismissals which unfairly affect the other side, and to permit the imposition of curative 

conditions.’” McCants v. Ford Motor Co., 781 F.2d 855, 856 (11th Cir. 1986) (quoting 

Alamance Indus., Inc. v. Filene’s, 291 F.2d 142, 146 (1st Cir. 1961)). Courts, in ruling on Rule 

41(a)(2) motions, “should keep in mind the interests of the defendant, for it is his position 

which should be protected.” LeCompte, 528 F.2d at 604. Thus, “[t]he plaintiff’s right to a 

voluntary dismissal without prejudice is not absolute.” Id. 

Dismissal under Rule 41(a)(2) “is within the sound discretion of the district court.” 

McCants, 781 F.2d at 857. “However, in most cases a dismissal should be granted unless 

the defendant will suffer clear legal prejudice, other than the mere prospect of a subsequent 

lawsuit, as a result.” Id. at 856–57; LeCompte, 528 F.2d at 604. This means “it is no bar to a 

voluntary dismissal that the plaintiff may obtain some tactical advantage over the 

defendant in future litigation,” McCants, 781 F.2d at 857, or that the defendant will 

experience “the annoyance of a second litigation upon the same subject matter.” Durham 

v. Fla. E. Coast Ry. Co., 385 F.2d 366, 368–69 (5th Cir. 1967). Further, “[n]either the fact that 

the litigation has proceeded to the summary judgment stage nor the fact that the 

plaintiff’s attorney has been negligent in prosecuting the case, alone or together, 

conclusively or per se establishes plain legal prejudice requiring the denial of a motion to 

dismiss.” Potenberg v. Bos. Sci. Corp., 252 F.3d 1253, 1256 (11th Cir. 2001). “Rather, the 

district court must exercise its broad equitable discretion under Rule 41(a)(2) to weigh 

the relevant equities and do justice between the parties in each case, imposing such costs 
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and attaching such conditions to the dismissal as are deemed appropriate.” McCants, 781 

F.2d at 857 (citations omitted).  

Here, Defendants contend that under these circumstances, where Plaintiffs seek to 

dismiss two counts and proceed on one count that arises from the same set of operative 

facts, “[t]he general rule allowing dismissal without prejudice should be altered.” (Doc. 

271, p. 2.) From this, Defendants argue, without any factual or legal support, dismissal 

with prejudice is warranted. (Id.) But Defendants’ response is silent as to what legal 

prejudice, if any, they would suffer from dismissal of Counts I and IV without prejudice 

beyond the mere potential of Plaintiffs refiling these claims in the future—the very type 

of legal prejudice that doesn’t preclude dismissal without prejudice.3 See McCants, 781 

F.2d at 856–57 (noting that “in most cases a dismissal should be granted unless the 

defendant will suffer clear legal prejudice, other than the mere prospect of a subsequent 

lawsuit, as a result”); see also Durham, 385 F.2d at 369 (noting that “a second litigation upon 

the same subject matter” does not prohibit dismissal). Absent any clear legal prejudice 

other than the potential resurrection of these claims, the Motion is due to be granted and 

Counts I and IV dismissed without prejudice.  

Plaintiffs, seeking a clean break from these claims (for now), suggest the Court 

                                         
3 Notably, Defendants don’t even attempt to assert prejudice based on the extent 

of the litigation thus far, the posture of the case beyond the summary judgment stage, the 
advantage Plaintiffs may have in the future in acquiring more evidence to support their 
claims, or Plaintiffs’ two-year delay in moving to voluntarily dismiss these claims. (See 
Doc. 271.) Yet even if Defendants had, those factors alone would not preclude the Court 
from exercising its discretion to dismiss the claims without prejudice here. See, e.g., 
McCants, 781 F.2d at 856–57; Potenberg, 252 F.3d at 1256–59.  
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should stop the inquiry there as Defendants abandoned any hope for a conditional 

dismissal by not requesting any conditions in their response. (Doc. 272, pp. 1–2.) Not so 

fast. Despite castigating Defendants for citing no authority that supports their position, 

Plaintiffs commit the same sin of omission. (Id.) Yet, like the dismissal itself, the 

imposition of conditions on dismissal rests in the discretion of the Court to “prevent[ ] 

defendants from being unfairly affected by such dismissal.”  LeCompte, 528 F.2d at 604; 

see also Fed. R. Civ. P. 41(a)(2); McCants, 781 F.2d at 856 (noting that Rule 41(a)(2) exists 

in part “to permit the imposition of curative conditions”). Relevant here, dismissal 

without prejudice under Rule 41(a)(2) is ordinarily prohibited “after the defendant has 

been put to considerable expense in preparing for trial, except on condition that the 

plaintiff reimburse the defendant for at least a portion of his expenses of litigation,” which 

may include reasonable attorneys’ fees. McCants, 781 F.2d at 860. Of course, “the district 

court should impose only those conditions which will alleviate the harm caused to the 

defendant.” LeCompte, 528 F.2d at 604–05.4 

On review, Plaintiffs cannot get off scot-free here. Plaintiffs didn’t move to 

voluntarily dismiss these claims until the PTC on August 16, 2019, over two years and 

268 docket entries after the initiation of this action. (See Docs. 1, 268.) Since its inception, 

this case has involved extensive motion practice, starting at the pleading stage (e.g., Doc. 

24); heavily contested discovery disputes (e.g., Docs. 57, 68, 69, 71, 97); a resulting 

                                         
4 Beyond these conditions, “a dismissal without prejudice pursuant to Rule 

41(a)(2) may be conditioned upon the satisfaction of other non-monetary conditions 
designed to alleviate the prejudice the defendant might otherwise suffer.” McCants, 781 
F.2d at 860. 
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summary judgment record and cross-motions spawning a seventy-six-page order for 

resolution (e.g., Docs. 184, 185, 230); and still more motions (e.g., Docs. 237, 251, 260). 

Indeed, some believe “there are monsters born in the world to human parents,”5 and the 

entire record in this case might well be one of them. As such, it is undeniable that 

Defendants have suffered the practical, not legal, prejudice of incurring substantial 

expenses in defending the claims now dismissed, regardless of how imperfect that 

defense has been. See Potenberg, 252 F.3d at 1260 (classifying such prejudice as “practical 

prejudice”). Therefore, on balance of the relevant equities and to do justice between the 

parties, it is appropriate to condition the dismissal without prejudice as follows: if 

Plaintiffs refile the now-dismissed tortious interference claim against Defendants, 

Plaintiffs will be required to pay all reasonable costs and attorneys’ fees incurred by 

Defendants in defending Counts I and IV in this case.6 See McCants, 781 F.2d at 857–60; 

Potenberg, 252 F.3d at 1260 (“Where the ‘practical prejudice’ of expenses incurred in 

defending the action can be ‘alleviated by the imposition of costs or other conditions,’ the 

district court does not abuse its ‘broad equitable discretion’ by dismissing the action 

without prejudice.” (quoting McCants, 781 F.2d at 859)).  

With that, this case will proceed to trial on Count III for violation of Florida’s 

Deceptive and Unfair Trade Practices Act. (Doc. 7, ¶¶ 112–118.) At the PTC, Plaintiffs 

                                         
5  John Steinbeck, East of Eden 71 (John Steinbeck Centennial ed. 2002). 
6 “Courts often grant motions for voluntary dismissal without prejudice, 

conditioned on the plaintiff paying the defendant’s costs from the dismissed suit if the 
plaintiff chooses to refile the case; the Eleventh Circuit has upheld such rulings.” 
Opacmare USA, LLC v. Lazzara Custom Yachts, LLC, No. 8:16-cv-3288-T-33JSS, 2017 WL 
4959436, at *3 (M.D. Fla. Oct. 27, 2017) (citing cases). 

Case 6:17-cv-01467-RBD-DCI   Document 273   Filed 08/29/19   Page 5 of 7 PageID 10121



-6- 
 

represented they are seeking nonmonetary relief only for Count III in the form of 

declaratory and injunctive relief. (Doc. 267.) As a bench trial, rather than a jury trial, is 

now appropriate, the Court will direct the parties to submit trial briefs with proposed 

findings of fact and conclusions of law. A trial date and any other relevant deadlines will 

be set by separate order. 

Accordingly, it is ORDERED AND ADJUDGED as follows: 

1. Plaintiffs’ Motion to Voluntarily Dismiss Counts I and IV of Plaintiffs’ 

Amended Complaint for Damages and Injunctive Relief (Doc. 270; Doc. 

268) is GRANTED. 

2. Counts I and IV of Plaintiffs’ Amended Complaint (Doc. 7, ¶¶ 90–100, 119–

128) are DISMISSED WITHOUT PREJUDICE subject to the condition that 

if Plaintiffs file a future action including the now-dismissed tortious 

interference claim against Defendants, Plaintiffs must pay all reasonable 

costs and attorneys’ fees incurred by Defendants in defending Counts I and 

IV in this case. 

3. This case will proceed to a bench trial on Count III for violation of Florida’s 

Deceptive and Unfair Trade Practices Act (Doc. 7, ¶¶ 112–118). 

a. On or before Friday, September 27, 2019, the parties are DIRECTED 

to submit: (1) an updated Joint Final Pretrial Statement, with 

attachments required for a bench trial; and (2) trial briefs with 

proposed findings of fact and conclusions of law. The materials must 

comply with the Court’s Case Management and Scheduling Order. 
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(See Docs. 41, 98.) 

b. A trial date and any other relevant deadlines will be set by separate 

order. 

DONE AND ORDERED in Chambers in Orlando, Florida, on August 29, 2019. 

 

 
 

 
 

 
 
Copies to: 
Counsel of Record 
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