
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
WESTGATE RESORTS, LTD., et al.,  
 
 Plaintiffs, 
 
v. Case No:  6:18-cv-1088-Orl-31DCI 
 
REED HEIN & ASSOCIATES, LLC, 
SCHROETER GOLDMARK & 
BENDER, P.S., JAMES D. HAILEY, 
THOMAS JAMES BREEN, KEN B. 
PRIVETT PLC, KEN B. PRIVETT, 
BRANDON REED, TREVOR HEIN and 
THOMAS PARENTEAU, 
 
 Defendants. 
  

ORDER 

This cause comes before the Court for consideration without oral argument on the 

following motion: 

MOTION: PLAINTIFFS’ MOTION TO STRIKE AFFIRMATIVE 
DEFENSES (Doc. 75) 

FILED: December 21, 2018 

   

THEREON it is ORDERED that the motion is GRANTED in part. 

I. Background 

On November 16, 2018, Plaintiffs filed their amended complaint against Defendants.  Doc 

69.  In response, Defendants Reed Hein & Associates, LLC, Brandon Reed, Trevor Hein, and 

Thomas Parenteau (collectively Reed Hein); Defendants Schroeter Goldmark & Bender, P.S., 

James D. Hailey, and Thomas James Breen (collectively SGB); and Defendants Ken B. Privett 
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PLC and Ken B. Privett (collectively Privett) filed their answers and affirmative defenses to the 

Complaint.  Docs. 70; 71; 72.   

On December 21, 2018, Plaintiffs filed a Motion to Strike Affirmative Defenses.  (Doc. 36, 

the Motion).  In the Motion, Plaintiff argued that Defendants failed to sufficiently plead various 

affirmative defenses, alleging that the defenses at issue are either (1) insufficient as a matter of 

law; (2) bare bones conclusory allegations; or (3) mere denials.  Id.   Plaintiffs also alleged that 

Defendants Reed Hein, SGB, and Privett agreed to strike various affirmative defenses.  Doc. 75 at 

12.  Defendants Reed Hein, SGB, and Privett timely responded to the Motion.  Docs. 82; 83; 84.  

This Order follows. 

II. Discussion 

Federal Rule of Civil Procedure 8(b) provides that when a party responds to a pleading, it 

must “state in short and plain terms its defenses to each claim asserted against it.”  Fed. R. Civ. P. 

8(b).  Federal Rule 8(c) requires a party to “affirmatively state any avoidance or affirmative 

defense.”  Fed. R. Civ. P. 8(c).  “The purpose of Rule 8(c) is simply to guarantee that the opposing 

party has notice of any additional issue that may be raised at trial so that he or she is prepared to 

properly litigate it.”  Hassan v. U.S. Postal Service, 842 F.2d 260, 263 (11th Cir. 1988) (citation 

omitted).   

Pursuant to Fed. R. Civ. P. 12(f), “[t]he court may strike from a pleading an insufficient 

defense or any redundant, immaterial, impertinent, or scandalous matter.”  A motion to strike 

should only be granted if “the matter sought to be omitted has no possible relationship to the 

controversy, may confuse the issues, or otherwise prejudice a party.”  Reyher v. Trans World 

Airlines, Inc., 881 F. Supp. 574, 576 (M.D. Fla. 1995) (citations omitted).   
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Although “an affirmative defense may be stricken if it is legally insufficient, . . . striking a 

defense is a drastic remedy, which is disfavored by the courts.”  Adams v. JP Morgan Chase Bank, 

N.A., No. 3:11-cv-337-J-37MCR, 2011 WL 2938467, at *1 (M.D. Fla. July 21, 2011) (citations 

and internal quotation marks omitted); see also Somerset Pharm., Inc. v. Kimball, 168 F.R.D. 69, 

71 (M.D. Fla. 1996) (stating that motions to strike are not favored and are often considered time 

wasters).  “‘An affirmative defense is insufficient as a matter of law only if: (1) on the face of the 

pleadings, it is patently frivolous, or (2) it is clearly invalid as a matter of law.’”  Adams, 2011 WL 

2938467, at *1 (citation omitted).  “Moreover, ‘[a]n affirmative defense will be held insufficient 

as a matter of law only if it appears that the Defendant cannot succeed under any set of facts which 

it could prove.’”  Id. (citation omitted).   

Courts are split regarding whether the pleading standard set forth in the Supreme Court 

cases of Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-56 (2007) and Ashcroft v. Iqbal, 556 

U.S. 662, 677-79 (2009) applies to affirmative defenses.1  However, the Court agrees with the line 

of cases holding that the heightened pleading standard set forth in Twombly and Iqbal does not 

apply to affirmative defenses.  See e.g., Lawton-Davis v. State Farm Mut. Auto. Ins. Co., No. 6:14-

cv-1157-Orl-37GJK, 2015 WL 12839263, at *1 (M.D. Fla. Aug. 18, 2015); Gonzalez v. Midland 

Credit Mgmt., Inc., No. 6:13-cv-1576-Orl-37TBS, 2013 WL 5970721, at *2-3 (M.D. Fla. Nov. 8, 

2013); Adams, 2011 WL 2938467, at *2-4.   

In this case, the Court finds that the defenses at issue, regardless of whether they should be 

considered affirmative defenses or denials, comply with Rule 8(c) by providing Plaintiffs with 

adequate notice of the legal and factual defenses that Defendants plan to raise at trial.   

                                                 
1 Plaintiffs argue that the standard set forth in Twombly and Iqbal applies to affirmative defenses.  
See Doc. 75 at 3.   Defendants argue that the standard does not apply to affirmative defenses.  See 
Docs. 82 at 2-3; 83 at 7-9; 84 at 3. 
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With that said, the Court finds that SGB’s ninth affirmative defense is insufficient as a 

matter of law on the face of the pleadings.  Although SGB argues that it was asserting an 

affirmative defense based upon the intra-corporate conspiracy doctrine, SGB’s ninth affirmative 

defense, as written, appears to assert an affirmative defense to a claim for the independent tort of 

conspiracy, which is not at issue in this case.  See Doc. 70 at 13.  Therefore, the Court finds that 

SGB’s ninth affirmative defense is due to be stricken.  However, SGB shall be provided an 

opportunity to replead its ninth affirmative defense.   

The Court also finds that SGB’s second and eighth defenses are not true affirmative 

defenses.  Instead, these defenses are denials of allegations in the Complaint.  See In re Rawson 

Food Serv., Inc., 846 F.2d 1343, 1349 (11th Cir. 1988) (“A defense which points out a defect in 

the plaintiff’s prima facie case is not an affirmative defense.”); see also Bluewater Trading LLC 

v. Willmar, Inc., 2008 WL 4179861, at *2 (S.D. Fla. Sept. 9, 2008) (“[W]here a party labels a 

specific denial as a defense in its pleadings, courts will generally treat the defense as a denial.”).  

As such, SGB’s second and eighth defenses are due to be deemed denials.  See Premium Leisure, 

LLC v. Gulf Coast Spa Mfrs., Inc., Case No. 8:08-cv-1048-T-24EAJ, 2008 WL 3927265, at *3 

(declining to strike the defendant’s defense and instead treating it as a denial) (citing Home Mgmt., 

Sols., Inc. v. Prescient, Inc., 2007 WL 2412834, at *3 (S.D. Fla. Aug. 21, 2007)). 

With regard to the remaining defenses at issue, the Court finds that Plaintiffs failed to 

demonstrate that these defenses are legally insufficient as a matter of law, or that they have no 

possible relationship to the controversy, may confuse the issues, or may otherwise prejudice 

Plaintiffs.  And to the extent Plaintiffs seek to have the Court rely on facts outside of the pleadings, 

the Court notes that discovery in this matter is ongoing, and, thus, the Motion is premature.  See 

Lawton-Davis, 2015 WL 12839263, at *2 (finding that plaintiffs’ Rule 12(f) motion was due to be 
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denied as premature where discovery was ongoing and noting that the court would reconsider the 

propriety of the defendant’s defenses at the summary judgment stage or at the pretrial conference). 

Finally, the Court notes that the parties have agreed to strike the following affirmative 

defenses: Reed Hein’s seventh, eighth, and fifteenth affirmative defenses; SGB’s seventh 

affirmative defense; and Privett’s third and fourteenth affirmative defenses.  Thus, the Court finds 

that these affirmative defenses are due to be stricken with consent. 

III. Conclusion 

Accordingly, it is ORDERED that: 

1. The Motion (Doc. 75) is GRANTED in part as follows: 

a. SGB’s ninth affirmative defense in its Answer, Affirmative Defenses, and 

Demand for Trial by Jury (Doc. 70) is STRICKEN.  On or before February 

25, 2019, SGB may replead its ninth affirmative defense; 

b. SGB’s seventh affirmative defense in its Answer, Affirmative Defenses, and 

Demand for Trial by Jury (Doc. 70) is STRICKEN with consent; 

c. Reed Hein’s seventh, eighth, and fifteenth affirmative defenses in its Answer 

and Affirmative Defenses (Doc. 71) are STRICKEN with consent; 

d. Privett’s third and fourteenth affirmative defenses in its Answer and 

Affirmative Defenses (Doc. 72) are STRICKEN with consent; 

e. SGB’s second and eighth affirmative defenses in its Answer, Affirmative 

Defenses, and Demand for Trial by Jury (Doc. 70) are DEEMED DENIALS; 

and 

2. The Motion (Doc. 75) is otherwise DENIED. 
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DONE and ORDERED in Orlando, Florida on February 11, 2019. 

 

 

 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 
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