
IN THE UNITED STATES DISTRICT COURT OF  
THE MIDDLE DISTRICT OF FLORIDA  

(ORLANDO DIVISION) 

HILTON RESORTS CORPORATION, a Delaware 
corporation, LV TOWER 52, LLC, a Delaware 
limited liability company, TUSCANY VILLAGE 
VACATION SUITES OWNERS ASSOCIATION, 
INC., a Florida non-profit corporation, ORLANDO 
VACATION SUITES II CONDOMINIUM 
ASSOCIATION, INC., a Florida non-profit 
corporation, LV TOWER 52 CONDOMINIUM 
ASSOCIATION, INC., a Nevada non-profit 
corporation, LAS VEGAS BOULEVARD 
VACATION SUITES OWNERS ASSOCIATION, 
INC., a Nevada non-profit corporation, LAS 
VEGAS VACATION SUITES OWNERS 
ASSOCIATION, INC., a Nevada non-profit 
corporation, HTLV OWNERS ASSOCIATION, 
INC., a Nevada non-profit corporation, KT 
VACATION OWNERS ASSOCIATION, INC., a 
Hawaii non-profit corporation. 

                             Plaintiffs, 

vs. 

MITCHELL REED SUSSMAN, an individual, 

                                  Defendant. 

Case No.: 6:19-cv-305-Orl-31DCI 

           / 

PLAINTIFFS’ RESPONSE IN OPPOSITION TO DEFENDANT  
MITCHELL REED SUSSMAN’S MOTION TO DISMISS THE COMPLAINT     
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Plaintiffs (collectively, “HGV”), by and through undersigned counsel, hereby submit this 

opposition to Defendant Mitchell Reed Sussman’s Motion to Dismiss the Complaint. 

PRELIMINARY STATEMENT 

In seeking to dismiss all but one of the counts asserted against him – Count IV, under Fla. 

Stat. § 721.17 – Sussman rehashes arguments which are not only without merit but in many 

instances have been expressly rejected by this and other Courts in similar actions by other 

timeshare developers.  As the allegations of this and a number of other cases make clear, 

Sussman is not a litigation victim.  Rather, he is an attorney sworn to uphold the highest of oaths 

who has engaged in a concerted course of misconduct that gives the Plaintiffs a clear right to the 

legal relief they seek.  Tortiously inducing others to breach their valid and binding contracts with 

the Plaintiffs is not an acceptable practice in the timeshare industry or anywhere else.  Nor is 

orchestrating the recording of fraudulent deeds to further and conceal an illicit and deceptively 

marketed scheme.  Indeed, Sussman has conceded that at least one timeshare company “could 

prove the elements necessary to obtain preliminary injunctive relief” against him for the same 

conduct at issue in this lawsuit.1  His effort to pocket upfront fees and deceive timeshare owners 

at the expense of Plaintiffs should be stopped in its tracks.  The Motion to Dismiss should be 

denied and HGV’s claims should proceed to the merits, as have the multitude of claims filed by 

other timeshare developers against Sussman and similar defendants.2

1 Westgate Resorts, Ltd. v. Mitchell Reed Sussman, No. 6:17-cv-1467-ORL-37DCI, Dkt. No. 192, *1 
(M.D. Fla. Feb. 27, 2019) (Ex. A) (granted at Dkt. No. 198).
2 See, e.g., Orange Lake Country Club, Inc. v. Reed Hein & Assocs., LLC, No. 617CV1542ORL31DCI, 
2019 WL 645214 (M.D. Fla. Jan. 4, 2019) (Presnell, J.) (denying Sussman’s motion for summary 
judgment); Orange Lake Country Club, Inc. v. Reed Hein & Assocs., LLC, No. 617CV1542ORL31DCI, 
2018 WL 5279135 (M.D. Fla. Oct. 24, 2018) (Presnell, J.) (order on Sussman’s motion to dismiss); 
Westgate Resorts, Ltd. v. Mitchell Reed Sussman, No. 6:17-cv-1467-ORL-37DCI, Dkt. No. 40 (M.D. Fla. 
Jan. 11, 2018) (order on motion to dismiss) (Ex. B).  See also, e.g., Diamond Resorts Int'l, Inc. v. 
Aaronson, No. 617CV1394ORL37DCI, 2019 WL 1445181 (M.D. Fla. Mar. 5, 2019) (denying motion for 
summary judgment); Orange Lake Country Club, Inc. v. Castle Law Group, P.C., No. 
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FACTUAL BACKGROUND 

Plaintiffs are in the business of developing, financing, managing, and selling “Hilton 

Grand Vacations” branded timeshare resort properties and vacation ownership 

interests/timeshares throughout the United States, including in Florida.  See Compl. at ¶¶ 12-20.  

Plaintiffs Hilton Resorts Corporation and LV Tower 52, LLC (the “Developer Plaintiffs”) 

develop timeshare resorts.  See id. at ¶¶ 12-13.  The seven remaining Plaintiffs are the owners’ 

associations and managing entities for the Developer Plaintiffs’ timeshare resort properties (the 

“Association Plaintiffs”).  See id. at ¶¶ 14-20.  Plaintiffs have valid and enforceable contracts 

with their customers, including recorded declarations that run with the land, that require payment 

for mortgages, maintenance fees, and property taxes.  Id. at ¶¶ 36-45.  The declarations grant 

each Developer Plaintiff a right of first refusal to purchase a timeshare interest if an owner 

desires to sell, transfer, assign or hypothecate his or her interest.  Id. at ¶ 38. 

Sussman is an attorney doing business as Mitchell Reed Sussman & Associates and 

offers timeshare cancellation services to timeshare owners.  Id. at ¶ 21.  Through the false and 

deceptive advertising and representations on his website and other marketing and solicitation 

efforts, Sussman purports to have pioneered techniques that make timeshare companies such as 

HGV agreeable to letting owners out of their timeshare seemingly for any (or no) reason.  Id. at 

¶¶ 48-61.  Sussman induces owners of timeshare interests with HGV to sign up with him and pay 

his large, upfront fees by instructing them, without conducting any investigation and without any 

factual or legal basis, to stop making their required payments to HGV, diverting those funds to 

617CV1044ORL31DCI, 2018 WL 1535719 (M.D. Fla. Mar. 29, 2018) (Presnell, J.); Westgate Resorts, 
Ltd. v. Reed Hein & Assocs., LLC, No. 618CV1088ORL31DCI, 2018 WL 5279156 (M.D. Fla. Oct. 24, 
2018) (Presnell, J.); Westgate Resorts, Ltd. v. U.S. Consumer Attorneys, P.A., No. 618CV359ORL31TBS, 
2018 WL 4898947 (M.D. Fla. Oct. 9, 2018) (Presnell, J.); Diamond Resorts Int'l, Inc. v. Aaronson, No. 
617CV1394ORL37DCI, 2018 WL 735627 (M.D. Fla. Jan. 26, 2018); Westgate Resorts, Ltd. v. Castle 
Law Grp., P.C., No. 617CV1063ORL31DCI, 2017 WL 6512552 (M.D. Fla. Dec. 20, 2017) (Presnell, J.). 
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him instead.  Id. at ¶¶ 62-70.  Said timeshare owners are the “HGV Owners.” 

Sussman furthers his scheme by sending form, boilerplate representation letters to 

Plaintiffs.  Id. at ¶ 71.  The letters all state that the HGV Owners were the victims of unspecified 

acts of fraud and misrepresentations, “will no longer be making any payments,” and wish to 

terminate their timeshare contracts without reference to any legitimate legal or factual basis.  Id.

at ¶¶ 71-73 & Ex. G.  Sussman then causes fraudulent deeds purporting to convey the owners’ 

timeshare interests back to HGV or to an individual serving as a strawman owner to be recorded.

Id. at ¶¶ 76-92.  While the unilaterally executed deeds are meant to serve as proof to Sussman’s 

clients that they are relieved from any contractual obligations to HGV, the deeds are unlawful 

and of no force or effect as HGV has never requested nor approved the transfer of ownership and 

the owners are in no way relieved of any financial obligations.  Id. at ¶¶ 90-98.  HGV has made 

this positon known to Sussman, who in response has rejected the legal validity of any return 

conveyances to his “clients” and repeats the rejected “deed back.”  Id. at ¶ 97.  Sussman’s 

scheme subjects his customers to the risk of adverse actions by HGV—such as foreclosure and 

other available legal remedies—and intentionally diverts legitimate and significant monies owed 

and payable to HGV to Sussman’s coffers instead.  See, e.g., id. at ¶¶ 69-70.  

ARGUMENT 

I. THE APPLICABLE STANDARD 

A plaintiff must “state a claim to relief that is plausible on its face.”  Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007).  A claim is plausibly stated if it includes “factual content 

that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009) (quoting Twombly, 550 U.S. at 

556).  Courts must accept all well-pleaded factual allegations in the complaint as true.  Id.  
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Although the plausibility standard “demands more than an unadorned, the-defendant-unlawfully-

harmed-me accusation,” it “does not require ‘detailed factual allegations . . . .’”  Id. at 678 

(quoting Twombly, 550 U.S. at 555).   

II. PLAINTIFFS HAVE STATED PLAUSIBLE CLAIMS FOR RELIEF 

A. Count I – Lanham Act, 15 U.S.C. § 1125(a) 

To state a claim for false advertising under the Lanham Act, a plaintiff must allege:   

(1) the advertisements of the opposing party were false or misleading; (2) the 
advertisements deceived, or had the capacity to deceive, consumers; (3) the 
deception had a material effect on purchasing decisions; (4) the misrepresented 
product or service affects interstate commerce; and (5) the movant has been—or 
is likely to be—injured as a result of the false advertising. 

Hickson Corp. v. N. Crossarm Co., 357 F.3d 1256, 1260 (11th Cir. 2004). 

Sussman appears to advance two arguments in seeking dismissal of the Lanham Act 

claim.  First, that “[t]he Complaint . . . fails to allege any actually ‘false or misleading’ 

statements,” (Mot. at 6), and, second, that the Complaint does not sufficiently allege that 

Sussman’s misrepresentations caused Plaintiffs’ harms.  See id. at 6-7.  Neither is the case. 

The Complaint is replete with allegations of false or misleading statements by Sussman 

in advertising and promoting his timeshare exit services, from his own firm’s website and 

postings on Facebook’s website.  See Compl. at ¶¶ 48-61.  Briefly summarized, Sussman claims 

to have “pioneered” “techniques” “that have resulted in timeshare companies becoming more 

agreeable to releasing timeshare owners from their timeshare obligations,” (Compl., Ex. B), and 

that he “specializes in timeshare exit, cancellation and relief for embattled timeshare owners no 

longer interested in paying the ever escalating fees that are associated with timeshare 

ownership,” “Even if You Have a Mortgage!”  Id., Ex. A.  This implies that he can help not only 

people who may have valid claims for rescission, but anyone no longer “interested in paying” for 
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the timeshare they bought and have used can obtain cancellation by hiring Sussman. 

Sussman also features on his website “Proofs of Performance,” what he calls “examples 

of contract cancellations” – implying they were obtained through the techniques that he 

pioneered and promotes – and stating, “the result of [them] was the release of former timeshare 

owners from their lifetime obligation to pay.”  Id., Ex. B.  There are two such “Proofs of 

Performance” for HGV on Plaintiff’s website.  See id., Ex. C.  Sussman conceals that the “Proofs 

of Performance were obtained through fraudulent, even illegal, means that are not valid – the 

deeds and notices of resignation described and refuted in the Complaint, (id. at ¶¶ 51-52), – and 

that Plaintiffs and other timeshare companies have affirmatively disputed the validity of 

Sussman’s “techniques” and have not agreed to any cancellations. 

Sussman amplifies the representation that anyone “no longer interested in paying” for a 

timeshare on consumer-facing websites such as Facebook.  The Complaint includes one example 

where, in response to an inquiry from a potential customer that her “parents(both deceased) have 

3 different non deeded timeshares, any advice or guidance on getting rid of the timeshares?”  Id., 

Ex. F.  Nowhere did she provide a reason to believe her parents had been defrauded or deceived 

or there were some other basis for rescission of the three timeshares.  Sussman responds, 

however, and without knowledge of any additional facts, “Easy……we can make this go away,” 

and encourages her to call his office.  See Compl., Ex. F.   

Accordingly, the Complaint fairly and plausibly alleges: 

The HGV Owners are falsely told about a cancellation process that can get every 
HGV Owner out of their timeshare contract without any impact to their credit and 
no tax consequences, when Defendant knows that: (1) there is no legitimate basis 
for cancellation, and (2) his practice of preparing and recording fraudulent deeds 
does not relieve HGV Owners of their contractual obligations to Plaintiffs. 

* * * * * 
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Defendant’s website advertising, which results in HGV Owners withholding trade 
from Plaintiffs includes, but is not limited to, false statements and implications 
that: 

(a) Defendant is able to get every HGV Owner out of their timeshare 
contract without any impact to their credit and no tax consequences;  
(b) Timeshare companies, including Plaintiffs, have become “more 
agreeable to releasing timeshare owners from their timeshare obligations” 
due to the “techniques” Defendant has “pioneered”; and 
(c) Defendant’s practice of preparing and recording (fraudulent) deeds 
relieves HGV Owners of their contractual obligations to Plaintiffs.   

Compl. at ¶¶ 109 & 113. 

Sussman’s argument that the  first and second statements “appear nowhere on the 

website,” (Mot. at 6), overlooks that “[t]he Lanham Act applies” not only to “a statement that is 

‘literally false as a factual matter,’” but also “a ‘misleading’ statement that may be literally true 

or ambiguous, but that ‘implicitly convey[s] a false impression, [is] misleading in context, or [is] 

likely to deceive consumers.’”  Incarcerated Entm't, LLC v. Warner Bros. Pictures, 261 F. Supp. 

3d 1220, 1230-31 (M.D. Fla. 2017) (quoting Hickson, 357 F.3d at 1260).  Thus, even a statement 

of opinion, when considered in its full context, may be actionable “if it fairly implies a factual 

basis.”  Duty Free Americas, Inc. v. Estee Lauder Companies, Inc., 797 F.3d 1248, 1277 (11th 

Cir. 2015).  See, e.g., Incarcerated Entm’t, 261 F. Supp. 3d at 1230-31 (finding plaintiff alleged 

statements by film studio falsely or misleadingly portrayed film “as a true story,” even though 

there was no such literal statement).  Plaintiffs here specifically allege that Sussman’s advertising 

and promotion implies, after providing a factual basis, that he “is able to get every HGV Owner 

out of their timeshare contract” and that the “techniques” he “pioneered,” namely his “practice of 

preparing and recording (fraudulent) deeds,” “relieve[s] HGV Owners of their contractual 

obligations to Plaintiffs,” when that is not the case.  Compl. at ¶¶ 109 & 113.   

Without any support, Sussman argues that the disclaimer on the website that accompanies 

the “Proof of Performance” examples precludes those examples from qualifying as false or 
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misleading.  See Mot. at 6.  It is well settled that Sussman cannot rely on such disclaimers as a 

matter of law, and possibly not at all even on the merits, to cure his misrepresentations, such as 

that he can help “anyone” get out of their timeshare contract regardless of whether there is any 

basis in fact or law.3

Nor is there any merit to Sussman’s argument that the Complaint fails to plausibly allege 

Sussman’s advertising and promotion caused HGV Owners to stop making payments.  See Mot. 

at 6-7.  Sussman limits this analysis to whether “visiting Mr. Sussman’s website” caused 

“timeshare owners [to] unilaterally breach their contracts . . . .”  Id. at 7.  But rarely does 

exposure to an advertisement directly lead to commercial injury – the key question is whether the 

deception caused by the false or misleading advertisement cause the plaintiff’s injury.  The 

Supreme Court has clarified that “to come within the zone of interests in a suit for false 

advertising under § 1125(a), a plaintiff must allege an injury to a commercial interest in 

reputation or sales.”  Lexmark Int’l, Inc. v. Static Control Components, Inc., 572 U.S. 118, 131-

32, 133 (2014).  Thus, “a plaintiff suing under § 1125(a) ordinarily must show economic or 

reputational injury flowing directly from the deception wrought by the defendant’s advertising; 

and that that occurs when deception of consumers causes them to withhold trade from the 

plaintiff.”  Id. at 133.  That is precisely what the Complaint here states. 

The Complaint alleges that Sussman’s “false statements of the nature . . . and quality of 

his purported services” leads HGV Owners to hire him and “to believe that they would soon be 

3 See FTC v. IAB Mktg. Assocs., LP, 746 F.3d 1228, 1233 (11th Cir. 2014) (rejecting argument that 
disclosures cured misrepresentations made during initial sales); FTC v. World Patent Mktg., Inc., No. 17-
CV-20848, 2017 WL 3508639, *13 (S.D. Fla. Aug. 16, 2017) (“[E]ven if the disclaimers contained 
unambiguous disclosures, they failed to change the net impression created by Defendants’ salespeople 
who verbally promised financial gain”); FTC v. Lanier Law, LLC, 194 F. Supp. 3d 1238, 1275 (M.D. Fla. 
2016) (“Defendants provide no authority to support the proposition that a defendant can cure an initial 
misrepresentation by subsequently issuing a disclaimer, and binding authority suggests to the contrary.”); 
Kennedy v. CompuCredit Holdings Corp., 9 F. Supp. 3d 1314, 1321 (M.D. Fla. 2014) (denying motion to 
dismiss because determining disclaimer’s impact was fact-intensive). 
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able to avoid their contractual obligations to Plaintiffs and thus cease making those payments” – 

as he instructs – “and divert moneys to Sussman instead as a result.”  Compl. at ¶ 186.  The 

Complaint also alleges that Sussman’s false statements “hav[e] a material effect on existing and 

prospective consumer purchasing decisions and result[ ] in damages to Plaintiffs,” which 

necessarily causes “injury to [their] commercial interests.”  Id. at ¶¶ 187 & 188.  These are the 

same injuries that this Court found sufficient to state a Lanham Act claim against Sussman’s co-

defendants and others for their false advertising, and that Judge Dalton concluded raised triable 

issues of fact in a similar lawsuit.  See Orange Lake v. Reed Hein, 2018 WL 5279135 at *10 

(Presnell, J.) (“The advertising statements caused identifiable Orange Lake Owners to retain TET 

and to stop making payments as required under their Timeshare Agreements.  As a result, 

Plaintiffs suffered harm to their reputational and commercial interests.”) (internal citations 

omitted); Westgate v. Reed Hein, 2018 WL 5279156 at *10 (Presnell, J.) (similar); Westgate v. 

U.S. Consumer Attorneys, P.A., 2018 WL 4898947 at *4 (Presnell, J.) (similar); Diamond v. 

Aaronson, 2019 WL 1445181, *15 (Dalton, J.) (“Defendants cite no authority to support their 

contention that false advertisements must expressly tell viewers to withhold trade from a plaintiff 

or that the false advertising must be the only reason behind a consumer's actions for a plaintiff to 

prevail on a false advertising claim.  Courts have found that causation just requires that the false 

advertising proximately cause the claimed injury—it need not be the only cause or even the 

predominant cause of the injury.”).4  More detailed or specific allegations are not required.5

4 Sussman’s reliance upon Orange Lake v. Castle Law, 2018 WL 1535719 at *7, is misplaced.  While this 
Court, upon its initial review of a Lanham Act claim found allegations of solely reputational injury 
insufficient, it later granted plaintiffs leave to amend their complaint to clarify the assertion of economic 
injury in addition to reputational injury as harms they suffered from Defendants’ conduct, over the 
defendants’ objections that such amendment would be futile under the law.  See Orange Lake v. Castle 
Law, Dkt. No. 220 (order); Dkt. Nos. 180 & 181 (oppositions).  Unlike in Orange Lake v. Castle Law, 
Plaintiffs here do not allege reputational injury, (see Compl. at ¶¶ 110 & 112), and that was the sole type 
of injury the Court found was not plausibly alleged to have been caused by the Lanham Act violation.   
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B. Count II – Declaratory Judgment 

Sussman’s effort to avoid a declaration regarding his misconduct is not surprising since 

the same misconduct affecting another timeshare developer has already been enjoined upon his 

concession that “Plaintiffs could prove the elements necessary to obtain preliminary injunctive 

relief.”  See Ex. A at *1.  First, Sussman contends that it is “impossible” to know what contracts  

or obligations are at risk of being breached or facts which may render a deed fraudulent.  Mot. at 

7-8.  Not so.  The Complaint specifically alleges the fraudulent course of conduct, including the 

practice of preparing and recording fraudulent deeds or causing others to do so.  See Compl. at ¶¶ 

76-100.  Moreover, as even Sussman is forced to admit, (Mot. at 7 n.4), the Complaint defines 

the HGV Owners in ascertainable terms.  That each of the HGV Owners and their corresponding 

contracts are not identified does not render the claim implausible or speculative.  Sussman makes 

this same argument with respect to the claim for tortious interference with existing contracts, 

(see id. at 13), but this Court has rejected that very argument in similar lawsuits at least twice.6

Second, this claim does not concern speculative or hypothetical injuries.  Plaintiffs allege 

a substantial continuing controversy and definite injury.  See, e.g., Compl. at ¶¶ 121-24.  There is 

nothing remote about the injury and threat of injury caused by the practice or preparing and 

recording fraudulent deeds and causing others to do so.  This is distinct from the situation found 

in the cases Sussman cited, (see Mot. at 8), where insurance coverage declarations were deemed 

5 Incarcerated Entm't, 261 F. Supp. 3d at 1232 (rejecting argument that a “[p]laintiff can only survive the 
motion to dismiss by identifying specific statements and showing how the statements actually deceived 
specific consumers. . . .  Although a party must support allegations of misleading advertisements with 
evidence of consumer deception at later stages of litigation, that burden does not exist at the pleading 
stage.”) (internal quotation omitted).    
6 See Westgate v. Reed Hein, 2018 WL 5279156, *4 (Presnell, J.) (“[T]his degree of specificity is not 
required.  At the motion to dismiss stage, Plaintiffs need only plead facts that, if true, demonstrate that 
TET Defendants tortiously interfered with existing contracts between Plaintiffs and identifiable Westgate 
Owners.”); Westgate v. U.S. Consumer Attorneys, 2018 WL 4898947, *5 (Presnell, J.) (similar).   
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speculative and premature where there had yet to be a denial of coverage.7

Third, Sussman argues that all of the HGV Owners need to be sued, too, as indispensable 

parties.  See Mot. at 9.  Sussman has not satisfied his burden of persuasion on this issue, or even 

the burden of identifying them so as to permit Plaintiffs to proceed as Sussman wishes.  

Sussman’s cursory argument fails to address the governing analysis on a Rule 12(b)(7) defense: 

Dismissal under Rule 12(b)(7) is a two-part inquiry.  First, the party moving to 
dismiss an action for failure to join an indispensable party must first establish that 
the absent party is a “required” party as defined by Federal Rule of Civil 
Procedure 19(a).  Molinos Valle Del Cibao, C. por A. v. Lama, 633 F.3d 1330, 
1334 (11th Cir. 2011).  “Generally, an absent party is not required simply because 
its joinder would be convenient to the resolution of the dispute.” Clay v. AIG 
Aerospace Ins. Servs., Inc., 61 F. Supp. 3d 1255, 1266 (M.D. Fla. 2014).  Instead, 
an absent party is required where (1) the court cannot accord complete relief 
among the existing parties; (2) prejudice would result to the absent party’s ability 
to protect itself in the instant action; or (3) the nonparty’s absence would create a 
substantial risk that the existing parties would incur inconsistent or duplicative 
obligations.  Raimbeault v. Accurate Mach. & Tool, LLC, 302 F.R.D. 675, 682-83 
(S.D. Fla. 2014); see also City of Marietta v. CSX Transp., Inc., 196 F.3d 1300, 
1305 (11th Cir. 1999).  Second, if the court determines that the absent party is 
required, it “must order that party joined if its joinder is feasible.”  Raimbeault, 
302 F.R.D. at 682; see also Fed. R. Civ. P. 19(a)(2).  If for some reason the party 
cannot be joined, i.e., if joining the party would deprive the court of subject 
matter jurisdiction, “the court must analyze the factors outlined in Rule 19(b) to 
determine whether ‘in equity and good conscience the action should proceed 
among the parties before it, or should be dismissed, the absent person thus 
regarded as indispensable.’”  Laker Airways, Inc. v. British Airways, PLC, 182 
F.3d 843, 847 (11th Cir. 1999) (quoting Fed. R. Civ. P. 19(b)).  Conversely, if the 
court determines the absent party is not required under Rule 19(a), the lawsuit 
continues.  Id. 

Compania Chilena De Navegacion Interoceanica, S.A. v. D.H.C. Trucking, Inc., No. 15-22494-

7 It is also unclear how Sussman can contend, on the one hand, that Plaintiffs raise speculative injuries, 
but, on the other hand, that their injuries can be remedied by Count III (which he also moves to dismiss).  
See Mot. at 8.  The lone decision Sussman cites, Hannon v. Del. Am. Life Ins. Co., No. 6:14-cv-301-Orl-
40KRS, 2014 WL 12618716, *3 (M.D. Fla. Oct. 2, 2014), states this principle applies only to “a claim for 
declaratory judgment [that] should be dismissed or stricken as duplicative of a claim for breach of 
contract,” which is not the case here.  Nor is it true that “victory on a declaratory judgment claim” against 
Sussman “would not provide ‘relief above and beyond’ the relief afforded by victory on the [Fla. Stat. § 
817.535] claim” because the latter claim is limited only to deeds recorded in the State of Florida (deeds in 
other states are also at issue) and the requested declaration would proscribe similar conduct in the future.   
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CIV-GAYLES, 2016 WL 1722425, *2 (S.D. Fla. Apr. 29, 2016). 

Sussman has the burden of demonstrating the existence of an indispensable party and the 

grounds requiring dismissal under Rule 19(b).  Molinos, 633 F.3d at 1347.  However, he never 

articulates who specifically needs to be added – he somehow contends they are “indeterminate,” 

(Mot. at 7) – and certainly not in a manner that would allow Plaintiffs, who are not given notice 

of the recorded deeds at issue on this claim, (Compl. at ¶¶ 78, 96), to add them or the Court to 

order that they be added.  Cf. Branch Banking & Tr. Co. v. Waterside Props., LLC, No. 4:12-CV-

3779-KOB, 2013 WL 168046, *1-2 (N.D. Ala. Jan. 10, 2013) (criticizing defendants’ argument 

as “incoherent” and noting they “failed to adequately identify who the indispensable party is”).   

Sussman contends the HGV Owners are “required parties pursuant to Fed. R. Civ. P. 

19(a)(1)(B).”  Mot at 9.  Sussman address only subsection (i), but does not show that any client 

“claims an interest relating to the subject of the action” or “that disposing of the action in the 

person’s absence may . . . as a practical matter impair or impede the person’s ability to protect 

the interest . . . .”  Fed. R. Civ. P. 19(a)(1)(B)(i).  Both must be established.  All Sussman offers 

are conclusory assertions, which are insufficient.  See, e.g., State Farm Mut. Auto. Ins. Co. v. 

Performance Orthopaedics & Neurosurgery, LLC, 278 F. Supp. 3d 1307, 1333 (S.D. Fla. 2017). 

Rule 19(a)(1)(B) can be invoked only if the absent party affirmatively claims an interest 

in the action, which has not been done.  “That alone is enough to deny [the] Motion.”  Lacroix v. 

Lee County, Fla., No. 2:18-CV-143-FTM-38CM, 2018 WL 3629021, *2 (M.D. Fla. July 30, 

2018).8  Moreover, the cases Sussman cites would not seem to apply to HGV Owners, because 

8 See also, e.g., State Farm, 278 F. Supp. 3d at 1332 (“Joinder pursuant to Rule 19 section (a)(1)(B)(i) is 
contingent upon an initial requirement that the absent party claim a legally protected interest relating to 
the subject matter of the action.”) (internal quotation and brackets omitted); Clements v. Essex Ins. Co., 
No. 6:16-cv-574-ORL-37GJK, 2016 WL 3144151, *2 n.1 (M.D. Fla. June 6, 2016) (“It is the Court’s 
view that AJWE is not a required party under Rule 19(a), as AJWE does not claim an interest in the 
action . . . .”); Compania Chilena, 2016 WL 1722425 at *3 (S.D. Fla. Apr. 29, 2016) (“Agunsa is also not 
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those cases require the indispensable party to be one who could claim title in the property at 

issue – here that would be Plaintiffs and the straw man “associates.”  See C&J Global Invs., Inc. 

v. Knight, No. 8:16-cv-1039-T-17AEP, 2017 U.S. Dist. LEXIS 186644, *7 (M.D. Fla. 2017) 

(holding non-party that acquired title to property pursuant to deed plaintiff sought to rescind was 

indispensable party because claim sought to impair its title to the property); Lee v. Cole, 46 

So.3d 612, 613 (Fla. 2d DCA 2010) (requiring “all holders of legal title to the property” be 

named as indispensable parties).  

Moreover, Sussman, the attorney who caused the deeds at issue to be prepared and 

recorded, purportedly on behalf of the HGV Owners, makes no effort to demonstrate that he 

cannot protect their interests on the declaratory claim regarding those deeds.  “[A] person is not 

necessary to the action if existing parties are able to adequately protect the interests of the 

nonparty.”  Mandel v. Howard, No. 11-23620-CIV, 2012 WL 1069182, *4 (S.D. Fla. Mar. 29, 

2012).  Presumably Sussman and the HGV Owners have the same interest in demonstrating the 

validity and lawfulness of his conduct with respect to the deeds, and Sussman has “not put forth 

any facts showing why [he is] unable to adequately defend this interest.”  Id.9,10

a required party under either provision of Rule 19(a)(1)(B) because it has not ‘claim[ed] an interest 
relating to the subject of the action,’ nor has Safe Cargo established that it claims such an interest.”); W. 
Coast Life Ins. Co. v. Life Brokerage Partners, LLC, No. 08-80897, 2010 WL 11504833, *2 (S.D. Fla. 
Jan. 7, 2010) (“[T]o be a necessary party under Rule 19(a)(1)(B), the absent party must claim a legally 
protected interest relating to the subject matter at issue. . . .  The individual insureds have not done so and 
West Coast cannot claim such an interest for them.”).   
9 Cf. Lyon v. Gila River Indian Community, 626 F.3d 1059, 1071 (9th Cir. 2010) (rejecting Indian tribe’s 
argument, in declaratory judgment action to establish legal title and access to land surrounded by Indian 
reservation land, that individual tribe member allottees of land surrounding the parcel were indispensable 
parties when they would not be bound by the judgment and the tribe adequately represented their 
interests).   
10 Finally, it bears repeating that Sussman does not provide Plaintiffs notice of the deeds for the “deed 
backs” to Plaintiffs or the “straw man” transfers, meaning Plaintiffs do not know the full extent of which 
of their timeshares, and the corresponding HGV Owners, are at issue in the declaratory judgment claim.  
See Compl. at ¶¶ 78, 96.  If the Court agrees that the HGV Owners must be joined as defendants in this 
action, it must ensure they can be feasibly joined and served.  In that event, the Court should therefore 
direct Sussman to identify those HGV Owners by name, address, and telephone number (something he 
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C. Count III – Fla. Stat. § 817.535 

The Complaint’s third cause of action is for violations of Fla. Stat. § 817.535(2)(a), 

which makes it illegal for any “person who files or directs a filer to file, with the intent to 

defraud or harass another, any instrument containing a materially false, fictitious, or fraudulent 

statement or representation that purports to affect an owner’s interest in the property described in 

the instrument . . . .”  Attaching specific examples, the Complaint describes a practice of the 

recording of false and fraudulent deeds recorded by or at the direction of the Defendant.  This 

includes deeds that contain references to consideration that was never exchanged and also 

includes deeds that describe fraudulent conveyances from HGV Owners to the Florida Plaintiffs 

and to straw man “associates.”  See Compl. at ¶¶ 129-132 & Ex. H.  Faced with the reality of his 

own egregious misconduct, Sussman relies on a flimsy standing argument seeking to evade 

liability for the very sort of conduct the statute plainly prohibits.  Sussman argues that § 

817.535(8)(b)’s reference to an instrument “in favor of another person” suggests that the “person 

adversely affected” with standing to sue, (Fla. Stat. § 817.535(8)(a)), must “be a person other 

than the person to whom the document purports to grant a favorable interest.”  Mot. at 10.   

But that is not what the statute says.  The phrase “any person adversely affected” is 

understood to imply an expansive concept of standing that includes anyone “injured in fact” who 

seeks to vindicate an interest “within the zone of interests to be protected or regulated by the 

statute . . . .”  Dir., Office of Workers' Comp. Programs v. Newport News Shipbuilding & Dry 

Dock Co., 514 U.S. 122, 127-28 (1995) (internal quotation omitted).11  The Florida Plaintiffs 

have been injured by false and fraudulent deeds recorded in Florida and presented to HGV 

has yet to do in discovery in Orange Lake and Westgate), grant Plaintiffs 90 days from receipt of such 
information to serve them, and deem this defense waived as to any HGV Owners not so identified. 
11 See also Putnam Cty. Envtl. Council, Inc. v. Bd. of Cty. Comm'rs of Putnam Cty., 757 So. 2d 590, 593 
(Fla. 5th DCA 2000) (noting legislative amendment to permit an “aggrieved or adversely affected party” 
“liberalized the standing requirements” under common law to challenge a land use decision).   
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Owners as “proof of performance” that supposedly renders them no longer liable to the Florida 

Plaintiffs for any fees, and being compensated for injuries flowing from the recording of such 

deeds is squarely within the law’s zone of interests.   

Even if the statute were to be viewed as ambiguous (and it is not), there is no indication 

in the legislative history supporting Sussman’s restrictive and unreasonable interpretation.  

Rather, the reasonable interpretation, consistent with providing relief to “any person adversely 

affected,” is that the reference to “in favor of another person” is used to describe the nature of the 

instrument subject to the statute’s provisions, namely one that attempts to effect an illegitimate 

change in or a new property or lien interest.  Indeed, there would be no harm from or legislative 

concern in an instrument that purports to create an interest in the person that already has it.12

The only authority cited by Sussman is dicta from a court decision where no party raised the 

narrow view of standing advanced by Sussman and it did not figure into the court’s holding.  See 

Hunters Run Prop. Owners Ass'n, Inc. v. Centerline Real Estate, LLC, No. 18-80407-CIV, 2018 

WL 6727315, *15 (S.D. Fla. Dec. 22, 2018).  Here, the Florida Plaintiffs point to economic 

injuries they have suffered as a result of being falsely included as parties (grantees) in the 

recorded deeds.  By no means are they “[a] random third-party . . . .”  Id.13

12 It is unclear why Sussman thinks his interpretation is supported by the fact that criminal penalties are 
increased “if the owner of the property subject to the false instrument is a public officer or employee  
. . . .”  Mot. at 10 (quoting Fla. Stat. § 817.535(3).  If anything, the legislature’s use of “the owner of the 
property” would support the interpretation that “any person adversely affected” is not synonymous with 
“the owner of the property,” especially when the statute again refers to “the person adversely affected by 
the instrument” in Fla. Stat. § 817.535(b)(2).  Had the Florida legislature intended for that term to mean 
“the owner of the property,” one would expect it would have done so more clearly, and would not have 
repeatedly used different terms to ascribe the same meaning.  Accord McCarthan v. Dir. of Goodwill 
Indus.-Suncoast, Inc., 851 F.3d 1076, 1089 (11th Cir. 2017) (“When Congress uses different language in 
similar sections, we should give those words different meanings.”) (internal quotation omitted); In re 
Failla, 838 F.3d 1170, 1176–77 (11th Cir. 2016) (“The presumption of consistent usage instructs that a 
word or phrase is presumed to bear the same meaning throughout a text and that a material variation in 
terms suggests a variation in meaning.”) (internal quotations and brackets omitted). 
13 Sussman also never explains how this construction would preclude Plaintiffs from having standing to 
challenge the deeds to the “straw man” “associates,” perhaps because such a limited reach of the statute 
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Sussman also argues that a false statement in a deed about consideration, as a matter of 

law, cannot be material.  See Mot. at 11-12.  But the cases he offers state only that consideration 

is not legally required to convey land where there is a donative intention.  The fact that monetary 

consideration may not always be required for a deed to be valid does not mean that one can lie 

with impunity about that topic in a deed or that it is irrelevant.  Florida law does consider the 

recitation of consideration material in certain circumstances.  See Iglehart v. Phillips, 383 So. 2d 

610, 617 (Fla. 1980); Walker v. Layton, 469 So. 2d 873, 874 (Fla. 3d DCA 1985).  In any event, 

the deeds’ material falsehoods are not limited to consideration.  The deeds falsely recite that the 

“associates” or the Florida Plaintiffs gave any consideration and the grantors acknowledged such 

consideration, giving the false impression that the Florida Plaintiffs approved of the transfers in 

which they were named and were willing parties to them, when in fact they were entirely 

unaware of and never agreed to or authorized the transactions.  See Compl. at ¶¶  96-97, 129-32.  

The deeds thus are false because they purport to reflect transactions and terms that were never 

agreed to – indeed, they were hidden from the Florida Plaintiffs – and bear no relation to reality. 

D. Count V – Tortious Interference with Existing Contracts 

Plaintiffs have pleaded the required elements of a claim for tortious interference with 

existing contracts: (1) the existence of a business relationship, even if not evinced in a formal 

written agreement; (2) that the defendant knew of the relationship; (3) the defendant intentionally 

and unjustifiably interfered with the relationship; and (4) damage to the plaintiff.  See Bray & 

Gillespie Mgmt. LLC v. Lexington Ins. Co., 527 F. Supp. 2d 1355, 1367 (M.D. Fla. 2007).  

Sussman’s arguments to the contrary are unavailing, and most of them have been rejected 

numerous times by this Court and other courts in this District.  

would be an absurd construction.  There is no good reason why the Florida legislature would have 
intended to create a right of action to challenge that type of materially false deed, but not an equally – if 
not even more – false deed that dishonestly names one of the Florida Plaintiffs as a (paying) grantee. 
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First, Sussman argues that the claim fails because none of the HGV Owners or their 

contracts are identified.  Mot. at 13.  As noted, the Court has already rejected any such 

requirement and found similar allegations sufficient.  See n.6, supra.  

Second, Sussman argues that the Complaint “fails to establish that the website induced a 

breach.”  Mot. at 13.  Sussman’s website is hardly the focal point of this cause of action.  The 

Complaint alleges that Sussman tortiously interferes with Plaintiffs’ contracts with the HGV 

Owners in three ways:  (1) for those with whom he communicates, directing them to stop making 

payments, without any basis in fact or law, (Compl. at ¶¶ 64-65); (2) for those who are referred 

to him by timeshare exit companies, directing or encouraging the timeshare exit companies to 

have the HGV Owners stop making payments (how else could Sussman represent that these 

HGV Owners with whom he has never spoken will no longer be making any payments?) (id. at 

¶¶ 71-75); and (3) for both types of HGV Owners, sending them “congratulations” letters falsely 

advising them, “since you are no longer the owner, you are not responsible for future fees in 

connection with the timeshare.”  Id. at ¶¶ 93-95. 

Third, contrary to Sussman’s argument, his purported status as an agent or attorney does 

not mandate dismissal.  An attorney is no different from any other agent under Florida law, and 

an agent can be held liable for tortious interference on numerous grounds for acting outside of 

his capacity and scope as an agent.  Richard Bertram, Inc. v. Sterling Bank & Trust, 820 So. 2d 

963, 965-66 (Fla. 4th DCA 2002).14  The Complaint alleges each of these bases for liability, (see, 

14 This occurs when the agent “acts without an honest belief that his action will benefit his employer,” 
(Sloan v. Sax, 505 So. 2d 526, 528 (Fla. 3d DCA 1987); Salit v. Ruden, McClosky, Smith, Schuster & 
Russell, P.A., 742 So. 2d 381, 386 (Fla. 4th DCA 1999)), “where the agent acts solely with ulterior 
purposes and the advice is not in the principal’s best interest,” (Scussel v. Balter, 386 So. 2d 1227, 1228-
29 (Fla 3d DCA 1980)), where “improper methods” are employed, (KMS Rest. Corp. v. Wendy’s Int’l, 
Inc., 361 F.3d 1321, 1327 (11th Cir. 2004)), if the agent acts in bad faith, (CSDS Aircraft Sales & 
Leasing, Inc. v. Lloyd Aereo Boliviano Airlines, No. 09-CIV-22274, 2011 WL 1559823, *5 (S.D. Fla. 
Apr. 22, 2011)), or if he “is not acting in the principle’s best interests.”  Bray, 527 F. Supp. 2d at 1368.  
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e.g., Compl. at ¶¶ 94-98, 147-148, 151-52), and Sussman’s dispute raises issues of fact that 

cannot be decided on the pleadings.  Accord Howard v. Murray, 184 So. 3d 1155, 1167 (Fla. 1st 

DCA 2015).  Indeed, this very Court and Judge Dalton have rejected the exact same argument 

from Sussman and his co-defendants in two lawsuits at the pleading stage, and even later on a 

motion for summary judgment by Sussman for failure to present evidence of even an agency 

relationship or that Sussman always acted in his customers’ best interest, on these same grounds.  

See Orange Lake v. Reed Hein, 2019 WL 645214 at *6-7 (Presnell, J.); Orange Lake v. Reed 

Hein, 2018 WL 5279135 at *4 (Presnell, J.); Ex. B at *3-4 (Dalton, J.).  

Moreover, Sussman offers no authority for the view that the Court must find he could not 

have acted with ulterior purposes where he offered a 100% money-back guarantee.  See Mot. at 

14.  In the false advertising context, just as “[t]he existence of a money-back guarantee . . . is 

neither a cure for deception nor a remedy for consumer injury,” (Federal Trade Commission v. 

SlimAmerica, Inc., 77 F. Supp. 2d 1263, 1272 (S.D. Fla. 1999)), it should not allow an agent to 

avoid liability as a matter of law.15

Fourth, in a cursory one-sentence discussion, Sussman claims the Noerr-Pennington 

doctrine applies to an attorney who “advises his or her client to breach a contract,” and thus 

shields him “from liability for tortious interference.”  Mot. at 15.  This is incorrect.  The Noerr-

Pennington doctrine emanates from the First Amendment right to petition the government, and 

thus applies only to litigation and “acts reasonably attendant to litigation, such as demand 

letters.”  Silverhorse Racing, LLC v. Ford Motor Co., 232 F. Supp. 3d 1206, 1211 (M.D. Fla. 

See also Restatement (Second) of Torts § 772 (2018) (stating that a lawyer maintains the privilege to 
advise so long as, among other things, “the advice [is] honest”).   
15 Cf. F.T.C. v. Pantron I Corp., 33 F.3d 1088, 1096 (9th Cir. 1994) (“[T]he existence of a money-back 
guarantee is insufficient reason as a matter of law to preclude a monetary remedy. . . .  Because even 
many unsatisfied customers will not take advantage of a money-back guarantee, a company which has 
engaged in consumer fraud would be able to retain a significant portion of the proceeds simply by making 
a largely illusory money-back offer.”). 
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2017)).  Advising a client is not reasonably attendant to petitioning the government, especially 

not when this Court has already found that Sussman’s letters to timeshare companies do not 

qualify as “the type of prelitigation activity that is shielded from liability under the Noerr 

doctrine.”  Orange Lake v. Reed Hein, 2019 WL 645214 at *8 (Presnell, J.).16

E. Count VI – Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”) 

Sussman’s sole argument with respect to the FDUTPA claim is that the harm caused from 

his misconduct was to the HGV Owners, and not the Florida Plaintiffs, and therefore they lack 

standing.  Judge Dalton already rejected this argument when Sussman previously raised it.  See 

Ex. B at *6.  It is settled Florida law that any “person” aggrieved by an unfair or deceptive trade 

practice in violation of FDUTPA may sue for damages and injunctive relief, not just the 

consumer who experienced the trade practice.  See, e.g., Caribbean Cruise Line, Inc. v. Better 

Business Bureau of Palm Beach Cty., Inc., 169 So. 3d 164, 169 (Fla. 4th DCA 2015).  As this 

Court has similarly recognized, “FDUTPA claims are not limited to consumers,” but would also 

apply to businesses that, like Plaintiffs, have been injured by the deception of consumers caused 

by a defendant.  Orange Lake v. Castle Law, 2018 WL 1535719, *5 (Presnell, J.).17

F. Count VII – Nevada Deceptive Trade Practices Act (“NDTPA”) 

Sussman also challenges the claim asserted under the NDTPA, NRS 598.0903 et seq.  

16 Moreover, even in the unlikely event the Noerr-Pennington doctrine applies, dismissal is inappropriate 
because, as this Court has already found based on similar allegations regarding Sussman, the Complaint 
sufficiently alleges Sussman’s communications were objectively baseless “shams” that do not qualify for 
protection.  Orange Lake v. Reed Hein, 2019 WL 645214 at *9 (Presnell, J.).  See also Orange Lake v. 
Reed Hein, 2018 WL 5279135 at *6 (Presnell, J.).  
17 Sussman’s reliance on Westgate v. Castle Law, 2017 WL 6512552 at *1, is misguided.  This Court 
ultimately ruled that an amended FDUTPA claim more clearly alleging that “advertising and marketing 
materials . . . falsely induced [timeshare owners] to stop making payments to Plaintiffs even though such 
payments are required by legally enforceable contracts to which the timeshare owners have no legal 
excuse or justification not to pay,” sufficed to state a plausible claim as such conduct “could have resulted 
in a different injury—improper stopping of payments” by timeshare owners that would injured the 
plaintiffs.  Orange Lake v. Castle Law, 2018 WL 1535719 at *6 (applying equally to Westgate v. Castle 
Law, see Dkt. No. 176).  Plaintiffs here make substantially the same allegations.  See Compl. at ¶ 167.   
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See Compl. at ¶¶ 169-181.  This claim is based on Sussman’s false, misleading, and deceptive 

statements in his advertising and in the conduct of his business, and for knowingly participating 

“in any plan or scheme, a purpose of which is to transfer a previously sold time share to a 

transferee who does not have the ability, means, or intent to pay all assessments and taxes for 

that time share . . . .”  Id. at ¶¶ 173-174.  Notably, Sussman does not move to dismiss the 

analogous Florida statutory claim for this latter type of misconduct, (Compl. at ¶¶ 135-142), nor 

does he contest that that alleged misconduct, if proven, violates both state statutes.   

Sussman first recycles his FDUTPA argument that the NDTPA Plaintiffs lack standing 

because they have not been harmed by his misconduct to consumers.  But the NDTPA is no 

different in allowing any person harmed by a deceptive trade practice, regardless of whether they 

are a consumer, competitor, or something else, to assert a private right of action.  In Del Webb 

Communities, Inc. v. Partington, 652 F.3d 1145, 1152-53 (9th Cir. 2011), the Ninth Circuit 

found that “[t]here is no basis in the text of NRS 41.600 . . . to limit standing to a group broader 

than consumers but no broader than business competitors,” and thus ruled that a developer that 

was directly harmed by a home inspection company’s false inspection reports had standing to 

assert a NDTPA claim.  Plaintiffs’ allegations thus are sufficient.  See Compl. at ¶¶ 179-180.   

Sussman next argues that the Complaint fails to allege this claim with particularity.  See 

Mot. at 17.  The Complaint meets this standard, particularly given the extensive scope of 

Sussman’s scheme.  Rule 9(b)’s requirement of 

[p]leading fraud with particularity is necessary in order to: (1) provide defendants 
with sufficient notice of the acts of which the plaintiff complains to enable them 
to frame a response, (2) prevent fishing expeditions to uncover unknown moral 
wrongs, and (3) protect defendants from unfounded accusations of immoral and 
otherwise wrongful conduct. Rule 9(b) is satisfied if there is a sufficient 
identification of the circumstances constituting fraud so that an adequate answer 
may be prepared.  
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Metrahealth Ins. Co. v. Anclote Psychiatric Hosp., Ltd., No. 96-2547-CIV-T-17C, 1997 WL 

728084, *2 (M.D. Fla. Oct. 23, 1997) (citing NCR Credit Corp. v. Reptron Electronics, Inc., 155 

F.R.D. 690, 692 (M.D. Fla. 1994)).18  The Complaint’s allegations identify with the requisite 

particularity the longstanding nature of Sussman’s scheme, the relevant place (throughout the 

country with respect to timeshare interests located in Nevada), the parties involved (Sussman, his 

“associates,” timeshare exit companies, and the HGV Owners), and extensively details the 

fraudulent nature of his acts (false and misleading advertising of a technique that he pioneered 

that purportedly make timeshare companies “more agreeable to releasing timeshare owners from 

their timeshare obligations,” recording false and fraudulent deeds that fail to convey legal title or 

relieve the HGV Owners of their obligations, but falsely telling them they no longer owe the 

NDTPA Plaintiffs any further fees as a result; and using “associates” whom he knows do not 

have the ability, means or intent to pay all assessments and taxes for the timeshares conveyed to 

them).  See Compl. at ¶¶ 173-176.  This is sufficient to satisfy Rule 9(b).19

CONCLUSION

For the reasons set forth above, Plaintiffs have stated plausible claims for relief against 

Sussman, and Sussman’s Motion should be denied in its entirety.  

18 Furthermore, “courts recognize that if the alleged fraud occurred over an extended period of time and 
the acts were numerous, the specificity requirements are less stringently applied.  This relaxed 
requirement is applied where ‘strict application of Rule 9(b) could result in substantial unfairness to 
private litigants who could not possibly have detailed knowledge of all the circumstances surrounding the 
alleged fraud.’”  Id. (quoting NCR Credit, 155 F.R.D. at 692).  Cf. Cuadros v. State Farm Fire & Cas. 
Co., No. 216CV2025JCMVCF, 2017 WL 2683681, *4 (D. Nev. June 20, 2017) (finding allegations of 
widespread NDTPA violations throughout the state in class action sufficient).  
19 Finally, Sussman argues dismissal is required because “[t]here is no allegation in the Complaint that 
supports that [an] exclusion” for a certain type of purchaser does not apply to him.  See Mot. at 17-18.  
Sussman, however, is not a purchaser.  But even more fundamentally, the potential application of this 
defense is not a ground for dismissal because “plaintiffs [are] not required to negate an affirmative 
defense in [their] complaint.”  La Grasta v. First Union Sec., 358 F.3d 840, 845 (11th Cir. 2004).  See 
also Schojan v. Papa John's Int'l Inc., 34 F. Supp. 3d 1206, 1210 (M.D. Fla. 2014) (“Plaintiffs . . . do not 
need to anticipate affirmative defenses in pleading their complaint.”).
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