
IN THE UNITED STATES DISTRICT COURT OF  
THE MIDDLE DISTRICT OF FLORIDA  

(ORLANDO DIVISION) 

HILTON RESORTS CORPORATION, a Delaware 
corporation, LV TOWER 52, LLC, a Delaware 
limited liability company, TUSCANY VILLAGE 
VACATION SUITES OWNERS ASSOCIATION, 
INC., a Florida non-profit corporation, ORLANDO 
VACATION SUITES II CONDOMINIUM 
ASSOCIATION, INC., a Florida non-profit 
corporation, LV TOWER 52 CONDOMINIUM 
ASSOCIATION, INC., a Nevada non-profit 
corporation, LAS VEGAS BOULEVARD 
VACATION SUITES OWNERS ASSOCIATION, 
INC., a Nevada non-profit corporation, LAS 
VEGAS VACATION SUITES OWNERS 
ASSOCIATION, INC., a Nevada non-profit 
corporation, HTLV OWNERS ASSOCIATION, 
INC., a Nevada non-profit corporation, KT 
VACATION OWNERS ASSOCIATION, INC., a 
Hawaii non-profit corporation. 

                             Plaintiffs, 

vs. 

MITCHELL REED SUSSMAN, an individual, 

                                  Defendant. 

Case No.: 6:19-cv-305-Orl-40DCI 

           / 

PLAINTIFFS’ MOTION TO STRIKE CERTAIN OF DEFENDANT’S  
AFFIRMATIVE DEFENSES  AND INCORPORATED MEMORANDUM OF LAW 

Plaintiffs (collectively, “HGV”), through the undersigned counsel, and pursuant to 

Federal Rules of Civil Procedure 12, files this Motion to Strike requesting entry of an order 

striking certain of Sussman’s Affirmative Defenses, namely the First, Third, Fourth, Fifth, Sixth, 

Twelfth, Thirteenth, Fourteenth, Seventeenth, Nineteenth, Twenty-Second, Twenty-Third, 

Twenty-Fourth, and Twenty-Fifth Affirmative Defenses, and any other relief the Court deems 

just and appropriate; and in support thereof states as follows: 
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PRELIMINARY STATEMENT 

Sussman lobs myriad affirmative defenses against Plaintiffs’ claims, hoping that one 

might stick in this lawsuit regarding his scheme to induce HGV’s timeshare owners whom he 

claimed to represent (the “Hilton Owners”) to breach their contracts with Plaintiffs, in part 

through false advertising and unlawful deeding practices.  At least fourteen of Sussman’s 

affirmative defenses are cursory and conclusory assertions of legal doctrines, are frivolous, or 

have zero application to this case and are therefore improper.  Pleading an affirmative defense in 

such manner fails to state a sufficient defense and fails to give Plaintiffs the necessary fair notice 

of the defense, especially baseless affirmative defenses that challenge the constitutionality and 

legality of laws enacted by the Florida legislature.   

Moreover, the sufficiency of the affirmative defenses and the notice that is given to 

Plaintiffs must be judged in terms of the needs of the case and how the claims or defenses must 

be proven.  Judge Dalton recently ruled in another lawsuit against Sussman that, to establish 

damages for tortious interference, the plaintiffs must establish through direct evidence from each 

timeshare owner how much of the missed payments was caused by Sussman, and that “[w]hat 

answers the question of what did owners do as a result of Mr. Sussman’s interference is, quite 

simply, testimony from owners.”  Westgate Resorts, Ltd. v. Sussman, No. 6:17-cv-1467-Orl-

37DCI (M.D. Fla.), Dkt. No. 254 at *5 (July 26, 2019) (attached hereto as Exhibit A).  See also 

id. at *7-8 (“To prove that final element [damages] for all owners who received a deed back, 

Plaintiffs cannot rely on Mr. Sussman’s actions and conduct and the five exemplar owners.  So 

they need to call the owners directly.”).  Unless and until that view is held not to apply in this 

case, the level of facts required to provide notice to Plaintiffs of the conduct that would support a 

defense of Sussman’s must therefore be stated and shown on a Hilton Owner by Hilton Owner 
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basis, specific to each.  Sussman has not stated his defenses to that standard. 

For these and the additional reasons stated below, this Court should strike as insufficient 

Sussman’s affirmative defenses addressed below. 

ARGUMENT 

I. APPLICABLE LEGAL STANDARDS 

Federal Rule of Civil Procedure 12(f) authorizes district courts to strike “any insufficient 

defense.”  Fed. R. Civ. P. 12(f).  A defense is insufficient if it is either patently frivolous or 

invalid as a matter of law.  Microsoft Corp. v. Jesse’s Computs. & Repair, Inc., 211 F.R.D. 681, 

683 (M.D. Fla. 2002) (granting motion to strike affirmative defenses).  Affirmative defenses 

must also satisfy the general pleading requirements of Rule 8(a).  Id. at 684.  While Rule 8(a) 

does not require “a detailed statement of the applicable defenses, a defendant must do more than 

make conclusory allegations.”  Id. (internal citation omitted).  Affirmative defenses that contain 

only “bare bones conclusory allegations [ ] must be stricken.”  Id. (internal citation omitted).   

II. MOST OF SUSSMAN’S AFFIRMATIVE DEFENSES SHOULD BE STRICKEN 

A. Failure to State a Cause of Action and Derivative Defenses 

Sussman first asserts failure to state a cause of action as an affirmative defense to 

Plaintiffs’ claims.  See Dkt. No. 41 (“Answer”) at 12.  An affirmative defense, by definition, “‘is 

established only when a defendant admits the essential facts of a complaint and sets up other 

facts in justification or avoidance.’”  Morrison v. Exec. Aircraft Ref., Inc., 434 F. Supp. 2d 1314, 

1318 (S.D. Fla. 2005) (quoting Will v. Richardson–Merrell, Inc., 647 F. Supp. 544, 547 (S.D. 

Ga. 1986)).  Failure to state a cause of action is not an appropriate affirmative defense.  Local 

Access, LLC v. Peerless Network, Inc., No. 6:17-cv-236-Orl-40TBS, 2018 WL 3067908, *3 

(M.D. Fla. May 21, 2018); Malibu Media, LLC v. Long, No. 8:14-cv-1582-T-35MAP, 2015 WL 
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12839266, *1 (M.D. Fla. Apr. 6, 2015) (“Failure to state a claim is . . . not an additional set of 

facts that bars recovery notwithstanding the plaintiff’s valid prima facie case.”).  An assertion 

that a plaintiff failed to state a claim is instead considered a denial, as it is a purported defect in 

the plaintiff’s claim.  JazAtlanta 519 LLC v. Beazley Underwriting, Ltd., No. 18-cv-60498-

BLOOM/Valle, 2018 WL 4743634, *2 (S.D. Fla. Oct. 2, 2018); Boldstar Tech., LLC v. Home 

Depot, Inc., 517 F. Supp. 2d 1283 (S.D. Fla. 2007). 

Even if failure to state a cause of action could be used as an affirmative defense, a 

defendant must state facts sufficient to notify the plaintiff of the deficiencies in the complaint.  

Merrill Lunch Bus. Fin. Servs., Inc. v. Performance Mach. Sys. U.S.A., Inc., No. 04-60861-

CIVMARTINEZ, 2005 WL 975773, *11 (S.D. Fla. Mar. 4, 2005).  Conclusory allegations 

stating no more than that the plaintiff has failed to state a cause of action are therefore properly 

stricken.  See, e.g., Robinson v. Nat’l Credit Sys., Inc., No. 2:17-cv-386-FtM-99CM, 2018 WL 

1877462, *1 (M.D. Fla. Apr. 19, 2018); Perales v. Schear Corp., No. 2:09–cv–669–FtM–

29DNF, 2010 WL 1839295, *1 (M.D. Fla. May 10, 2010).  Here, Sussman states no more than 

that Plaintiffs’ causes of action – Counts I, III, IV, V, VI and VII – “fail to state a cause of 

action.”  Answer at 12.  Ordinarily that is insufficient, but considering that Judge Byron denied 

that exact same motion with respect to those counts, (see Dkt. No. 38), no such defense could be 

sufficient.  Accordingly, the First Affirmative Defense is due to be stricken.   

A number of other affirmative defenses are more specific derivations of a failure to state 

a cause of action affirmative defense, and therefore they should be stricken for the same reasons 

stated above, in particular that failure to state a cause of action is not an affirmative defense.  

These are the Twelfth, Thirteenth, and Twenty-Second Affirmative Defenses.  They all assert 

defenses based on purported pleading deficiencies.  See, e.g., Answer at 14 (“The Plaintiffs fail 
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to identify the specific contracts with which Defendant allegedly interfered.”); id. (“The 

Plaintiffs have failed to allege sufficient facts that Defendant’s actions amounted to direct and 

intentional interference because Defendant’s clients come to Defendant predisposed to and 

intending to break their contracts with Plaintiff’s either by strategically breaching said contracts 

or negotiating releases where possible.”); id. at 17 (“Count V fails to state a cause of action 

because Plaintiffs have failed to allege a [sic] that Defendant has a sufficiently ulterior motive in 

his assistance to his clients in their breach of the subject, but unidentified, contracts such that 

Defendant’s agency and attorney-client relationship with such clients can be ignored.”).   

Indeed, two of these pleading-based “defenses” – the Twelfth and Twenty-Second 

Affirmative Defenses – were expressly raised by Sussman on his motion to dismiss and were 

rejected by Judge Byron.  See Dkt. No. 38 at 8 (“Specific contract identification . . . is 

unnecessary at the pleading stage.”); id. at 9 (“Tortious interference liability may be imposed on 

an agent 'where the agent acts solely with ulterior purposes and the advice is not in the 

principal’s best interest, or where improper methods are employed.  The Complaint avers ample 

facts to form a basis for such agency liability against Defendant.”) (internal citations and 

quotations omitted).  There is no possible basis for those affirmative defenses, and they are 

therefore insufficient as a matter of law and should be stricken on this basis as well.  

The sufficiency of the assertion of any defenses of this nature must also correspond to the 

specificity of proof that Sussman insists upon and that has recently been decided for purposes of 

establishing damages.  In Westgate, to establish damages against Sussman for tortious 

interference, plaintiffs must establish through direct evidence from each timeshare owner how 

much of the missed payments was caused by Sussman, and that “[w]hat answers the question of 

what did owners do as a result of Mr. Sussman’s interference is, quite simply, testimony from 
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owners.”  Ex. A at *5.  See also id. at *7-8 (“To prove that final element [damages] for all 

owners who received a deed back, Plaintiffs cannot rely on Mr. Sussman’s actions and conduct 

and the five exemplar owners.  So they need to call the owners directly.”).  Accordingly, for any 

defense based on facts that are, as between Plaintiffs and Sussman, uniquely in Sussman’s 

knowledge, Sussman must state such facts specific to each timeshare owner at issue to provide 

the necessary notice and render the defense sufficient.   

B. Waiver, Acquiescence, and Estoppel  

Sussman’s Third Affirmative Defense states that “Counts I, III, IV, V, VI and VII are 

barred by the doctrines of waiver, acquiescence, and estoppel as much of the conduct alleged by 

Plaintiffs to be wrongful has been accepted by Plaintiffs for years.”  Answer at 12-13.  This 

affirmative defense, too, should be stricken. 

Equitable defenses such as waiver, acquiescence, and estoppel must be pleaded with 

particularity.  See Rubin v. O’Koren, 621 F.2d 114, 117 (5th Cir. 1980) (“[E]stoppel is an 

affirmative defense which must be pleaded and proved with particularity.”); Local Access, 2018 

WL 3067908 at *5 (“The affirmative defenses of unclean hands, laches, and estoppel are 

equitable defenses that must be plead with particularity.”); Johnson v. Bottoms, No. 1:06-CV-

1767-CC, 2007 WL 9702406, *4 (N.D. Ga. Feb. 8, 2007) (“[T]he affirmative defense of estoppel 

must be pled with particularity.”).  Moreover, “the party asserting the affirmative defense must at 

least infer allegations of each element in the defense.”  Id.  Sussman’s Third Affirmative Defense 

does not comply with any of these requirements, and falls far short of giving Plaintiffs the 

requisite “fair notice” of the bases of affirmative defenses asserted against them. 

“The elements of an affirmative defense of waiver are: (1) the existence at the time of the 

waiver of a right, privilege, advantage, or benefits that may be waived; (2) the actual or 
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constructive knowledge thereof; and (3) an intention to relinquish that right, privilege, advantage 

or benefit.”  Mancil’s Tractor Serv., Inc. v. T&K Constr., LLC, No. 15-80520-CIV, 2016 WL 

7486708, *2 (S.D. Fla. Apr. 29, 2016).  Sussman makes no such allegations, particularly any 

relinquishment of a right, privilege, advantage, or benefit by Plaintiffs, let alone an intention to 

do so.  The defense as stated plainly is insufficient.  See Rubinstein v. Keshet Inter Vivos Tr., No. 

17-61019-CIV, 2019 WL 2475179, *6 (S.D. Fla. June 13, 2019) (“[T]o allege an affirmative 

defense of waiver or estoppel, a party must allege and provide factual support for each of their 

respective elements.  Because no element is even mentioned in the . . . affirmative defense, it 

does not include enough factual support to withstand a motion to strike.”) (internal citations 

omitted); Home Mgmt. Sols., Inc. v. Prescient, Inc., No. 07-20608-CIV, 2007 WL 2412834, *3 

(S.D. Fla. Aug. 21, 2007) (defendant failed to give “fair notice” of waiver defense when it did 

not identify “course of conduct or dealing . . . or what type of conduct or operative facts on 

Plaintiff’s part gave rise to a waiver”). 

A party asserting the defense of acquiescence must show that: “(1) the plaintiff actively 

represented it would not assert a right or claim; (2) the delay between the active representation 

and assertion of the right or claim was not excusable; and (3) the delay caused the defendant 

undue prejudice.”  Univ. of Ala. Bd. of Trustees v. New Life Art, Inc., 683 F.3d 1266, 1281 (11th 

Cir. 2012).  “The difference between acquiescence and laches is that laches denotes passive 

consent and acquiescence denotes active consent.”  Id.  Sussman does not state any facts that 

correspond to any of these elements, and certainly not an active representation or active consent 

by Plaintiffs that they would not assert a right or claim.  See, e.g., Local Access, 2018 WL 

3067908 at *7 (striking affirmative defense of acquiescence because defendant had not 

sufficiently alleged that plaintiff “actively represented that it would not assert a right or claim”) 
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(internal quotations omitted).   

Estoppel is used as an equitable defense to avoid injustice.  Groves v. Patricia J. Dury, 

M.D., P.A., No. 2:06-cv-338-FtM-99SPC, 2006 WL 2556944, *1 (M.D. Fla. Sept. 1, 2006).  A 

party asserting an estoppel defense must show “(1) words, conduct, or acquiescence that induces 

reliance; (2) willfulness or negligence with regard to the acts, conduct, or acquiescence; [and] (3) 

detrimental reliance.”  Savoury v. U.S. Atty. Gen., 449 F.3d 1307, 1319 (11th Cir. 2006).  See 

also Fifth Third Bank v. Alaedin & Majdi Investments, Inc., No. 8:11-CV-2206-T-17TBM, 2012 

WL 1137104, *4 (M.D. Fla. Apr. 4, 2012) (“In order to establish a defense of equitable estoppel, 

a party must show a representation as to a material fact that is contrary to a later-asserted 

position, reliance on that representation, and a change in position to the detriment of the party 

claiming estoppel as a result of reliance.”).  Once again, Sussman states no facts in support of 

any of these elements.  Sussman merely states that “much of the conduct alleged by Plaintiffs to 

be wrongful has been accepted by Plaintiffs for years.”  Answer at 12-13.  He does not state facts 

that would allow Plaintiffs or the Court to identify the representation or acceptance by Plaintiffs, 

whether that was willful or negligent, or, perhaps most importantly, that Sussman relied on the 

purported representation or acceptance.  The defense is insufficient.  Cf. Bank of Am., N.A. v. 

Fla. Glass of Tampa Bay, Inc., No. 8:16-CV-02104-27AAS, 2017 WL 11017945, *5 (M.D. Fla. 

July 12, 2017) (denying motion to strike where defendant stated plaintiff made representations to 

it, defendant relied upon them, and plaintiff changed its position).  

C. Laches 

Sussman’s Fourth Affirmative Defense is that Plaintiffs’ claims “are barred by the 

doctrine of laches as Plaintiffs have waited years to bring this action since the complained of 

conduct by Defendant began.”  Answer at 13.  This, too, fails to state a sufficient defense. 
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“To assert a successful defense of laches, a defendant must show ‘a delay in asserting a 

right or claim, that the delay was not excusable[,] and that there was undue prejudice to the party 

against whom the claim is asserted.’”  Coffey v. Braddy, 834 F.3d 1184, 1189 (11th Cir. 2016) 

(quoting Black Warrior Riverkeeper, Inc. v. United States Army Corps of Eng’rs, 781 F.3d 1271, 

1283 (11th Cir. 2015)).  An affirmative defense of laches, like other equitable affirmative 

defenses, must be pleaded with particularity.  Local Access, 2018 WL 3067908, at *5.   

To begin with, laches “is an equitable defense that applies only to an equitable claim for 

which the legislature has provided no fixed time limitation.”  Prindle v. Carrington Mortg. 

Servs., LLC, No. 3:13-CV-1349-J-34PDB, 2016 WL 9504253, *3 (M.D. Fla. May 27, 2016) 

(quoting Petrella v. Metro–Goldwyn–Mayer, Inc., 134 S. Ct. 1962, 1967 (2014)).  Sussman 

asserts this affirmative defense, however, as to all of Plaintiffs’ claims.  And, even if laches 

could apply, Sussman fails to include any of the required factual allegations in support of an 

inexcusable delay by Plaintiffs in asserting a right or claim or that Sussman was somehow 

prejudiced as a result so as to state a sufficient laches defense.  All Sussman provides is a 

conclusory assertion, without any factual allegations.  This defense should therefore be stricken.  

See State Farm Mut. Auto. Ins. Co. v. B&A Diagnostic, Inc., No. 1:13-cv-24393-UU, 2014 WL 

11906618, *2 (S.D. Fla. May 14, 2014); Lynch v. Cont’l Grp., Inc., No. 12-21648-CIV, 2013 

WL 166226, *4 (S.D. Fla. Jan. 15, 2013); Am. Univ. of Caribbean v. Tien, No. 04-20834-CIV-

GOLD/MCALILEY, 2009 WL 10669113, *1 (M.D. Fla. Nov. 16, 2009); Coachmen Indus., Inc. 

v. Royal Surplus Lines Ins. Co., No. 3:06-CV-959-J-HTS, 2007 WL 1837842, *12 (M.D. Fla. 

June 26, 2007).  This defense, too, should be stricken. 
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D. Noerr-Pennington Doctrine  

Sussman’s Fifth Affirmative Defense is as follows: 

Counts I, III, IV, V, VI and VII are barred by the Noerr-Pennington Doctrine.  
This Defendant is a lawyer and the alleged wrongful conduct of this Defendant is 
nothing more than acts reasonably attendant to litigation and was for the purpose 
of securing a favorable outcome for the subject timeshare owners (Defendant’s 
clients) and to protect and advance their legal rights. 
This defense is insufficient, if not frivolous.  The Noerr-Pennington doctrine immunizes 

“First Amendment petitioning of the government from claims brought under federal and state 

laws including . . . common-law tortious interference with contractual relations.  Such 

‘petitioning immunity’ extends to ‘those acts reasonably and normally attendant to effective 

litigation,’ such as pre-suit demands and cease-and-desist letters that threaten litigation.”  Orange 

Lake Country Club, Inc. v. Reed Hein & Assocs., LLC, 367 F. Supp. 3d 1360, 1370-71 (M.D. 

Fla. 2019) (internal citations and quotations omitted).  None of Sussman’s alleged conduct, 

however, is “reasonably attendant to litigation.”   

By now it is established that the claims against Sussman do not concern litigation or any 

conduct “reasonably attendant to litigation” to implicate the Noerr-Pennington doctrine.  Judge 

Byron therefore concluded that Sussman’s “contention that his conduct is wholly shielded from 

tortious interference liability per the Noerr-Pennington doctrine is wrong.”  Dkt. No. 38 at 9 

(citing Orange Lake, 367 F. Supp. 3d at 1370-72 (“Sussman has not engaged in the type of 

prelitigation activity that is shielded from liability under the Noerr doctrine.”)).  Judge Dalton 

recently concluded the same as a matter of law.  See Westgate Resorts, Ltd. v. Sussman, No. 

6:17-CV-1467-ORL-37DCI, 2019 WL 2330490, *20 (M.D. Fla. May 31, 2019) (“Mr. Sussman’s 

actions are not aimed at petitioning the government to redress aggrieved owners’ rights; rather, 

he actively avoids judicial involvement through all of his work.  As such, he cannot claim that 

what he does tallies conduct immunized by Noerr-Pennington . . . . This defense fails.”).   
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It is unclear how Sussman can possibly contend his Noerr-Pennington defense would be 

any different in this case.  This only reinforces the insufficient nature of the affirmative defense 

as stated, because Plaintiffs have not been given “fair notice” of the grounds of this defense.  The 

allegations are effectively the same as those in Orange Lake and Westgate.  The letters that 

presumably would be offered in support of this defense are the same.  See Dkt. No. 1 (“Compl.”), 

Ex. G.  To the extent Sussman contends the defense is based on something else, there has been 

no “fair notice” of that fact.  To the extent this defense is more of the same, it is indisputably 

insufficient and invalid. 

E. The Litigation Privilege  

Sussman’s Sixth Affirmative Defense is that “Counts I, III, IV, V, VI and VII are barred 

by the litigation privilege and his entitlement to litigation immunity as this Defendant is a lawyer 

providing legal services.”  Answer at 13.  This fails for a number of reasons.   

First, the litigation privilege defense has no application to Count I, which is a claim under 

the Lanham Act, a federal law.  “Florida’s litigation privilege does not apply to claims brought 

under federal law.”  Cisson v. Claudio & Johnson, LLC, No. 3:16-CV-1353-J-20PDB, 2017 WL 

1857419, *2 (M.D. Fla. Mar. 2, 2017).  See also Dyer v. Choice Legal Group P.A., No. 5:15-CV-

69-OC-30PRL, 2015 WL 3650925, *1 (M.D. Fla. June 11, 2015) (same). 

Second, the defense as alleged is insufficient because the litigation privilege does not 

apply to every “lawyer providing legal services,” (Answer at 13), which is all Sussman alleges.  

“[The litigation] privilege extends to statutory and common law causes of action, immunizing 

conduct undertaken during litigation and ‘conduct that is ‘necessarily preliminary’ to a judicial 

proceeding.’”  Fridovich v. Fridovich, 598 So. 2d 65, 66 (Fla. 1992).  Conduct that is 

“necessarily preliminary” to a judicial proceeding is confined to pre-suit communications that are 
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a statutory or contractual condition precedent to suit.  Diamond Resorts Int’l, Inc. v. Aaronson, 

No. 6:17-cv-1394-ORL-37DCI, 2018 WL 735627, *6 (M.D. Fla. Jan. 26, 2018).  So, it is not the 

case that any “lawyer providing legal services” obtains the benefit of the litigation privilege.  

Indeed, in both Westgate and Orange Lake, the courts rejected the applicability of the litigation 

privilege to Sussman’s conduct, with Judge Dalton referring to the invocation of this “quickly 

disposable” defense as a baseless “grasping at the lawyer cloak . . . .”  Westgate, 2019 WL 

2330490 at *19-20 (“So, clear as day, the litigation privilege is inapplicable to Mr. Sussman.”); 

Orange Lake, 367 F. Supp. 3d at 1372 (“[T]he Court does not find that Sussman's letters fall 

within the ambit of Florida's litigation privilege.”).   

F. Fair Use, Nominative Fair Use, and Descriptive Use 

Sussman’s Fourteenth Affirmative Defense is limited to the Lanham Act claim, and is as 

follows:  “The Plaintiffs’ claims under the Lanham Act are barred, in whole or in part, by the 

doctrines of fair use, nominative fair use and/or descriptive use.”  Answer at 14.  This falls far 

short of providing the required “fair notice” to state a sufficient defense, and in any event none of 

these concepts apply to a Lanham Act false advertising claim, because they apply only where the 

defendant seeks to justify or excuse its use of plaintiff’s trademark. 

“A defendant is entitled to the fair use defense if it establishes that it used the allegedly 

infringing term ‘(1) other than as a mark, (2) in a descriptive sense, and (3) in good faith.’”  Hard 

Candy, LLC v. Anastasia Beverly Hills, Inc., 921 F.3d 1343, 1363 (11th Cir. 2019) (quoting Int'l 

Stamp Art, Inc. v. U.S. Postal Serv., 456 F.3d 1270, 1274 (11th Cir. 2006)).    

“Nominative fair use occurs when a defendant uses plaintiff’s mark to identify plaintiff's 

goods or services for the purpose of facilitating the sale of defendants’ products.”  Ford Motor 

Co. v. O.E. Wheel Distributors, LLC, 868 F. Supp. 2d 1350, 1368 (M.D. Fla. 2012).  The defense 
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of “[n]ominative fair use requires a defendant to show that: (1) the plaintiff's mark is necessary 

to identify plaintiff's product; (2) in doing so defendant does not use more of plaintiff's mark than 

necessary; and (3) defendant's conduct or language reflect[s] the true and accurate relationship 

between plaintiff and defendant's products or services.”  Id. (internal quotation omitted). 

“Descriptive, or classic, fair use differs from nominative fair use. In descriptive fair use 

the defendant utilizes plaintiff's mark not to identify plaintiff's product, but merely to describe his 

own.”  Id. “The defense of descriptive fair use is not applicable” where the defendant has “not 

alleged that [it] utilized [plaintiff’s] trademarks merely to describe their own products.”  Id.

Sussman asserts no facts in support of any of these fair use defenses.  No aspect of 

Plaintiff’s Lanham Act claim concerns infringement or even use of any of Plaintiffs’ trademarks, 

and certainly Sussman has not alleged facts sufficient to state even a single element of any of 

these fair use defenses.  The defenses are wholly insufficient, if not frivolous.  In fact, they have 

zero application to the allegations in this case, where the Lanham Act claim is in the nature of 

false advertising.  Cf. Adobe Sys. Inc. v. Christenson, 891 F. Supp. 2d 1194, 1207 (D. Nev. 2012) 

(explaining that alleged misrepresentations regarding product offered for sale – i.e., false 

advertising – are “distinct from the nominative fair use doctrine, which is concerned with 

whether the ‘use of the mark will inspire a mistaken belief on the part of the consumers that the 

speaker is sponsored or endorsed by the trademark holder.’”) (quoting Toyota Motor Sales, 

U.S.A., Inc. v. Tabari, 610 F.3d 1171, 1176 (9th Cir. 2010)); Mannatech, Inc. v. Glycobiotics 

Int'l, Inc., No. 3-06-CV-0471-BD, 2008 WL 918311, *2 (N.D. Tex. Mar. 13, 2008) 

(“‘[N]ominative fair use’ may be a defense to an unfair competition claim under section 

43(a)(1)(A) of the Lanham Act, but it is not a defense to a false advertising claim under section 

43(a)(1)(B) of the Act.”). 
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G. First Amendment Defense 

Sussman’s Seventeenth Affirmative Defense invokes the First Amendment:  “Counts I, 

III, IV, V, VI and VII are barred, in whole or in part, because Defendant’s speech is protected by 

the First Amendment to the United States Constitution including the right to provide personal 

legal advice in Defendant’s client’s best interest and their right to freely receive such advice 

from the lawyer of their choosing.”  Answer at 15.  There is no First Amendment protection that 

permits an attorney to engage in tortious conduct, unlawful activity, or misleading/deceptive 

practices with impunity.  This is therefore an insufficient defense that should be stricken. 

Attorney conduct, such as advertising, “is a constitutionally protected form of 

commercial speech, but like any other form of commercial speech, a state may regulate it to 

protect the public.”  Mason v. Fla. Bar, 208 F.3d 952, 955 (11th Cir. 2000).  “Under Central 

Hudson [Gas & Electric Corp. v. Public Service Commission of New York, 447 U.S. 557 (1980)], 

the government may freely regulate commercial speech that concerns unlawful activity or is 

misleading.” Fla. Bar v. Went For It, Inc., 515 U.S. 618, 623-24 (1995).  Only “if the 

commercial speech concerns lawful activity and is not misleading, the government must meet the 

Central Hudson test.”  Searcy v. Fla. Bar, 140 F. Supp. 3d 1290, 1297 (N.D. Fla. 2015).   

Here, the allegations are that Sussman’s “advice” is baseless, not in his client’s best 

interests, improper, and unjustified.  Courts have never refrained from imposing tort liability for 

unlawful conduct by an attorney because of his or her status as an attorney.  See, e.g., Scussel v. 

Balter, 386 So. 2d 1227, 1228-29 (Fla 3d DCA 1980).  Indeed, Sussman is one such example.  In 

entering partial summary judgment against Sussman on claims of tortious interference and under 

the Florida Deceptive and Unfair Trade Practices Act, Judge Dalton ruled that “Mr. Sussman's 

directions that owners stop payments, made under the guise that doing so will rid them of their 
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timeshares, are fraudulent and wrongful.”  Westgate, 2019 WL 2330490 at *18.  The suggestion 

that the First Amendment requires the protection of an attorney from his violations of Florida 

law, Nevada law, and the Lanham Act for fraudulent, wrongful, unlawful, and misleading 

conduct is therefore baseless. 

H. Sussman’s Attack on Fla. Stat. § 721.17(3)(e) 

Sussman’s Nineteenth Affirmative Defense is an “everything but the kitchen sink” 

approach at attacking statutory provision that is the basis of Count IV, Fla. Stat. § 721.17(3)(e), 

on the grounds that it is “an impermissible restraint of trade,” “unconstitutionally vague and 

discriminatory,” and “arbitrary and capricious.”  Answer at 16.  This is a remarkable affirmative 

defense that is patently frivolous and should be stricken.  Section 721.17(3)(e) was enacted to 

address people engaging in the same conduct that Sussman is accused of engaging in here – there 

is no restraint of trade, discrimination, or capriciousness in the Florida legislature making the 

same decision other states, including Nevada, made to protect an industry important to its 

economy.  See Colo. Rev. Stat. § 6-1-703.5(3); Nev. Rev. Stat. § 119A.720; Tex. Prop. Code § 

221.071(e).  The provision states, “[n]o person shall participate, for consideration or with the 

expectation of consideration, in a plan or scheme, a purpose of which is to transfer a consumer 

resale timeshare interest to a transferee that the person knows does not have the ability, means, or 

intent to pay all assessments and taxes associated with the consumer resale timeshare interest.”  

Fla. Stat. § 721.17(3)(e). 

As a matter of law, a law enacted by a state’s legislature cannot be considered a restraint 

of trade.  See, e.g., Parker v. Brown, 317 U.S. 341, 350-51 (1943) (“We find nothing in the 

language of the Sherman Act or in its history which suggests that its purpose was to restrain a 

state or its officers or agents from activities directed by its legislature. . . .  The Sherman Act 
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makes no mention of the state as such, and gives no hint that it was intended to restrain state 

action or official action directed by a state.”).  The Supreme Court has made this emphatically 

clear:  “An entity may not invoke Parker immunity unless the actions in question are an exercise 

of the State’s sovereign power.  State legislation. . . will satisfy this standard, and ipso facto are 

exempt from the operation of the antitrust laws because they are an undoubted exercise of state 

sovereign authority.”  N. Carolina State Bd. of Dental Examiners v. F.T.C., 135 S. Ct. 1101, 

1110 (U.S. 2015).   

Nor is there anything possibly vague, discriminatory, arbitrary, or capricious in the State 

of Florida’s enactment of a law aimed at rooting out schemes to transfer timeshare interests when 

the person effectively knows payments required for the upkeep, maintenance, and payment of ad 

valorem taxes will not be made.  That is a perfectly reasonable exercise of the State’s regulatory 

and police power that the courts almost never overrule.  See, e.g., City of New Orleans v. Dukes, 

427 U.S. 297, 303-04 (1976) (“States are accorded wide latitude in the regulation of their local 

economies under their police powers, and rational distinctions may be made with substantially 

less than mathematical exactitude. . . .  In short, the judiciary may not sit as a superlegislature to 

judge the wisdom or desirability of legislative policy determinations made in areas that neither 

affect fundamental rights nor proceed along suspect lines . . . .”); Houston v. Williams, 547 F.3d 

1357, 1363 (11th Cir. 2008) (“[A] legislative body . . . need not actually articulate at any time the 

purpose or rationale supporting its classification.  Instead, the policy determination must be 

upheld against equal protection challenge if there is any reasonably conceivable state of facts that 

could provide a rational basis for the classification.”) (internal quotations omitted).  Nothing 

alleged in Sussman’s defense would provide a basis for this Court to strike down § 721.17(3)(e).  

The defense is therefore frivolous and insufficient. 
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I. The Inapposite Chapter 598A Affirmative Defenses 

Sussman’s Twenty-Third Affirmative Defense states, “Count VII fails because Plaintiffs’ 

failed to comply with the condition precedent.  Specifically, NV Rev Stat § 598A.210(3) (2017), 

requires a copy of the Complaint to be  simultaneously mailed to the Attorney Generally, which 

Plaintiffs did not do.”  Answer at 17.  NRS § 598A.210(3) states, “[a]ny person commencing an 

action for any violation of the provisions of this chapter shall, simultaneously with the filing of 

the complaint with the court, mail a copy of the complaint to the Attorney General.”  NRS § 

598A.210(3).  To begin with, Plaintiffs have not filed any action under chapter 598A of the 

Nevada Revised Statutes.  Count VII, asserted under the Nevada Deceptive Trade Practices Act, 

NRS § 598.0903 et seq. (“NDTPA”), is for violations of Chapter 598 and, by incorporation, 

Chapter 119A, but not Chapter 598A (which is the Nevada Unfair Trade Practices Act).  See 

Compl. at ¶¶ 169-181.  See also NRS § 598A.010 (“This chapter may be cited as the Nevada 

Unfair Trade Practices Act.”).  That, standing alone, disposes of this affirmative defense and 

renders it frivolous and due to be stricken.1

Sussman’s Twenty-Fifth Affirmative Defense asserts that “Count VII fails because 

NDTPA does not apply to the acts complained of because such acts are governed by other, more 

specific, statutes, laws, and administrative agencies pursuant to NV Rev Stat § 598A.040 

(2017).”  Answer at 17.  Section 598A.040 concerns when and whether “[t]he provisions of this 

chapter do not apply . . . .”  Again, before getting into whether this is sufficiently stated to 

provide the requisite notice, Chapter 598A of the Nevada Revised Statutes has nothing to do with 

this lawsuit.  Plaintiffs’ NDTPA claim is not brought under Chapter 598A.  This affirmative 

1 Moreover, even if it were relevant (and it is not), nothing in NRS § 598A.210(3) indicates the 
sending of a copy of a complaint to the Attorney General simultaneous with its filing is a 
condition precedent to the maintenance of said lawsuit. 
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defense based upon Chapter 598A should therefore be stricken as well.   

J. The NDTPA “Private Cause of Action” Defense 

The Twenty-Fourth Affirmative Defense asserts that “Count VII fails because NV Rev 

Stat §§ 598.0903, et seq., and 41.600 do not provide the private cause of action alleged by 

Plaintiffs.”  Answer at 17.  Although this hardly provides the “fair notice” required – in what 

way do those statutes not provide the cause of action Plaintiffs have filed? – there is no basis in 

law for this defense and it should be stricken.  NRS §§ 41.600 expressly provides that “[a]n 

action may be brought by any person who is a victim of consumer fraud,” and “[a]s used in this 

section, ‘consumer fraud’ means . . . ‘[a] deceptive trade practice as defined in NRS 598.0915 to 

598.0925.’”  NRS  § 41.600(1) & (2)(e).  The Complaint alleges conduct by Sussman that 

violates those provisions as well as NRS 119A.720, a violation of which Nevada law deems to be 

a violation of NRS 598.0915 to 598.025.  See Compl. at ¶¶ 170-174.   

Furthermore, to the extent this defense asserts the same lack of standing argument raised 

on the motion to dismiss, that is far from clear and the defense is insufficient to put Plaintiffs on 

notice of such a defense.  Regardless, Judge Byron has already rejected that defense as a matter 

of law.  See Dkt. No. 38 (“Contrary to Defendant’s arguments, Plaintiffs possess standing to 

bring Count VII because they were ‘directly harmed’ by Defendant’s allegedly deceptive 

business practices.”) (citing Del Webb Cmtys., Inc. v. Partington, 652 F.3d 1145, 1152-53 (9th 

Cir. 2011)).  This defense, like the others, should be stricken. 

LOCAL RULE 3.01(g) CERTIFICATION 

Pursuant to Local Rule 3.01(g), undersigned counsel for Plaintiffs certifies that he has 

attempted to communicate and confer with counsel for Sussman, John Bennett, regarding the 

subject of this motion since July 31, 2019.  Mr. Bennett advised that he does not object to the 
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Court being informed that the parties did not have time to have a sufficient conferral by today 

and that the parties would like more time to do so.  As this motion must be filed by today 

pursuant to Federal Rule of Civil Procedure 12(f)(2), Orange Lake has no alternative under the 

circumstances but to file this motion and expeditiously supplement the certification of conferral 

following the meet and confer that has been scheduled for Monday afternoon, in accordance with 

Local Rule 3.01(g). 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that this Court enter an order 

striking Sussman’s First, Third, Fourth, Fifth, Sixth, Twelfth, Thirteenth, Fourteenth, 

Seventeenth, Nineteenth, Twenty-Second, Twenty-Third, Twenty-Fourth, and Twenty-Fifth 

Affirmative Defenses, and granting any other relief the Court deems just and appropriate.   

DATED:  August 2, 2019  GREENSPOON MARDER LLP 

By:        /s/ Roy Taub   
RICHARD W. EPSTEIN  
(Trial Counsel) 
Florida Bar No. 229091 
JEFFREY A. BACKMAN 
Florida Bar No. 662501 
ROY TAUB 
Florida Bar No. 116263 
201 East Pine St, Suite 500 
Orlando, Florida 32801 
Telephone:  (407) 425-6559 

and 

200 E. Broward Blvd., Suite 1800 
Ft. Lauderdale, FL  33301 
Telephone:  (954) 491-1120 
richard.epstein@gmlaw.com
maria.salgado@gmlaw.com
jeffrey.backman@gmlaw.com
khia.joseph@gmlaw.com
roy.taub@gmlaw.com
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cheryl.cochran@gmlaw.com  

Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I have filed the foregoing with the Clerk of Court via 

CM/ECF on August 2, 2019.  I further certify that any party that enters an appearance in this 

matter will receive a copy of this document via CM/ECF or in some other authorized manner for 

those counsel or parties who are not authorized to receive Notice of Electronic Filing. 

/s/ Roy Taub
ROY TAUB 
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