
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
HILTON RESORTS CORPORATION, 
LV TOWER 52, LLC, TUSCANY 
VILLAGE VACATION SUITES 
OWNERS ASSOCIATIONS, INC., 
ORLANDO VACATION SUITES II 
CONDOMINIUM ASSOCIATION, INC., 
LV TOWER 52 CONDOMINIUM 
ASSOCIATION, INC., LAS VEGAS 
BOULEVARD VACATION SUITES 
OWNERS ASSOCIATION, INC., LAS 
VEGAS VACATION SUITES OWNERS 
ASSOCIATION, INC., HTLV OWNERS 
ASSOCIATION, INC. and KT 
VACATION OWNERS ASSOCIATION, 
INC.,  
 
 Plaintiffs, 
 
v. Case No:  6:19-cv-305-Orl-40DCI 
 
MITCHELL REED SUSSMAN, 
 
 Defendant. 
  

ORDER 

This cause comes before the Court for consideration without oral argument on the 

following motions: 

• Defendant Mitchell Reed Sussman’s Motion for Protective Order (Doc. 69) 

• Plaintiffs’ Motion to Strike Defendant’s Notice of Filing (Doc. 75) 

I. Background 

This action is one of many recent suits brought against Defendant Mitchell Reed Sussman 

by timeshare companies based on alleged false advertising and deceptive trade practices.  Here, as 

in other similar cases, Plaintiffs are in the business of selling timeshares, which appears to involve 
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entering ongoing agreements with the customers who purchase Plaintiffs’ timeshares.  See Doc. 1 

at ¶¶ 1, 36-45.  Defendant, an attorney, allegedly assists – for a fee – people who no longer want 

to own any interest in a timeshare as they attempt to exit agreements with timeshare companies, 

including Plaintiffs.  See, e.g., Doc. 23 at ¶¶ 2, 7.  On February 14, 2019, Plaintiffs filed the 

operative complaint against Defendant, arising, in part, from Defendant’s alleged representation 

of timeshare owners seeking to cancel their timeshare contracts with Plaintiffs.  See Doc.  1 (the 

Complaint).  Plaintiffs allege, in sum, that Defendant engaged in a timeshare cancellation scheme 

designed to induce the timeshare owners to breach their timeshare purchase agreements with 

Plaintiffs.  See Doc. 1 at ¶¶ 1-11.1  

On July 12, 2019, Defendant timely filed an answer and affirmative defenses.   Doc. 41. 

On August 2, 2019, Plaintiffs filed a motion to strike certain of those affirmative defenses.  Doc. 

42 (the Motion to Strike).  On August 8, 2019, Plaintiff Hilton Resorts Corporation filed a motion 

to compel better responses to its first set of requests for production (Doc 45, the Motion to Compel 

Regarding Production) and a motion to compel better responses to its first set of interrogatories.  

Doc 46 (the Motion to Compel Regarding Interrogatories).  Defendant filed responses in 

opposition to each of the motions (Doc. 49; Doc. 54), and on September 12, 2019, the Court held 

a hearing on all three motions and heard argument of counsel.  

                                                 
1 The Complaint avers seven Counts: false advertising and unfair competition under the Lanham 
Act, 15 U.S.C. § 1125(a) (Count I); declaratory judgment (Count II); violation of Fla. Stat. § 
817.535 (Count III); violation of Fla. Stat. § 721.17 (Count IV); tortious interference with existing 
contracts (Count V); violation of Florida’s Deceptive and Unfair Trade Practices Act 
(“FDUTPA”), Fla. Stat. § 501.201 et seq. (Count VI); violation of Nevada Deceptive Trade 
Practices Act (Count VII).  Doc. 1.  On March 28, 2019, after requesting and receiving an extension 
of time to respond, Defendant filed a motion to dismiss the Complaint.  Doc. 23 (the Motion to 
Dismiss).  On June 28, 2019, the Court granted the Motion to Dismiss with respect to Count II 
(declaratory judgment) and denied it in all other respects (Doc. 38); thus, Counts I and III-VII 
remain.  Id.   
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On September 20, 2019, the Court entered an Order granting in part and denying in part all 

three motions.  Doc. 61 (the Order).  In the Order, the Court reserved ruling on any objections to 

discovery requests to the extent that those objections were based on privilege.  Id. at 2.  To the 

extent that the Court granted requests in the Motion to Compel Regarding Production and the 

Motion to Compel Regarding Interrogatories, the Court directed Defendant to “produce non-

privileged documents responsive to those requests (if applicable, as such requests were modified 

on the record), and to produce a privilege log as to any documents withheld on the basis of a 

privilege.”  Id. at 3 n.1.  The Court further provided, “If, following the production of a privilege 

log, a dispute remains as to the existence of a privilege, Defendant may file a motion for protective 

order.”  Id.  The Court ordered Defendant to provide Plaintiff with responses consistent with the 

Order on or before October 4, 2019.  Id. at 4. 

On October 4, 2019, Defendant filed the motion for protective order that is now before the 

Court.  Doc. 69 (the Motion).  Defendant attached a privilege log that identifies 49 documents 

Defendant asserts are protected by attorney-client privilege (Doc. 69-2 at 1-5, the Privilege Log) 

and multiple exhibits that purport to support Defendant’s assertion of privilege.  Docs. 69-1 (the 

Appendix); Docs. 69-3 through 69-9.  On October 18, 2019, Plaintiffs filed a response in 

opposition to the Motion.  Doc. 72 (the Response).   

On October 24, 2019, Defendant filed the Notice of Filing Matters Disclosed Pursuant to 

Fed. R. Civ. P. 26 in Support of the Motion.  Doc. 73 (the Notice).  On October 31, 2019, Plaintiffs 

filed a motion to strike the Notice.  Doc. 75 (the Motion to Strike).  On November 11, 2019, 

Defendant filed a response in opposition to the Motion to Strike.  Doc. 78.2   

                                                 
2 Plaintiffs have also filed a motion for sanctions and to compel Defendant’s compliance with the 
Order (Doc. 74) to which Defendant has filed a response in opposition (Doc. 79).  On December 
20, 2019, the Court entered an Order denying Plaintiffs’ motion to the extent it sought an order 
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I. Overview of Applicable Law 

“The overall purpose of discovery under the Federal Rules is to require the disclosure of 

all relevant information so that the ultimate resolution of disputed issues in any civil action may 

be based on a full and accurate understanding of the true facts, and therefore embody a fair and 

just result.”  Anglin v. Maxim Healthcare Servs., Inc., Case No. 6:08-CV-689-ORL-22DAB, 2009 

WL 928305, at *2 (M.D. Fla. Apr. 3, 2009) (citing United States v. Proctor & Gamble Co., 356 

U.S. 677, 682 (1958)).   

A. Attorney-Client Privilege  

“The attorney-client privilege exists to protect confidential communications between client 

and lawyer made for the purpose of securing legal advice.”  In re Slaughter, 694 F.2d 1258, 1260 

(11th Cir. 1982).3  The purpose of the privilege is to encourage “full and frank communication 

between attorneys and their clients and thereby promote broader public interests in the observance 

of law and administration of justice.” Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).  The 

party invoking the privilege has the burden of proving its existence, and, in doing so, must 

establish:  

(1) the asserted holder of the privilege is or sought to become a client; (2) the person 
to whom the communication was made (a) is [a] member of a bar of a court[ ] or 
his subordinate and (b) in connection with this communication is acting as a lawyer; 
(3) the communication relates to a fact of which the attorney was informed (a) by 
his client (b) without the presence of strangers (c) for the purpose of securing 
primarily either (i) an opinion on law or (ii) legal services or (iii) assistance in some 

                                                 
compelling the production of discovery and deferring ruling on the issue of sanctions pending a 
hearing.  Doc. 80. 
 
3 The Court need not address the issue of whether federal law or Florida law applies here because 
the Court’s ruling in this instance is unaffected by the choice of law.  See, e.g., In re Int’l Oil 
Trading Co., LLC, 548 B.R. 825, 831 (Bankr. S.D. Fla. 2016) (“[T]he applicable Florida law on 
the issues of attorney-client privilege . . . is so parallel to the applicable federal common law that 
it would lead the Court to the same conclusions.”).  Further, no party made specific argument that 
the Court should follow federal law, Florida law, or the law of some other state.  See Doc. 69 at 4-
5: Doc. 72.   

Case 6:19-cv-00305-PGB-DCI   Document 83   Filed 12/26/19   Page 4 of 14 PageID 2529



- 5 - 
 

legal proceeding, and not (d) for the purpose of committing a crime or tort; and (4) 
the privilege has been (a) claimed and (b) not waived by the client. 

United States v. Noriega, 917 F.2d 1543, 1550 (11th Cir. 1990) (internal block quoting omitted). 

“This burden can be met only by an evidentiary showing based on competent evidence, 

and cannot be ‘discharged by mere conclusory or ipse dixit assertions.’”  CSX, 1995 WL 855421, 

at *1 (quoting von Bulow v. von Bulow, 811 F.2d 136, 146 (2d Cir. 1987), cert. denied, 481 U.S. 

1015 (1987)).  The privilege is not absolute and, thus, should be “construed as narrowly as is 

consistent with its purpose.”  Noriega, 917 F.2d at 1551. 

The test to determine whether an attorney-client relationship exists in the absence of a 

formal retainer “is a subjective one and ‘hinges upon the client’s belief that he is consulting a 

lawyer in that capacity and his manifested intention is to seek professional legal advice.’  However, 

‘[t]his subjective belief must . . . be a reasonable one.’”  Jackson v. BellSouth Telecomm., 372 F.3d 

1250, 1281 (11th Cir. 2004) (applying Florida law) (emphasis and alterations in original) (citation 

omitted); see also Green v. Montgomery Cty. Ala., 784 F. Supp. 841, 845-46 (N.D. Ala. 1992) 

(applying federal law).  In The Florida Bar v. Beach, the Florida Supreme Court found that an 

attorney-client relationship had not been formed despite the client’s testimony that she believed 

she was represented by the attorney.  675 So. 2d 106, 109 (Fla. 1996).   There, the purported client 

sought out assistance from a paralegal instead of an attorney, entered into a contract with the 

paralegal that stated that the attorney would consult with the client for 30 minutes but would not 

represent the client as an attorney, and dealt exclusively with the paralegal and never met with the 

attorney.  Beach, 675 So. 2d at 109.  In Jackson, the Eleventh Circuit Court of Appeals, citing 

Beach, stated that “there can be no attorney-client relationship when the client does not consult 

with the attorney, especially when there is no contact between them.”  372 F.3d 1250, 1282-83 

(11th Cir. 2004) (addressing a Florida legal malpractice claim and adding that “[a]n attorney-client 
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relationship cannot be formed when the attorney has literally no basis to know that a putative client 

thinks the lawyer has been retained”).  In a footnote, the court in Jackson explained: 

The subjective belief test is only applied after a putative client consults with an 
attorney, and is used to emphasize that, following a consultation, it is the belief of 
the putative client and not the lawyer's actions that determines whether a lawyer-
client relationship has developed.  Requiring a subjective belief to be reasonable 
makes sense, since the subjective belief of a ‘client’ that he has retained a lawyer 
whom he has never consulted—or even spoken to—cannot be an objectively 
reasonable one. That an actual consultation with a lawyer is required before a 
putative client can develop a reasonable subjective belief in the relationship is 
reflected in the Florida Evidence Code's definition of a “client” as one “who 
consults a lawyer with the purpose of obtaining legal services or who is rendered 
services by a lawyer.” 

 372 F.3d at 1281 n.29 (internal citations omitted).   

An attorney-client relationship itself does not necessarily mean that all communications 

between attorney and client are privileged.  Generally, when communications are voluntarily 

disclosed to a third party – i.e., not the attorney or the client – the attorney-client privilege is 

considered waived.  However, as will be discussed, under federal law there is an exception to 

waiver doctrine in certain circumstances where communication to the third party is necessary.  See 

La. Mun. Police Emps. Retirement Sys. v. Sealed Air Corp., 253 F.R.D. 300, 311 (D.N.J. 2008) 

(citation omitted); see also In re Int’l Oil Trading Co., LLC, 548 B.R. 825, 833-34 (Bankr. S.D. 

Fla. 2016).   

B. Burden of Proof 

The party claiming a privilege has the burden of proving its applicability.  Bridgewater v. 

Carnival Corp., 286 F.R.D. 636, 638–39 (S.D. Fla. 2011).  Federal courts have consistently 

recognized the well-settled proposition that “the burden is on [the] party claiming the protection 

of a privilege to establish those facts that are the essential elements of the privileged relationship.” 

CSX Transp. Inc. v. Admiral Ins. Co., No. 93-132-CIV-J-10, 1995 WL 855421, at *1 (M.D. Fla. 

July 20, 1995) (quoting Bowne of New York City, Inc. v. AmBase Corp., 150 F.R.D. 465, 470 
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(S.D.N.Y. 1993) (quoting von Bulow v. von Bulow, 811 F.2d 136, 144 (2d Cir.), cert. denied, 481 

U.S. 1015 (1987)).  “A failure of proof as to any element causes the claim of privilege to fail.”  

Bridgewater, F.R.D. at 639 (quoting North Carolina Elec. Membership Corp. v. Carolina Power 

& Light Co., 110 F.R.D. 511, 515 (M.D.N.C. 1986)).   

Further, the party asserting privilege must establish not only that each essential element of 

the privilege generally exists, but “must demonstrate that each essential element of the privilege is 

present with respect to the specific communication or document whose disclosure is sought.” 

Purdee v. Pilot Travel Centers, LLC, No. CV407-028, 2008 WL 11350099, at *1 (S.D. Ga. Feb. 

21, 2008).  “That burden is not, of course, discharged by mere conclusory or ipse dixit assertions, 

for any such rule would foreclose meaningful inquiry into the existence of the relationship, and 

any spurious claims could never be exposed.” In re Bonanno, 344 F.2d 830, 833 (2nd Cir.1965). 

“The Court should not have to guess or speculate about the applicability of the privilege, for the 

party asserting it has the affirmative duty to demonstrate that it applies to each document or 

communication sought to be disclosed.” Purdee, 2008 WL 11350099 at *1 (citing United States 

v. Davis, 636 F.2d 1028, 1044 n.20 (5th Cir. 1981) (noting that a failure to demonstrate how a 

specific document comes within the ambit of the privilege could be fatal to the party asserting the 

privilege)).   

The usual method for establishing the applicability of a privilege to any documents or 

communications is through a privilege log.  The log should be supported by affidavit or other 

evidence identifying each document or communication claimed to be protected by the privilege 

and setting forth sufficient facts to allow a judicial determination as to whether the particular 

communication or document is, in fact, privileged.  See, e.g., Purdee, 2008 WL 11350099 at *1; 

Bridgewater, F.R.D. at 639 (“The party claiming the privilege must provide the court with 
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underlying facts demonstrating the existence of the privilege, which may be accomplished by 

affidavit”); International Paper, 63 F.R.D. at 94 (“Unless the affidavit is precise to bring the 

document within the rule, the Court has no basis on which to weigh the applicability of the claim 

of privilege. An improperly asserted claim of privilege is no claim of privilege at all.”). 

The burden to sustain a claim of privilege is heavy because privileges are “not lightly 

created nor expansively construed, for they are in derogation of the search for the truth.” United 

States v. Nixon, 418 U.S. 683, 710 (1974). Because privilege “serves to obscure the truth . . . it 

should be construed as narrowly as is consistent with its purpose.” See Noriega, 917 F.2d at 1551. 

II. Discussion 

As an initial matter, the Court is not persuaded by the argument in the Motion to Strike 

(Doc. 75) the documents produced in the Notice (Doc. 73).  Thus, to the extent those documents 

are relevant to the issues raised in the Motion for Protective Order, the Court will consider them.  

To be sure, the Court does not condone the late filing of the documents via the Notice, but the 

authorities cited by Plaintiffs in the Motion to Strike do not convince the Court that the filing is 

due to be stricken, and Plaintiffs never sought leave to file a supplemental memorandum directed 

to those documents. 

As to the Motion for Protective Order, the Court has reviewed the Privilege Log and the 

documents produced in support of the Privilege Log (both those attached to the Motion and those 

filed by the Notice) and finds that the 49 documents Defendant asserts are privileged can be divided 

into three categories.   

First, there are documents that have been shared with third parties, as to which the Court 

deems any attorney-client privilege waived.  Second, there are documents that were not shared 

with third parties but as to which Defendant has produced insufficient evidence of an attorney-
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client relationship; the Court finds that those documents are not protected.  Third, there are 

documents that were not shared with third parties as to which Defendant has provided evidence of 

an attorney-client relationship sufficient to trigger in camera review.   

A. Attorney-Client Privilege as to Documents Shared with Third Parties  

Thirty-four of the forty-nine entries on the Privilege Log appear to reference 

communications between Defendant and a third party.  See Doc. 69-2.  The third parties listed on 

the Privilege Log appear to be timeshare exit companies.  See id.  Defendant argues that these 

thirty-four entries reference documents protected by attorney-client privilege – despite the 

documents’ having been disclosed to a third party – because the timeshare exit companies in 

question were acting as agents on behalf of timeshare owners.  Doc. 69 at 20-21.  However, even 

assuming these communications arise from an attorney-client relationship and that they occurred 

or were created for a purpose that would allow them to be protected, to the extent a third party is 

included on any communication or document, there is no attorney-client privilege.  Defendant has 

not established that any timeshare company was necessary to any communication between 

Defendant and any timeshare owner.   

Under federal law, the agency exception provides that “[a]lthough voluntary disclosure of 

attorney-client communications to a third-party ordinarily waives the privilege, the privilege will 

not be waived if the disclosure was to an agent ‘whose services are necessary for effective 

representation of the client’s interests.’”  See La. Mun. Police Emps. Retirement Sys. v. Sealed Air 

Corp., 253 F.R.D. 300, 311 (D.N.J. 2008) (citation omitted); see also In re Int’l Oil Trading Co., 

LLC, 548 B.R. 825, 833-34 (Bankr. S.D. Fla. 2016).  The federal agency exception is substantially 

similar to the exceptions provided for in Fla. Stat. § 90.502(1)(c), which states that a 

communication between a lawyer and a client is confidential if it is not intended to be disclosed to 
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third persons other than “[t]hose to whom disclosure is in furtherance of the rendition of legal 

services to the client [or] [t]hose reasonably necessary for the transmission of the communication.”  

See In re Int’l Oil Trading Co., LLC, 548 B.R. at 831.  The broader approach to the federal agency 

exception, which is the approach that is consistent with Fla. Stat. § 90.502(1)(c), “is to extend the 

waiver to a broader array of professionals with whom communication may be necessary for the 

provision of legal advice.”4  See id. at 834.  “The party claiming a third-party as an agent bears the 

burden to show the privilege has not been waived.”  See Sealed Air Corp., 253 F.R.D. at 311 

(citation omitted). 

At the outset, the Court notes that to the extent Defendant argues that any agency 

relationship establishes privilege, the Court finds that an agency relationship, in and of itself, is 

not sufficient to preserve the privilege.  Rather, the agent’s services must be reasonably necessary 

for the effective representation of the client.  See Sealed Air Corp., 253 F.R.D. at 311; In re Int’l 

Oil Trading Co., LLC, 548 B.R. at 833-34.  Moreover, Defendant has provided no argument 

regarding the existence of any alleged agency relationship between any timeshare owner and any 

timeshare exit company.  See Doc. 69.  Defendant simply states that “courts have recognized that 

the agency relationship, like any contractual relationship, can be established through a broad array 

of circumstances and have refrained from imposing artificial constraints or requirements” (id. at 

                                                 
4 “The narrow approach applies the exception only to persons identified as ‘translators,’ meaning 
those who interpret information the client and attorney already possess.  In this category fall 
paralegals, law clerks, secretaries, and language translators, in addition to some non-attorney 
professionals such as accountants, depending on the tasks performed.”  In re Int’l Oil Trading Co., 
LLC, 548 B.R. at 833-34 (citations omitted).  Because the Court finds that Defendant has failed to 
satisfy the agency exception even under the broader approach, the Court finds it unnecessary to 
also discuss the narrower approach, although the Court is not now expressing an opinion on which 
approach governs.  The record is clear that Defendant would not have satisfied his burden under 
the narrow approach. 
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21) and generally asserts that certain timeshare owners “appointed a timeshare exit company as 

their agent to engage [Defendant].”  Id. at 20.  Thus, to the extent Defendant argues the attorney-

client privilege is not waived based on the agency exception, Defendant has failed to carry his 

threshold burden of establishing the existence of an agency relationship.5   

Even assuming that Defendant established the existence of an agency relationship between 

any timeshare owner and any third-party timeshare exit company, Defendant has not demonstrated 

whether any particular timeshare exit company’s services were reasonably necessary for the 

effective representation of any particular timeshare owner.  Defendant does not provide any viable 

explanation as to why it was necessary for any particular timeshare owner to use a timeshare exit 

company either to obtain legal representation or as a conduit to communicate with any attorney 

actually obtained.  Rather, Defendant appears to argue that the “reasonably necessary” standard 

does not apply here because the timeshare owners appointed the timeshare exit companies as their 

“agents.”  See Doc. 69 at 20.  The Court rejects this unsupported assertion of a general agency 

exception based on the mere existence of an agency relationship and reiterates that Defendant has 

failed to establish the existence of the agency relationships he relies upon.  Accordingly, the Court 

finds that the Motion is due to be denied to the extent any third party was included on any 

communication between Defendant and any timeshare owner because any attorney-client privilege 

that may have existed was waived.  

  

                                                 
5 The Court notes that Defendant has included some documents, as attachments to the Motion and 
via the Notice, that appear to be powers of attorney.  Even if such documents were accompanied 
by argument, the Court does not accept the premise that a power of attorney, standing alone, is 
sufficient to preserve the privilege. The Court further notes that Defendant failed to provide the 
Court with any evidence provide the Court with any argument or evidence to suggest that the 
powers of attorney allegedly executed by the timeshare owners were valid under applicable law. 
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B. Attorney-Client Privilege as to Documents Not Shared with Third Parties but with 
Insufficient Evidence of an Attorney-Client Relationship 

Five entries on the Privilege Log appear to reference communications between Defendant 

and four timeshare owners where the communications were not disclosed to third parties but do 

not appear to arise out of any established attorney-client relationship.  See Doc. 69-2 at ¶¶ 15-16 

(Cordova); ¶ 26 (Foster); ¶ 38 (Kailas); ¶ 46 (Pappas).  Defendant argues that he has an attorney-

client relationship with all timeshare owners referenced on the Privilege Log and thus with the 

four owners at issue here.  Relevant to these four owners, the only evidence Defendant has 

provided in support of that relationship consists of letters that establish, at best, that Plaintiffs 

and/or Defendant subjectively believed Defendant had an attorney-client relationship with these 

owners.  See Docs. 69-6; 69-7.   

However, neither Defendant’s nor Plaintiffs’ beliefs are dispositive of any timeshare 

owner’s status as a client.  Rather, Defendant must establish under Jackson that, in the absence of 

a formal retainer agreement, the timeshare owners Defendant claims to represent had a reasonable, 

subjective belief that they were consulting Defendant with the manifest intent of seeking 

professional legal advice.  See Jackson, 372 F.3d at 1281-82.  Defendant has not provided a formal 

retainer agreement with respect to these four owners.  Neither has Defendant provided any 

evidence that suggests any of these four owners had a subjective – let alone reasonable – belief 

they were represented by Defendant as counsel.   

These failings are fatal to Defendant’s argument, and the Court therefore need not address 

Defendant’s general argument concerning the alleged presumption of an attorney-client 

relationship if privilege is asserted, the creation of an attorney-client relationship by an agent, or 

the necessity of a “personal, real-time client consultation,” none of which arguments Defendant 

specifically connects to these four timeshare owners in any event.  Even assuming communications 
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with these four owners were confidential, Defendant has failed to establish the existence of an 

attorney-client relationship.  Accordingly, the Court finds that the Motion is due to be denied with 

respect to entries 15-16 (Cordova); 26 (Foster); 38 (Kailas); and 46 (Pappas).   

C. Attorney-Client Privilege as to Documents Not Shared with Third Parties with 
evidence sufficient to trigger in camera review 

Ten entries on the Privilege Log appear to reference communications between Defendant 

and ten timeshare owners where the communications were not shared with third parties and may 

arise out of an attorney-client relationship.  See Doc. 69-2 at ¶ 4 (Bates); ¶ 6 (Binder); ¶ 12 

(Carbajal); ¶ 14 (Chigrin); ¶ 23 (Evans); ¶ 30 (Giwa); ¶ 31 Grazioli; ¶ 42 (Mauldin); ¶ 45 (Pace); 

¶ 48 (Romero).  For each of these ten owners, Defendant has attached what appears to be a signed 

retainer agreement that predates the communication Defendant seeks to protect.  Such an 

agreement may support the existence of an attorney-client relationship and thus potentially support 

the application of attorney-client privilege.  Accordingly, the Court finds in camera review of the 

documents referenced in entries 4, 6, 12, 14, 23, 30, 31, 42, 45, and 48 of the Privilege Log 

appropriate.  The purpose of the review will be to determine whether the documents support the 

existence of an attorney-client relationship and whether the documents involve communications 

made for the purpose of securing legal advice. 

Additionally, Plaintiffs make the argument that Defendant has waived privilege with 

respect to most of the documents referenced in the Privilege Log by voluntarily producing those 

documents in a separate litigation.  See Doc. 72 at 21-22.  There is no reply – or a request for a 

reply – with respect to this issue before the Court.  The Court finds Plaintiffs’ argument relevant 

to its determination of privilege and therefore directs Defendant to provide a maximum of five 

pages of supplemental briefing to address that issue. 
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III. Conclusion 

For the reasons stated herein, it is ORDERED that: 

1. The Motion to Strike (Doc. 75) is DENIED.  

2. The Court DEFERS ruling on privilege as it pertains to Privilege Log entries 4, 6, 12, 

14, 23, 30, 31, 42, 45, and 48 pending in camera review.  On or before January 6, 

2019, Defendant is directed to produce the documents referenced in those entries, along 

with any evidence related to the allegedly privileged nature of those documents, to the 

Court, as well as the supplemental briefing described herein.   

3. The Motion (Doc. 69) is DENIED in all other respects.  

DONE AND ORDERED in Orlando, Florida on December 23, 2019.  

 

 
 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 
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