
     1

US DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA

UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

 

. . . . . . . . . . . . . . . . . 

 :      Case Nos.: 

BETTY ANGELL, et al.,  :      6:19-cv-1545-Orl-78DCI 

ANN BARNETT,  :      6:19-cv-1546-Orl-41DCI 

DIANE BARRETT,  :      6:19-cv-1547-Orl-78DCI 

LANIE BLACK,  :      6:19-CV-1549-Orl-37DCI 

MICHAEL BLEMLEY,  :      6:19-cv-1551-Orl-40DCI 

JIM BRAUCH, et al.,  :      6:19-cv-1552-Orl-78DCI 

RICHARD BROOKS, et al.,  :      6:19-cv-1553-Orl-41DCI 

JAMES BURCH, et al.,  :      6:19-cv-1554-Orl-40DCI 

KEVIN BUXTON, et al.,  :      6:19-cv-1555-Orl-40DCI 

LOUISE CAMPBELL, et al.,   :      6:19-cv-1556-Orl-37DCI 

TERRY COCKRUM, et al.,  :      6:19-cv-1557-Orl-37DCI 

CHARLES COFFMAN, et al.,   :      6:19-cv-1558-Orl-40DCI 

DARRELL COMER, et al.,  :      6:19-cv-1559-Orl-78DCI 

JANE DALZELL,  :      6:19-cv-1560-Orl-78DCI 

LEE DEASY, et al.,  :      6:19-cv-1561-Orl-78DCI 

LEE DE METS, et al.,  :      6:19-cv-1562-Orl-78DCI 

WAYNE DEMMER, et al.,  :      6:19-cv-1563-Orl-41DCI 

PAUL EINFELDT, et al.,  :      6:19-cv-1564-Orl-37DCI 

LINDA FAY, et al.,  :      6:19-cv-1565-Orl-37EJK 

THELMA FLORY,  :      6:19-cv-1566-Orl-78DCI 

MARCIA GILBERT, et al.,         :      6:19-cv-1567-Orl-40DCI 

ALAN GRANT, et al.,             :      6:19-cv-1568-Orl-41DCI 

CHARLES JEFFERS, et al.,  :      6:19-cv-1570-Orl-40DCI 

MARY ANN LIBERATORE,  :      6:19-cv-1572-Orl-40DCI 

CHARLES MAGLEY, et al.,  :      6:19-cv-1577-Orl-41DCI 

LOUISE MARTIN,  :      6:19-cv-1590-Orl-78DCI 

GARY MAY,  :      6:19-cv-1591-Orl-41DCI 

RON NIELSEN, et al.,  :      6:19-cv-1592-Orl-78DCI 

MICHAEL PILLEY, et al.,  :      6:19-cv-1593-Orl-37DCI 

LAURIE REED,  :      6:19-cv-1594-Orl-40DCI 

LYNDELL RUSHING, et al.,        :      6:19-cv-1595-Orl-37DCI 

JUDITH SANDERS,  :      6:19-cv-1596-Orl-41DCI 

WALTER SCHAEFER, et al.,        :      6:19-cv-1597-Orl-41DCI 

EDDIE SCHWERTZ, et al.,         :      6:19-cv-1598-Orl-41DCI 

NANCY SAPP,  :      6:19-cv-1599-Orl-41DCI 

KEVIN SPEARS, et al.,           :      6:19-cv-1600-Orl-40DCI 

LOUIS SPOR, et al.,  :      6:19-cv-1601-Orl-78DCI 

LAUREN STEWART, et al.,  :      6:19-cv-1602-Orl-40DCI 

DONALD SUENAGA, et al.,  :      6:19-cv-1604-Orl-41DCI 

GWEN SADLER, et al.,  :      6:19-cv-1605-Orl-41DCI 

CHRISTOPHER WALKER,  :      6:19-cv-1606-Orl-37DCI 

OLLIE WILLIAMS, et al.,  :      6:19-cv-1607-Orl-78DCI 

MONEKA WILSON,  :      6:19-cv-1608-Orl-78DCI 

MELVIN WRIGHT, et al.,  :      6:19-cv-1609-Orl-37DCI 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 6:19-cv-01556-RBD-DCI   Document 65   Filed 05/22/20   Page 1 of 26 PageID 612



     2

US DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA

JANET AUSTIN,  :      6:19-cv-1610-Orl-40DCI 

MARVIN BLESSING, et al.,  :      6:19-cv-1613-Orl-40DCI 

STEVE GREENE, et al.,  :      6:19-cv-1615-Orl-40DCI 

DEBORAH JOHNSON,  :      6:19-cv-1616-Orl-41DCI 

AARON HOWARD,  :      6:19-cv-1617-Orl-78DCI 

DARRELL PORTER, et al.,  :      6:19-cv-1618-Orl-37DCI 

KENNETH SHEFFER, et al.,        :      6:19-cv-1619-Orl-37DCI 

LAWRENCE YOUNG, et al.,  :      6:19-cv-1620-Orl-41DCI 

JEFFREY ANDERSON,               :      6:19-cv-1646-Orl-40DCI 

ROY CHANDLER, et al.,           :      6:19-cv-1647-Orl-37DCI 

GEORGE MASON, et al.,  :      6:19-cv-1648-Orl-37DCI 

RAY McDERMOTT, et al.,  :      6:19-cv-1649-Orl-37DCI 

DAVID J. KRIENS, SR., et al.,   :      6:19-cv-1650-Orl-37DCI 

TROY GRZYMKO, et al.,  :      6:19-cv-1702-Orl-78DCI 

MARILYN LINDNER-BOMBECK, et al.,:      6:19-cv-1891-Orl-40DCI 

 : 

Plaintiffs,  :      March 25, 2020  

                                : 

vs.  :      9:58 - 10:28 a.m. 

 : 

WYNDHAM DESTINATIONS, INC.;     : 

WYNDHAM VACATION OWNERSHIP,     : 

INC.; and WYNDHAM VACATION      : 

RESORTS, INC.,      : 

 : 

Defendants.  : 

_______________________________/ 

 

 

TRANSCRIPT OF TELEPHONIC HEARING 

BEFORE THE HONORABLE DANIEL C. IRICK 

UNITED STATES MAGISTRATE JUDGE 

 

APPEARANCES: 

 

Counsel for Plaintiffs:  Donald S. Hackett, III 

25 Dr. Martin Luther King Avenue 

Memphis, Tennessee  38103 

 

 

Counsel for Defendants:  Alfred J. Bennington, Jr. 

Michael J. Quinn 

Shutts & Bowen, LLP 

300 South Orange Avenue, 

  Suite 1600 

Orlando, Florida  32801 

 

 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 6:19-cv-01556-RBD-DCI   Document 65   Filed 05/22/20   Page 2 of 26 PageID 613



     3

US DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA

APPEARANCES: (continued) 

 

Also Present (Telephonically): Ryan M. Morettini 

                               Stephanie Erin Ambs 

Wyndham Destinations, Inc. 

                               6277 Sea Harbor Drive 

                               Orlando, Florida  32821 

 

Transcriptionist:  Nikki L. Peters, RPR, CRR, CRC 

                   Federal Official Court Reporter 

                   courttranscripts@outlook.com 

 

 

Proceedings recorded by FTR Gold Digital Recording. 

Transcript produced by Computer-Aided Transcription. 

 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 6:19-cv-01556-RBD-DCI   Document 65   Filed 05/22/20   Page 3 of 26 PageID 614



     4

US DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA

P R O C E E D I N G S 

THE COURTROOM DEPUTY:  This is the matter of numerous

individual plaintiffs v. Wyndham Destinations, Inc., Wyndham

Vacation Resorts, Inc., and Wyndham Vacation Ownership, Inc.

The individual case numbers were listed in the notice of

hearing and will also be listed in the minutes, with the lowest

case number being 6:19-cv-1545.

Counsel, please enter your appearances for the

record.

MR. HACKETT:  This is Don Hackett for the plaintiffs.

MR. BENNINGTON:  Good morning, Your Honor.  This is

Alfred J. Bennington, along with my partner, Michael J. Quinn,

appearing on behalf of the defendants.  Also on the phone,

Your Honor, is Senior General Counsel for Wyndham,

Mr. Ryan Morettini, and Associate General Counsel Stephanie

Ambs.

Good morning, Judge.

THE COURT:  All right.  Good morning, everyone.  We

had this set for an in-person, but given current events we've

moved this to a telephonic hearing.  I appreciate you-all being

on the line.

This was -- so what we're going to discuss here today

is really two things in case management in general.  One is the

provision to the Court by plaintiffs and information from the

defendants, if they'd like, concerning venue-related issues the

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 6:19-cv-01556-RBD-DCI   Document 65   Filed 05/22/20   Page 4 of 26 PageID 615



     5

US DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA

Court would like information about.  So we'll discuss that.

And then we'll also discuss how these cases are going to be

handled and prosecuted and managed going forward pursuant to

Federal Rule of Civil Procedure 1.  We want to do so in a just,

speedy, and inexpensive way.

And so the Court intends to designate certain of

these cases as perhaps the lead cases, prosecute those,

(unintelligible) to five cases, and then take it from there, do

additional ones as needed, depending on what happens with the

first ones and how the parties end up resolving the cases if at

all.

So because the issue of venue-related information

was, frankly, teed up by the motion from the parties, the

motion for clarification, which was granted in part, I'd like

to discuss that first.  So I'm happy to hear from both sides

concerning this.  I just want to give a little bit of

background concerning that issue.  I set it forth in the order.

Basically, we have -- we have, right now, as you all

know, 61 related cases.  One has been dismissed.  One has been

stayed.  So we really have 59 active cases that are moving

forward right now.

Those 59 cases are divided between our four active

district judges, Judges Mendoza, Byron, Dalton, and Berger.

Each of the judges, the district judges, would like this

information concerning venue that I've listed in the order --
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the order is the order in the Anderson case, 6:19-cv-1646.

It's Document No. 57.  So the information listed in that order

is what the district judges would like.

I think, and the district judges think, that the most

effective way to do this would be to require the production of

four documents, one, frankly, for each district judge.  So, for

example, in all of Judge Dalton's cases, this one document

could be filed.  So the same document would simply be filed in

all cases.  And in that document, you would have subheadings

which contains the information by case.  And so you repeat that

for Judge Berger, Judge Mendoza, and Judge Byron.

That's the format and the information set forth in

the order.  A couple of things I don't know is how long this

may take to create.  We're willing to be flexible with that,

especially given the current situation.  And I want to get

input from both parties, and I also wanted to see if the

defendants would like to provide any information and have a

filing as well.

We're not requiring it at this time, but understand

that what's being looked at here is whether this is the

appropriate venue for these cases.  And the consequence of

these documents may be -- I'm not saying it will be, but it may

be that some district judges transfer some of these cases away

from this district.  So that's a potential, and it exists.  And

so I want to get some input from both sides.
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I'm happy to hear from the plaintiff first,

Mr. Hackett.

MR. HACKETT:  Yes, Your Honor.  Of course, the

plaintiffs do believe venue is proper.  But they, frankly, just

ask for as much time as the Court is willing to give to create

these documents.  Like Your Honor said, a lot going on.  And we

will have to contact each of these people individually, which

for some reason is also more difficult with all that's been

going on, to make sure we have all their information correct.

So -- we should have it all.

So, generally, we'd just ask the Court for as much

time as you're willing to give to create these documents.  But,

other than that, we do understand, generally, the format and

everything that Your Honor wants.

THE COURT:  Okay.  Well, I guess two things -- back

to Mr. Hackett.  One is, think about it a minute and then I

would like a ballpark from your side.  I mean, I don't want to

just kind of shoot in the dark here.  You're the one creating

the information.  So if you have some input, you let me mow.

If not, of course, I can create a date.  But I'm happy to hear

some suggestion.

The other thing I'd say is that this document doesn't

contemplate any -- request any particular relief, but it

does -- so it's not as though we're asking for any -- I just

want to make this clear -- I think it is clear from the
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document.  We're not asking for any motion or request for

relief at this time.  But that doesn't preclude that.  So if

you-all think, after discussing that a particular case should

be transferred, you can file that as a separate document.  I

just want to put that aside.

But what do you think, Mr. Hackett?  Do you have any

suggestion as the timing?

MR. HACKETT:  Well, Your Honor, like I said, I don't

want to overstep my bounds, honestly.  You know, 45 days, I

think, would be okay.  If you think that's absurdly long, I

understand.  But right now, just trouble with staffing and

everything is pulling it down.  I haven't even gotten to the

office this week.  If you think that's ridiculous, I

understand.  But I think that we could get that easily done in

that amount of time.

THE COURT:  I don't think that's unreasonable,

frankly.  I'm happy to hear from the defendants in a second,

but I don't think that's unreasonable.  But understood --

understanding that if we were to give you 45 days, we expect

full and robust compliance with the order.  So I think that

would be plenty of time for you not just to get the information

but to provide it in a full and robust way.  So I just want to

make that clear.

MR. HACKETT:  I understand, Your Honor.

But one concern, and I do want to let Your Honor
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know, is there is going to be a bit of that information we just

don't know and that I can already say that we're not going to

know for sure.  I mean, not all of it, but a few things

involving -- the one that stands out is witness residence.  So

we -- we will certainly do -- we think we can do a robust

amount in that time, but there will be some things we don't

have.

THE COURT:  Well, I would just caution you, if

there's a factor that you feel that you don't have information

about, you need to explain to the Court why and what

information you would -- you need or you feel you're lacking

and the process by which you would get that information if

allowed.  So -- so, in other words, don't just skip a factor

because you don't have enough information.  We really need a

full discussion of why's and how you would get that

information.

MR. HACKETT:  Understood.

THE COURT:  All right.  Let me hear from the

defendants, then, concerning this issue.

MR. BENNINGTON:  Good morning, Judge.  This is Bud

Bennington.  I go by Bud.  I've appeared before you before,

Your Honor.

I'll defer to the Court, Judge, in terms of how many

days.  I understand Mr. Hackett's concern.  And by way of

background -- we'll accommodate whatever time frame, of course,
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the Court addresses.  But on the specific topic of venue, I

want you to know that after Your Honor's last hearing, I read

the transcript, and I am well aware -- it's not lost on me, in

43 years of doing this, that courts loathe extensive, multiple

litigation cases such as this, with all due respect to

Mr. Hackett.  And I reached out to Mr. Givens and Mr. Hackett.

And I invited them down for lunch.  And they came down from

Tennessee.  And we sat down to try to wrap our arms around this

in a professional way and see what we could do so as to not bog

the Court down, to allow Mr. Hackett's clients the opportunity

to have their case be heard, et cetera.  

So on the issue of venue, Judge, you know, we are all

in agreement that if at all possible, notwithstanding some of

the issues the courts may have concern with, we think the most

expedient way of disposing of all these cases would be keeping

them under one roof with someone like Your Honor monitoring the

progress.  I'm cautiously optimistic that, you know, once

things settle down a bit, that perhaps we can reach some kind

of resolution.  So we would prefer not to have them split up

all over the country.

As an academic matter, I think forum conveniens dicta

and doctrine dictate that this would be the appropriate venue.

Most of the damages claims, et cetera, would be founded at

Wyndham's headquarters here in Central Florida.  Plaintiffs

brought the cases in Central Florida, in the Middle District,
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and we didn't object to that specifically.

So we would think that the most efficient way for

judicial resources throughout the country because -- just so

you know, Judge, Ms. Ambs went through and actually broke out

all of the different cases, where they would be, the various

plaintiffs.  And there was two or three different

jurisdictions.  I might have a different assessment.  But

there's a plethora of cases that range from here -- and many

here in Central Florida -- to out as far as Hawaii, to all over

the country.

So our position would be we would prefer, not only

for cost benefit for the plaintiffs, so they don't have to go

hire local counsel, but likewise for our client.  So our

preference would be to keep them all here under Your Honor's

thumb.  That's our official position.

Time-wise, we'll defer to you as to how much time you

want to give them.  And we would ask for an appropriate period

of time, perhaps 30 days on the back end, for a response.

Thank you.

THE COURT:  I appreciate that, Mr. Bennington.  I

understand what you're saying.

Let me just say this.  To the extent that is your

position, I would encourage you to provide plaintiffs with

whatever information they need to address the Court's inquiries

and then also to respond.  And I think it would be appropriate
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to give you a response as well.

Would you say 30 days?  Is that what you said, for a

response?

MR. BENNINGTON:  Yes.  Unless Mr. Morettini, who's

running that shop over there right now, and, likewise, with a

lot of -- thin staff.

So, Ryan, if I'm out of bounds here -- you know, and

Stephanie, you're doing the heavy lifting.  So if you think 30

days is not enough, feel free to let me know.  Otherwise -- if

we were in court together, you could slip me a note.  But under

the circumstances, with the Court's permission, I would ask

Ms. Ambs if 30 days would be sufficient for her to help us fill

in the gaps.

And most definitely, Judge, we'll work with

Mr. Hackett.  We have a good working rapport.  Mr. Givens and I

are on -- in constant communication.  You know, so whatever

they need, if we have to fill in the gap to provide the Court,

I will make sure, personally, that that happens.

Stephanie, does 30 days give you enough to answer the

bell in terms of once Don has got his stuff over to you?  If

not, speak now or forever hold your peace.

MS. AMBS:  This is Stephanie Ambs, Your Honor.

Thirty days is plenty.  Thank you.

THE COURT:  All right.  I appreciate that.  I think,

at the end of the day, that's 75 days, you know, altogether.
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Because I'm sure you-all, like you said, are working together

on some of these issues.  So I think that's fine.

So I'm going to give the plaintiffs 45 days to file a

document, a memorandum, as stated in the order, and then

defendants will have 30 days to respond.  Just, I think it's

most efficient for the district judges if there's, again, four

documents and four responses and then each of those to be

filed.  So Judge Dalton's document is filed in all of

Judge Dalton's cases, Mendoza in all of Mendoza's cases, et

cetera, et cetera.

All right.  Any other questions or issues concerning

that?

MR. HACKETT:  Not from the plaintiffs.

MR. BENNINGTON:  Not from the defendants.

THE COURT:  All right.  

UNIDENTIFIED SPEAKER:  (Unintelligible.)

THE COURT:  That sounds good.  Thank you very much.

Let's move on to the next issue.  So this is an

issue, again, concerning case management that I've discussed

with the district judges.  And what we intend to do, frankly --

and just so you-all understand, it's a huge administrative

burden on the Court to address, you know, 59 separate motions

with 59 separate orders all on the same issues.  And I know

that's not entirely the fault of the parties.  Obviously, the

case was filed as one and separated for good reason.  But the
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administrative burdens are real regardless of who may have

caused them or not.

And so one of the situations and one of the ways that

we intend to deal with this is to have, for lack of a better

term -- and I know it's not truly this -- but bellwether cases

to identify and then litigate.  We would administratively close

and stay the rest of the cases and handle them in waves.  So

after the first five cases are resolved, say, we would then

handle the next cases.  Now, that -- obviously, you-all can

settle the cases in the meantime.  That wouldn't prevent you

from settling the cases globally or one at a time and letting

us know and getting rid of them that way as well.

Also, the motions to dismiss are fully briefed and

submitted, and so this wouldn't prevent the district judges

from, if they chose, ruling on the pending motions to dismiss

at any time.  Obviously, they could do that as well.  And,

obviously, they could transfer cases if they those chose to.

But, as far as the parties are concerned, in the litigation and

discovery and trial deadlines and all these kinds of things,

motions for extension of time, et cetera, et cetera, that would

all just be handled in five cases.

I think it would be most appropriate for the

plaintiff to decide whatever their five strongest cases are and

then we litigate those and see how we go.  Plaintiffs brought

the cases, so I think plaintiffs should be able to choose the
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cases they litigate.

Now -- but before just going ahead and doing that,

perhaps there's something I'm not thinking of or the Court is

not considering.  So I wanted to solicit some input from the

parties first and then take it from there.  

So I'm happy to hear from the plaintiff on this

issue.

MR. HACKETT:  Well, we -- certainly, we are okay with

picking five cases and moving on with that.  We understand the

Court's concern.  We -- the only question that the plaintiffs

really have is would the stay include all deadlines, including,

you know, mediation deadlines and disclosure deadlines?  But,

other than that, I believe the plaintiffs are okay with that

plan, Your Honor.

THE COURT:  I'm contemplating staying -- so staying

and administratively closing the cases will result in all

deadlines being stayed as to the, you know, 54 other cases.  So

no party would have to have expenses related to them.  You

wouldn't have to try to consult with 59 clients at the same

time.  You know, there's a lot of things that would flow from

this as far as savings that would, we think, comply with

Federal Rule of Civil Procedure 1.  But, yes, all deadlines

would be stayed in the other 54 cases, 5 would proceed.

MR. HACKETT:  Thank you, Your Honor.

THE COURT:  Let me hear from the defendants on this
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issue.

MR. BENNINGTON:  Thank you, Judge.

First of all, here's our position on this.  It's not

lost on me that you-all are looking for an expedited way of

addressing now 59 cases, and I get that.  And I'm going to do

whatever I can to facilitate that.  But let's not forget that

this started out with 250 cases that were eventually broken

down.  They elected, at least at this point, to only file 61,

now 59.  So what I'm trying to do is "look at where we're going

from here" kind of thing.

And for us -- and this is part of my discussions --

again, this is not evidential, but part of my discussions with

Mr. Hackett and Mr. Givens was, like, "Well, where are we going

from here once we're done with these?"  So what we would

suggest is -- and like I said, I've been around.  I'm too old

to say I could win every single case and too smart to say I'd

lose every single case.  But in all candor, we believe that the

vast majority of these cases that are brought by way of

advocacy are without merit, and we sincerely believe that we

will prevail.

Now, with 61 cases, or now 59, that's not to say that

Mr. Hackett and Mr. Givens can't come along and cherry-pick

five cases that might be the more difficult ones for us.  So if

the Court is convinced that they want to proceed in that by

having what, as you put it, a bellwether situation, one of the
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alternatives that we would suggest is allow us the very chance,

at least by way of due process and to be fair and balanced,

would be to allow us to pick, let's say, 25 percent of all

60 -- I'm using round numbers because the fraction of a 59 is

pointless.  But let's assume you allow us to pick the top, you

know, 25 percent of all the cases, and from that 25 percent

bundle, i.e. 15, you know, they can pick their best five out of

that 15.  If Your Honor thinks 25 percent is too few for them

to select, then perhaps 50 percent.

But to allow them freewheel to come along and choose

61 cases -- or 5 out of the 59, I don't think it gets you to

where you need to be because I'm not sure that it would

academically dispose of the remaining ones.  Now on that thing,

I would encourage -- it's not lost on the Court, I'm sure, that

we're trying to reach some accommodation by way of an amicable

resolution of these matters which also would hopefully entail

the remaining 250 that are still -- the remainder of the 250

that are still lingering.  One of the things that may be

helpful would be I would encourage the Court and all four

judges to reach a disposition on those motions to dismiss that

they think are appropriate.  Because that was, in fact, their

final last best chance to file a complaint that could withstand

a motion to dismiss.  And, quite frankly, if we -- you know,

that may gut a number of the cases and get our bucket, as I

like to call it, down to a lesser number of cases that

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 6:19-cv-01556-RBD-DCI   Document 65   Filed 05/22/20   Page 17 of 26 PageID 628



    18

US DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA

Mr. Givens, myself, and Mr. Hackett have to contend with.

So with that caveat, I just think there has to be

some due process afforded to the Wyndham side of this formula,

which, I get it, it's not -- you know, I'm not, you know,

objecting to it at this point because I'm not -- I'm -- like I

said, I'm not going to tell you how to run your list with four

judges behind you telling you this is how they want this done.

But we would just like to have some element of fairness

injected into it.  Like, let us pick the 50 percent of them or

25 percent, and then let him take his best 5 out of that

because I think that will give you a truer read of the

viability of these various cases.

So with those two caveats, go ahead and rule on the

motions to dismiss, if possible, go ahead and let him take his

five, but just let's narrow the bucket a little bit so we have

some element of input in that position process.

So that's our position on that topic.  Thank you,

Your Honor.

THE COURT:  Well, first of all, we're not going to

stay this pending decisions on the motions to dismiss.  I don't

have any motion in that regard, and I don't think it would be

granted if filed.  So that's not going to happen.  We're going

to continue to litigate the case regardless of the pending

motions to dismiss, whether we litigate 1 or 59.

The other thing, I qualified the use of the term
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"bellwether" when I said it the first time, and I want to

qualify it again.  I don't mean for this to be a traditional

bellwether.  This isn't something where the Court is looking to

determine the viability of the remaining cases.  What the Court

is looking to do here is to manage its docket and ensure the

resolution of these cases in the most efficient manner

possible.

And when I say "resolution," I mean resolution on the

merits.  This is a plan to litigate the cases through.  And so

things like dispositive motions, Daubert motions, discovery,

pretrial deadlines, and the trial itself, we want to handle in

a manner that is most efficient for the Court and, we believe,

for the parties.

So whether or not cases are selected that would give

us a true look at whatever the parties consider the overall

viability of the cases is not something that we're particularly

concerned with right now.  Obviously, it would be nice if the

first five cases resulted in the resolution of the remainder of

the cases if they were litigated to conclusion.  But we

understand that we may be litigating and trying all 59 of the

cases.  And when we look at our dockets, what we're trying to

do is space that out and make it an effective thing.

What we can't do is try 59 cases all within a trial

term or two because we have criminal trials, and we have other

matters that would take precedence.  And it would be, frankly,
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an onslaught of individual trials at the same time.

So I say all that just to say that we are not looking

to determine any particular viability of cases.

MR. BENNINGTON:  Understood.

THE COURT:  I also think that the plaintiffs, you

know, they bring their cases, and you-all defend them.  And so

what we're going to look at here is I'm going to allow the

plaintiffs to designate five cases, and we'll go ahead and try

those, administratively close the rest.  

Now, let me say this.  I want you-all to talk about

that.  And if you-all can work out some agreement in the way

that Mr. Bennington is discussing as to what the cases should

be, you know, that's great, even if it's just a partial

agreement.

So Mr. Bennington, if you want to propose some number

of cases and they pick from those, you know, if you-all can

work this out, that would be, obviously, preferrable to the

Court than the district judges dealing with any objection or

anything else in relation to a case management order.

So what I'm going to do --

MR. BENNINGTON:  I will -- I will certainly -- I will

certainly endeavor to do that.

Judge, just so I'm clear -- and I don't want to get

wrapped around the axle on this bellwether issue.  What I want

to be certain is -- with is that the five cases -- I've had
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situations in years past where I've done well with it and done

not so well with it, where a Court would direct, "pick your

best five."  And then those decisions rendered in those cases

would be deemed to be, you know, collateral estoppel on similar

issues.  You know, "The Court finds in Case No. A, B, C, that

those fraud claims were valid and alleged properly and,

therefore, the remaining cases will deem that to be so."

So what I want to be sure is just because we dispose

of whatever five cases, however we get there, that that's not

going to be dispositive on the remaining group in the bucket,

right?

THE COURT:  Well, one, I'm not going to speak for any

of the four district judges on any kind of substantive legal

issue like that.

Two, I would say that I would certainly expect that

if the district judge or I make a finding in a case, and then

we find ourselves with similar facts and similar legal issues,

that we'd make the same finding.  I don't know that that's

legally collateral estoppel, but I would expect similar rulings

in the cases based upon similar facts and similar legal issues.

It's not any formal binding from one case to the next, but it's

just a practical matter.  It is what it is, frankly.

In all these other Wyndham cases and Westgate cases

that are not this case, I understand, but are the other cases

where your client, Mr. Bennington, is often the plaintiff,
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we've seen how both sides rely upon rulings in the related

cases.  And they've not collaterally estopped one case to the

other, but they still have effect.  So --

MR. BENNINGTON:  No, I understand.  I got it.

THE COURT:  That's -- that's all I can say on that.

MR. BENNINGTON:  No, I understand.  And I understand

what you're doing, and it makes sense.

Okay.  So with that in mind, then, Judge, we will

endeavor to see if I can get Mr. Givens and Mr. Hackett to

agree to a batch of cases, pick 20, 15, 30, whatever, that they

can pick their best 5 from so we don't have to bog the Court

down with, you know, the issue of whether he gets free pick of

5 out of 61 or 59 or whether it's going to be out of 30 or

whatever.  So I'll endeavor to get ahold of Don and Aubrey to

see if we can reach a number that they get to pick their 5 from

so as to not waste the Court's time.

THE COURT:  Yeah.  Look, I don't care if plaintiffs

pick their worst five cases.  I mean, I just want five cases,

and I think plaintiff gets to designate them at this point.  So

if you-all can work that out, great.  If you can't, then

plaintiff will just give me the cases and those are the ones

we'll move forward with.  I don't think you're going to get a

lot of traction with a due-process argument here in relation to

this.  But it is what it is.

What I'm going to say is --
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MR. BENNINGTON:  I understand.

THE COURT:  -- I'm going to give you-all until next

Friday to file a notice designating -- and this is for

plaintiffs -- to file a notice designating five cases.  And if

you'd file that notice in those five cases, at this point, that

would be most helpful.  So we don't need 59 filings.  We just

need the notice which has a list of the five cases filed in

each of those five cases.

Does that make sense, Mr. Hackett?

MR. HACKETT:  Yes, Your Honor.  File a notice

designating a case in only the five cases that we end up

(inaudible).

THE COURT:  That's right.  That's right.  And that

notice will have a list of all five of the cases.  But I'll

give you until next Friday, which is April 3rd, to go ahead and

do that and give you-all time to talk and hopefully come to

some kind of accommodation at least.

UNIDENTIFIED SPEAKER:  (Inaudible) Your Honor.

THE COURT:  And then once we get that notice, then

expect a case management order in relation to all of this.

We'll try to do one order at one time, and that will go out in

all the cases.  So expect that order after we get the notice

and we have an opportunity to take a final look at everything.

And like I said before, these cases will likely be

closed and administratively stayed, but the district judges may
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do things in the cases such as rule on the motions to dismiss

or transfer the cases or do other things.  So the case

management order will be only as good as it is until changed.

Anything else from the parties that I can address at

this time?  I'll ask --

MR. BENNINGTON:  One -- 

THE COURT:  -- the plaintiff first.

MR. BENNINGTON:  One -- one brief housecleaning

matter, Your Honor.  In light of the requirement now to try to

narrow this down to five cases, can we reach some accommodation

that the Rule 26 disclosures can also be extended?  I'm trying

to keep the costs down for both sides.  You got 51 -- or 59

Rule 26 disclosures.  Can we stay those with the exception of

those that are going to be the five ones that will be focused

on or not?

THE COURT:  What's the -- are those disclosure

deadlines, like, in the next few days?  Is that what you're

saying?

MR. BENNINGTON:  Yeah.  They're coming up.  And

they're in various states because they were filed at different

times.  But, yes, they're -- they're in the near future.

THE COURT:  Okay.  

MR. BENNINGTON:  (Inaudible) stay order -- maybe your

stay order covers that, you know, in terms of the other cases,

the non-five cases.
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THE COURT:  Hold on a second.  I'm just looking at

the docket.

I see, for example, in Anderson, which is 19-cv-1646,

the mandatory initial disclosure deadline is April 1st.

MR. BENNINGTON:  Correct. 

THE COURT:  Yeah.  So I see what you're saying.

Yeah, all of the mandatory initial disclosure deadlines will be

stayed pending the case management order that will come out

after April 3rd.

MR. BENNINGTON:  Very good.

THE COURT:  So that will be reflected in the minutes,

but I will otherwise do a separate order on that.  Because once

the cases come out, it will be -- it will be -- I'll mention

that in the case management order once it comes out.  But that

will be after April 3rd.  But just so you know, there won't be

another order concerning that stay, but the mandatory initial

disclosure deadline will be stayed.  That's every case.

And then as to those five cases -- because we may not

know until after April 3rd, it's stayed as to all cases.  So

just we'll give you a new deadline once we do that case

management order.

MR. BENNINGTON:  Very well.

MR. HACKETT:  Understood, Your Honor.

THE COURT:  All right.  Anything else, at all,

Mr. Hackett, from you?
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MR. HACKETT:  I don't believe I have anything

further.  Thank you.

THE COURT:  Mr. Bennington, anything else?

MR. BENNINGTON:  Not from the defendants.  Thank you,

Your Honor.

THE COURT:  All right.  Well, thank you-all.  Stay

safe, and we'll be in touch.

We're in recess.

UNIDENTIFIED SPEAKER:  You too.  Bye-bye.

UNIDENTIFIED SPEAKER:  Thank you, Your Honor.  You

too.

(Proceedings adjourned at 10:28 a.m.)
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