
UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

DARYL J. BARKLEY, 
 

Plaintiff, 
 
 vs. 
 
HOLIDAY INN CLUB VACATIONS 
INCORPORATED, F/K/A ORANGE 
LAKE COUNTRY CLUB, INC.; and 
EXPERIAN INFORMATION 
SOLUTIONS, INC., 
 

Defendants. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
CASE NO.: 6:20-cv-964-Orl-37GJK 
 
 
 
 
 
 

 
DEFENDANT HOLIDAY INN CLUB VACATIONS  

INCORPORATED’S ANSWER AND AFFIRMATIVE DEFENSES 
 

The Defendant, HOLIDAY INN CLUB VACATIONS (the “Company” or “HICV”), files 

this Answer and Affirmative Defenses, to the Plaintiff, DARYL J. BARKLEY (“Barkley”), and 

states: 

1. As to paragraph 1, denied.  

2. As to paragraph 2, denied.  

3. As to paragraph 3, denied. 

4. As to paragraph 4, the Company admits that Barkley alleged jurisdiction based on 

15 U.S.C. §§ 1681, and 28 U.S.C. § 1331. The Company states that this is a legal conclusion, 

which is not subject to denial or admission.  The Company further admits that Barkley alleged that 

supplemental jurisdiction permits Barkley’s claims under the FCCPA pursuant to 28 U.S.C. § 

1367. The Company states that this is a legal conclusion, which is not subject to denial or 

admission. 
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5. As to paragraph 5, the Company admits that Barkley alleged that personal 

jurisdiction is proper in this District.  The Company states that this is a legal conclusion, which is 

not subject to denial or admission.  The Company further admits that it is qualified to do business 

and conducts business in the State of Florida. As to the allegations in paragraph 5 that relate to 

another defendant, the Company is without knowledge, and therefore denies.   

6. In response to paragraph 6, the Company admits that Barkley alleged that venue is 

proper in this District, and that Barkley alleged that acts and transactions occurred in this District. 

The Company denies any wrongful acts and transactions alleged by Barkley. 

7. As to paragraph 7, the Company admits, upon information and belief, that Barkley 

is a “person” as defined by 15 U.S.C. § 1681a(b). The Company is without knowledge, and 

therefore denies the remaining allegations.   

8. As to paragraph 8, admit. 

9. As to paragraph 9, the Company is without knowledge, and therefore denies. 

10. As to paragraph 10, the Company admits that Barkley purports to summarize and 

cite to the FCRA.  The Company affirmatively states that the FCRA speaks for itself and, on that 

basis, denies any allegations of paragraph 10 inconsistent therewith. 

11. As to paragraph 11, the Company admits that Barkley purports to summarize and 

cite to the FCRA.  The Company affirmatively states that the FCRA speaks for itself and, on that 

basis, denies any allegations of paragraph 11 inconsistent therewith. 

12. As to paragraph 12, the Company admits that Barkley purports to summarize and 

cite to the FCRA.  The Company affirmatively states that the FCRA speaks for itself and, on that 

basis, denies any allegations of paragraph 12 inconsistent therewith. 
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13. As to paragraph 13, the Company admits that Barkley purports to summarize and 

cite to the FCRA. The Company affirmatively states that the FCRA speaks for itself and, on that 

basis, denies any allegations of paragraph 13 inconsistent therewith. 

14. As to paragraph 14, the Company admits that Barkley purports to summarize and 

cite to the FCRA.  The Company affirmatively states that the FCRA speaks for itself and, on that 

basis, denies any allegations of paragraph 14 inconsistent therewith. 

15. As to paragraph 15, the Company admits that Barkley purports to summarize and 

cite to the FCRA.  The Company affirmatively states that the FCRA speaks for itself and, on that 

basis, denies any allegations of paragraph 15 inconsistent therewith. 

16. As to paragraph 16, the Company admits that Barkley purports to summarize and 

cite to the FCRA.  The Company affirmatively states that the FCRA speaks for itself and, on that 

basis, denies any allegations of paragraph 16 inconsistent therewith. 

17. As to paragraph 17, the Company admits that Barkley purports to summarize and 

cite to the FCRA.  The Company affirmatively states that the FCRA speaks for itself and, on that 

basis, denies any allegations of paragraph 17 inconsistent therewith. 

18. As to paragraph 18, the Company admits that Barkley purports to summarize and 

cite to the FCCPA.  The Company affirmatively states that the FCCPA speaks for itself and, on 

that basis, denies any allegations of paragraph 18 inconsistent therewith. 

19. As to paragraph 19, the Company admits that Barkley purports to summarize and 

cite to the FCCPA and FDCPA.  The Company affirmatively states that the FCCPA and FDCPA 

speak for themselves and, on that basis, denies any allegations of paragraph 19 inconsistent 

therewith. 
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20. As to paragraph 20, the Company admits that Barkley purports to summarize and 

cite to the FCCPA and FDCPA.  The Company affirmatively states that the FCCPA and FDCPA 

speak for themselves and, on that basis, denies any allegations of paragraph 20 inconsistent 

therewith. 

21. As to paragraph 21, the Company admits that Barkley purports to summarize and 

cite to the FCCPA.  The Company affirmatively states that the FCCPA speaks for itself and, on 

that basis, denies any allegations of paragraph 21 inconsistent therewith. 

22. As to paragraph 22, the Company admits, upon information and belief, that Barkley 

is a “consumer” as defined by 15 U.S.C. § 1681a(c) and Florida Statutes, Section 559.55(8). 

23. As to paragraph 23, the Company is without knowledge, and therefore denies. 

24. As to paragraph 24, the Company is without knowledge, and therefore denies. 

25. As to paragraph 25, the Company is without knowledge, and therefore denies. 

26. As to paragraph 26, the Company is without knowledge, and therefore denies. 

27. As to paragraph 27, the Company is without knowledge, and therefore denies. 

28. As to paragraph 28, denied. 

29. As to paragraph 29, denied. 

30. As to paragraph 30, denied. 

31. As to paragraph 31, denied. 

32. As to paragraph 32, denied. 

33. As to paragraph 33, denied. 

34. As to paragraph 34, the Company is without knowledge, and therefore denies. 

35. As to paragraph 35, the Company states that the allegations contained therein 

constitute legal conclusions, which are not subject to denial or admission. To the extent a response 
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is deemed required, the Company is without knowledge or information sufficient to form a belief 

as to the truth of the allegations contained therein and, on that basis, denies, generally and 

specifically, each and every allegation contained therein. 

36. As to paragraph 36, denied. The Company has not waived any conditions precedent, 

and denies that necessary conditions precedent to the filing of the action occurred. Barkley failed 

to provide HICV proper notice; failed to provide HICV proper notice of Barkley’s intent to rescind; 

failed to provide HICV an opportunity to cure; and Barkley otherwise ratified the transaction. 

Additionally, Barkley failed to file a legal action or obtain a legal judgment of rescission or breach 

of contract. 

37. As to paragraph 37, admit. 

38. As to paragraph 38, the Company states that the allegations contained therein 

constitute legal conclusions, which are not subject to denial or admission. To the extent a response 

is deemed required, the Company denies, generally and specifically, each and every allegation 

contained therein. 

39. As to paragraph 39, the Company states that the allegations contained therein 

constitute legal conclusions, which are not subject to denial or admission. To the extent a response 

is deemed required, the Company is without knowledge or information sufficient to form a belief 

as to the truth of the allegations contained therein and, on that basis, denies, generally and 

specifically, each and every allegation contained therein. 

40. As to paragraph 40, admit that Barkley’s first payment was due by December 10, 

2015. Deny that Barkley’s only payment obligation was under the purchase agreement. Barkley’s 

first payment was due by December 10, 2015 pursuant to a promissory note. 

41. As to paragraph 41, denied. 
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42. As to paragraph 42, denied.  

43. As to paragraph 43, admit. 

44. As to paragraph 44, admit.  

45. As to paragraph 45, denied as to the total number of payments. 

46. As to paragraph 46, the Company is without knowledge, and therefore denies. 

47. As to paragraph 47, admit that a deed was not recorded on August 25, 2017. The 

Company denies the remainder of the allegation to the extent it purports to allege wrongdoing by 

HICV.  

48. As to paragraph 48, the Company states that the allegations contained therein 

constitute legal conclusions, which are not subject to denial or admission. To the extent a response 

is deemed required, the Company denies, generally and specifically, each and every allegation 

contained therein. 

49. As to paragraph 49, denied. 

50. As to paragraph 50, the Company states that the allegations contained therein 

constitute legal conclusions, which are not subject to denial or admission. To the extent a response 

is deemed required, the Company denies, generally and specifically, each and every allegation 

contained therein. 

51. As to paragraph 51, denied. 

52. As to paragraph 52, denied. 

53. As to paragraph 53, denied. 

54. As to paragraph 54, denied. 

55. As to paragraph 55, denied. 

56. As to paragraph 56, denied. 
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57. As to paragraph 57, denied. 

58. As to paragraph 58, denied. 

59. As to paragraph 59, the Company is without knowledge or information sufficient 

to form a belief as to the truth of the allegations contained therein and, on that basis, denies, 

generally and specifically, each and every allegation contained therein. 

60. As to paragraph 60, denied. 

61. As to paragraph 61, the Company is without knowledge or information sufficient 

to form a belief as to the truth of the allegations contained therein and, on that basis, denies, 

generally and specifically, each and every allegation contained therein. 

62. As to paragraph 62, the Company is without knowledge, and therefore denies. 

63. As to paragraph 63, the Company is without knowledge, and therefore denies. 

64. As to paragraph 64, denied. 

65. As to paragraph 65, the Company is without knowledge, and therefore denies. 

66. As to paragraph 66, denied. 

67. As to paragraph 67, the Company is without knowledge, and therefore denies. 

68. As to paragraph 68, denied. 

69. As to paragraph 69, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

70. As to paragraph 70, the Company is without knowledge, and therefore denies. 

71. As to paragraph 71, the Company is without knowledge, and therefore denies. 
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72. As to paragraph 72, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

73. As to paragraph 73, the Company is without knowledge, and therefore denies. 

74. As to paragraph 74, the Company is without knowledge, and therefore denies. 

75. As to paragraph 75, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

76. As to paragraph 76, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

77. As to paragraph 77, the Company is without knowledge, and therefore denies. 

78. As to paragraph 78, the Company is without knowledge, and therefore denies. 

79. As to paragraph 79, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

80. As to paragraph 80, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

81. As to paragraph 81, the Company is without knowledge, and therefore denies. 

82. As to paragraph 82, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 
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83. As to paragraph 83, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

84. As to paragraph 84, denied.  

85. As to paragraph 85, denied. 

86. As to paragraph 86, the Company is without knowledge, and therefore denies. 

87. As to paragraph 87, denied. 

88. As to paragraph 88, denied. 

89. As to paragraph 89, denied. 

90. As to paragraph 90, the Company is without knowledge, and therefore denies. 

91. As to paragraph 91, the Company admits that Barkley purports to summarize and 

cite to the FCRA.  The Company affirmatively states that the FCRA speaks for itself and, on that 

basis, denies any allegations of paragraph 91 inconsistent therewith. 

92. As to paragraph 92, the Company admits that Barkley purports to summarize and 

cite to the FCCPA.  The Company affirmatively states that the FCCPA speaks for itself and, on 

that basis, denies any allegations of paragraph 92 inconsistent therewith. 

93. As to paragraph 93, denied. 

94. As to paragraph 94, denied. 

95. As to paragraph 95, denied. 

96. As to paragraph 96, denied. 

97. As to paragraph 97, the Company states that the allegations contained therein 

constitute legal conclusions, which are not subject to denial or admission. To the extent a response 
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is deemed required, the Company denies, generally and specifically, each and every allegation 

contained therein. 

98. As to paragraph 98, denied. 

99. As to paragraph 99, denied. 

100. As to paragraph 100, denied. 

101. As to paragraph 101, denied. 

102. As to paragraph 102, denied. 

103. As to paragraph 103, denied. 

104. As to paragraph 104, denied. 

105. As to paragraph 105, denied. 

106. As to paragraph 106, denied. 

107. As to paragraph 107, denied. 

108. As to paragraph 108, denied. 

109. As to paragraph 109, denied. 

110. As to paragraph 110, denied. 

111. As to paragraph 111, denied. 

112. As to paragraph 112, denied. 

113. As to paragraph 113, denied.   

114. As to paragraph 114, denied. 

115. As to paragraph 115, denied. 

116. As to paragraph 116, denied. 

117. As to paragraph 117, the Company is without knowledge, and therefore denies. 

118. As to paragraph 118, the Company is without knowledge, and therefore denies. 
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119. As to paragraph 119, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

120. As to paragraph 120, the Company is without knowledge, and therefore denies.  

121. As to paragraph 121, the Company is without knowledge, and therefore denies. 

122. As to paragraph 122, the Company is without knowledge, and therefore denies. 

123. As to paragraph 123, the Company is without knowledge, and therefore denies. 

124. As to paragraph 124, the Company is without knowledge, and therefore denies. 

125. As to paragraph 125, the Company is without knowledge, and therefore denies. 

126. As to paragraph 126, the Company is without knowledge, and therefore denies. 

127. As to paragraph 127, the Company is without knowledge, and therefore denies. 

128. As to paragraph 128, the Company is without knowledge, and therefore denies. 

129. As to paragraph 129, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

130. As to paragraph 130, the Company denies the allegations specific to the Company. 

131. As to paragraph 131, the Company is without knowledge, and therefore denies. 

132. As to paragraph 132, the Company is without knowledge, and therefore denies. 

133. As to paragraph 133, the Company is without knowledge, and therefore denies. 

134. As to paragraph 134, the Company is without knowledge, and therefore denies. 

135. As to paragraph 135, the Company denies the allegations specific to the Company. 

136. As to paragraph 136, the Company is without knowledge, and therefore denies. 

137. As to paragraph 137, the Company is without knowledge, and therefore denies. 
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138. As to paragraph 138, the Company is without knowledge, and therefore denies. 

139. As to paragraph 139, the Company is without knowledge, and therefore denies. 

140. As to paragraph 140, the Company is without knowledge, and therefore denies. 

141. As to paragraph 141, the Company is without knowledge, and therefore denies. 

142. As to paragraph 142, the Company is without knowledge, and therefore denies. 

143. As to paragraph 143, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

144. As to paragraph 144, the Company is without knowledge, and therefore denies. 

145. As to paragraph 145, the Company is without knowledge, and therefore denies. 

146. As to paragraph 146, the Company is without knowledge, and therefore denies. 

147. As to paragraph 147, the Company is without knowledge, and therefore denies. 

148. As to paragraph 148, the Company denies the allegations specific to the Company.  

The Company is without knowledge and unable to respond to any allegations related to other 

defendants. 

149. As to paragraph 149, the Company denies the allegations specific to the Company. 

150. As to paragraph 150, the Company is without knowledge, and therefore denies. 

151. As to paragraph 151, the Company is without knowledge, and therefore denies. 

152. As to paragraph 152, the Company is without knowledge, and therefore denies. 

The Company generally denies each and every remaining allegation contained in the 

Complaint, not specifically admitted herein, and demands strict proof thereof. 
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AFFIRMATIVE DEFENSES 

 The Company hereby alleges its Affirmative Defenses to Plaintiff’s Complaint and 

reserves the right to amend.  

FIRST AFFIRMATIVE DEFENSE 
FAILURE TO STATE A CAUSE OF ACTION 

 
Barkley fails to state a cause of action under the Fair Credit Reporting Act (“FCRA”). She 

cannot show that the Company acted willfully or negligently.  

Moreover, Barkley fails to state a cause of action under the Florida Consumer Collection 

Practices Act (“FCCPA”). She cannot show any violations of Fla. Stat. section 559.72. 

SECOND AFFIRMATIVE DEFENSE 
FAILURE TO COMPLY WITH CONDITIONS PRECEDENT 

 
Barkley failed to comply with the conditions precedent necessary to filing this lawsuit, or 

to rescind. She failed to provide HICV proper notice of her disputes and failed to provide HICV 

with an opportunity to cure. She failed to demand that the closing of the transaction take place 

prior to her purported election to rescind. Moreover, Barkley failed to file a legal action or obtain 

a judgment for breach of contract or rescission of the purchase agreement, note, mortgage, debt, 

or loan agreement.  

THIRD AFFIRMATIVE DEFENSE 
NO MATERIAL BREACH 

 
 Even if HICV did not record the deed after Barkley’s first three payments, there was no 

material breach by HICV.  

FOURTH AFFIRMATIVE  
STATUTE OF LIMITATIONS 

 Barkley’s claims fail because they are beyond the applicable statute of limitations. 
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FIFTH AFFIRMATIVE DEFENSE 
LACHES 

 
 Barkley’s claims fail under the laches doctrine. Because Barkley unreasonably delayed in 

bringing this action, it is unduly prejudicial to the Company.   

SIXTH AFFIRMATIVE DEFENSE 
SET OFF 

 
 Any liability against the Company should be set off against Barkley’s obligations under 

the Note.   

SEVENTH AFFIRMATIVE DEFENSE 
FAILURE TO MITIGATE DAMAGES 

 
 Barkley’s claims are barred where she failed to mitigate any purported damages.   
 

EIGHTH AFFIRMATIVE DEFENSE 
RATIFICATION 

 
 Barkley ratified the loan transaction by continuing to make payments beyond her first three 

installment payments and before the deed was purportedly recorded. 

NINTH AFFIRMATIVE DEFENSE 
CONTRIBUTORY/COMPARATIVE FAULT 

 Any damages suffered by Barkley were caused by Barkley herself, and resulted from her 

own actions or negligence, which exceeded any alleged wrongdoing or negligence by HICV. 

TENTH AFFIRMATIVE DEFENSE 
ESTOPPEL 

 Barkley is estopped from recovery against HICV. Barkley’s own conduct is the direct and 

proximate result of any alleged damages suffered by her.  
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ELEVENTH AFFIRMATIVE DEFENSE 
UNCLEAN HANDS 

 Barkley comes to this Court with unclean hands and she is prohibited from obtaining relief 

against HICV. Barkley acted in bad faith in connection with the loan transaction. She admitted to 

purposefully defaulting on the loan. Additionally, her purported letters sent to HICV, via her legal 

counsel, demonstrate bad faith intent. 

DEMAND FOR ATTORNEYS’ FEES 

 The Company demands an award of attorneys’ fees.  

 WHEREFORE, the Defendant, HOLIDAY INN CLUB VACATIONS, respectfully 

requests that this Court dismiss the Plaintiff’s Complaint with prejudice and enter Final Judgment 

in favor of Defendant and against Plaintiff.  Defendant also requests an award of its costs and 

attorneys’ fees and for other relief that this Court deems just, proper, and equitable. 

RESPECTFULLY submitted on this day, August 18, 2020. 

BITMAN, O’BRIEN & MORAT, PLLC 
 

/s/ Allison Morat, Esquire  
Allison Morat, Esquire 
Florida Bar No.:  99453 
BITMAN, O’BRIEN & MORAT, PLLC 
255 Primera Blvd., Suite 128 
Lake Mary, Florida 32746 

      Telephone:  (407) 815-3110 
Facsimile:   (407) 815-3116 
amorat@bitman-law.com 
lfine@bitmanlaw.com 
Counsel for Defendant, HICV 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on August 18, 2020, I served a true and accurate copy of the 
foregoing via CM/ECF upon:   

 
SEAN E. MCELENEY 
SWIFT, ISRINGHAUS & DUBBELD P.A. 
10460 ROOSEVELT BLVD. NORTH, SUITE 313 
ST. PETERSBURG, FL 33703 
SMCELENEY@SWIFT-LAW.COM 
ASWIFT@SWIFT-LAW.COM 
JISRINGHAUS@SWIFT-LAW.COM 
JDUBBELD@SWIFT-LAW.COM 
Counsel for Plaintiff 
 
MICHAEL D. FINN 
FINN LAW GROUP, P.A. 
7431 114TH AVENUE, SUITE 104 
LARGO, FL 33773 
MICHAELDFINN@FINNLAWGROUP.COM 
Co-Counsel for Plaintiff 
 
MARIA H. RUIZ 
KASOWITZ BENSON TORRES LLP 
1441 BRICKELL AVENUE, SUITE 1420 
MIAMI, FL 33131 
MRUIZ@KASOWITZ.COM 
Counsel for Defendant, Experian Information Solutions, Inc. 

 
 

BITMAN, O’BRIEN & MORAT, PLLC 
 

/s/ Allison Morat, Esquire  
Allison Morat, Esquire 
Florida Bar No.:  99453 
BITMAN, O’BRIEN & MORAT, PLLC 
255 Primera Blvd., Suite 128 
Lake Mary, Florida 32746 

      Telephone:  (407) 815-3110 
Facsimile:   (407) 815-3116 
amorat@bitman-law.com 
lfine@bitmanlaw.com 
Counsel for Defendant, HICV 
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