
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

FORT PIERCE DIVISION
Case No.: 9:18-cv-80311-RJR/REINHART

DIAMOND RESORTS U.S. COLLECTION
DEVELOPMENT, LLC, a Delware limited
liability company; and DIAMOND
RESORTS HAWAII COLLECTION
DEVELOPMENT, LLC, a Delware limited
liability company,

Plaintiffs,

v.

US CONSUMER ATTORNEYS, P.A., et al,

Defendants.
___________________________________/

NEWTON DEFENDANTS’ MOTION FOR JUDGMENT ON THE PLEADINGS

Defendants Newton Group Transfers, LLC, The Newton Group ESA LLC, Interval Broker

Direct, LLC, and Newton Group Exit, LLC (collectively the “Newton Defendants”), pursuant to

Rule 12(c) of the Federal Rules of Civil Procedure, respectfully submit this Motion for Judgment

on the Pleadings of the Third Amended Complaint filed by Plaintiffs Diamond Resorts U.S.

Collection Development, LLC (“US Collection”) and Diamond Resorts Hawaii Collection

Development, LLC (“Hawaii Collection”) (collectively “Plaintiffs”).

1. SUMMARY OF MOTION.

Plaintiffs have materially altered their Lanham Act claim against Newton Defendants by

dropping allegations that they (a) compete with the Newton Defendants; (b) suffered harm to their

reputation and good will caused by Newton Defendant advertising; and (c) were harmed by

advertising that caused "Diamond Owners" (i.e., consumers who had previously purchased a

Diamond timeshare) to breach timeshare contracts by failing to pay maintenance fees. Plaintiffs

dropped these allegations in the face of discovery requests propounded to investigate them, even
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though the Court had relied on those (now withdrawn) allegations as a rationale to deny the Newton

Defendants' motion to dismiss that claim. See, infra, Section 3(b)(ii).

Now, the only remaining injury alleged in support of Plaintiffs' Lanham Act claim is their

allegation that Newton Defendant advertising caused Diamond Owners to hire a Newton

Defendant, and thereafter the Diamond Owner breached his or her contractual loan payment

obligations owed to Plaintiffs.

The Lanham Act does not, however, proscribe breach of contract or interference with a

contract; but, rather, the Lanham Act is designed solely to remedy false or misleading advertising

that diverts sales from a competitor or injures the reputation of another commercial actor who lost

sales as a result of the reputational damage inflicted by the advertisement. Thus, there are no set

of facts upon which the Plaintiffs can prevail on their Lanham Act claim because they neither

allege a legally sufficient injury (lost sales or damage to reputation) or allege lost sales to a

competitor. Plaintiffs only allege breach of contract damages, not lost sales.

As detailed infra, applicable law and common dictionaries define a "sale" as the time when

title passes from seller to buyer, or entering into a completed contract. Here, although Plaintiffs'

allege in conclusory fashion that advertising caused them to lose "sales," there are no plausible

facts alleged upon which Plaintiffs could prevail because Plaintiffs allege only that the advertising

interfered with valid and binding contracts (i.e., completed sales) between them and Diamond

Owners; and that happened, as alleged by Plaintiffs, when Diamond Owners stopped making

payments on loan obligations after title had transferred from the Plaintiffs to the Diamond Owners.

For example, Plaintiffs' Third Amended Complaint ("TAC") unequivocally alleges at paragraph

27: "Diamond Owners who have issues with their timeshare product" may cease timeshare

ownership by "resale, foreclosure or another separate agreement with Diamond, [which] is the only

legal method for a Diamond Owner to terminate his or her relationship with Diamond." By that

Case 9:18-cv-80311-BER   Document 399   Entered on FLSD Docket 07/24/2020   Page 2 of 22



3

allegation, Plaintiffs admit that title has previously transferred to the Diamond Owners who may

"resell" what had previously been sold to them. Additionally, and indisputably, Plaintiffs'

allegation that Diamond Owners "terminate his or her relationship with Diamond" is another

admission that the "sale" had previously taken place at the time that the Diamond Owners allegedly

breach loan obligations.

Plaintiffs, therefore, allege no set of plausible facts showing the requisite injury upon which

they can prevail on their Lanham Act claim.

There is a second reason Plaintiffs' Lanham Act claim is now legally insufficient: to satisfy

the proximate cause element under the Lanham Act, the plaintiff must allege (and prove) either

that it competes with the defendant or that it has suffered reputational harm. See Lexmark Int'l,

Inc. v. Static Control Components, Inc., 572 U.S. 118, 140, 134 S.Ct. 1377, 1395, 188 L.Ed.2d

392 (2014) (competition is not required to establish proximate cause when a party claims

reputational injury from disparagement). The consequence, therefore, of Plaintiffs' withdrawal of

the allegation of competition and reputational harm is that Plaintiffs have alleged (and can prove)

no set of facts upon which they can prevail on the proximate cause element of the Lanham Act.

Because federal subject matter jurisdiction was based solely on the Lanham Act claim, the

Court should decline to exercise supplemental jurisdiction over the remaining state law claims and

dismiss Plaintiffs' entire case against the Newton Defendants. While the Court has discretion to

exercise supplemental jurisdiction, it should not do so in this case for several reasons: First,

Plaintiffs should not be rewarded for alleging facts supporting federal subject matter jurisdiction

to enter a federal courthouse and defeat a motion to dismiss, only to withdraw those allegations to

evade discovery into them. Rewarding Plaintiffs with the exercise of supplemental jurisdiction

under these circumstances, whether or not Plaintiffs conduct was intentional or by happenstance,

would set a dangerous precedent that would likely provide an open avenue for strategic abuse of
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process. Second, there is no judicial economy supporting the retention of supplemental jurisdiction

because (a) the trial is set for almost a year away; (b) Plaintiffs' recent material alteration of their

case by withdrawing the foregoing allegations has forced the Newton Defendants to go back to, in

significant part, develop a new strategy for discovery and trial; and (c) Plaintiffs have informed

the Court that they intend to bring in a new party to this case – the Estate of Robert Sussman – and

if this new party is added it surely will cause a significant extension in discovery deadlines and

trial. Third, it is inconvenient for the parties and many of the witnesses to continue to litigate this

action in the Southern District of Florida. Plaintiffs are headquartered in Nevada and Hawaii,

while the Newton Defendants are headquartered in Arizona. Many of the consumers at issue (those

who allegedly breached loan obligations) reside throughout the United States and not in Florida.

Finally, the consumer contracts at issue, those produced by the Plaintiffs pursuant to Court order,

show that the law governing those contracts are Nevada and Hawaii, and not Florida; and the Court

can take judicial notice of that fact because these documents can be accurately and readily

determined from sources – Plaintiffs – whose accuracy cannot reasonably be questioned because

the contracts were produced by Plaintiffs pursuant to Court order. FRE 201(b)(2). To be sure

justice will not be done by rewarding Plaintiffs with the exercise of supplemental jurisdiction under

the circumstances presented here.

For all of the reasons set forth herein, the Newton Defendants respectfully request that his

Court dismiss the Lanham Act claim and decline to exercise supplemental jurisdiction over the

remaining state law claims.

/ / /
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2. FACTUAL AND PROCEDURAL BACKGROUND.

a. Plaintiffs Filed Their Second Amended Complaint ("SAC"); Newton
Defendants Filed A Motion to Dismiss It.

On November 30, 2018, Plaintiffs filed their SAC, wherein they named Newton

Defendants for the first time as parties to this action. [DE 176.] On January 24, 2019, Newton

Defendants filed a motion to dismiss it. [DE 209.] Magistrate Judge Reinhart issued a report and

recommendation thereon on May 14, 2019, to which objections were timely filed. [DE 228, 233-

34]. An amended report and recommendation was filed on July 3, 2019. [DE 258]. As discussed

infra, the Court's rationale underlying its decision to deny that motion to dismiss as it relates to the

Lanham Act has been materially altered by Plaintiffs' subsequent filing of their TAC and

withdrawal of their allegations that they compete with Newton Defendants and have suffered

reputational harm.

b. Plaintiffs' Third Amended Complaint ("TAC") Dropped Allegations of
Competition with the Newton Defendants.

On July 18, 2019, Plaintiffs filed a motion [DE 262] for leave to file the TAC. Plaintiffs

filed the TAC on July 31, 2019. [DE 272.] As Plaintiffs informed the Court, by filing the TAC

they dropped their prior allegations of competition with Newton Defendants. See Transcript of

August 5, 2019 Status Conference at 11:15-12:24, attached hereto as Exhibit "A". Specifically,

Plaintiffs' counsel represented to the Court (id. at 12:1-11, emphasis added) as follows:

We did take out the references to them being competitors. It is interesting that Defendants
have made the position they are not competitors. We, in response to their objections, in
response to the objection filed to the Report and Recommendation, said that competition
was not required, explained the Supreme Court holding in Lexmar[k] and other cases that
direct competition was not required, damage to reputation and -- excuse me, I am getting
over a cold -- lost sales was sufficient, competition allegations are not required. Those are
simply removed from the third Amended Complaint.

Thus, Plaintiffs’ amended Lanham Act claim was based only upon allegations of

(1) reputational harm and (2) breached contracts causing lost revenue from maintenance fees and
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loan obligations, and not upon being in competition with Newton Defendants for exit fees or

products or services of any kind.

c. Next, Plaintiffs Dropped Their Allegations Of Injury To Reputation and
Goodwill.

On March 3, 2020, the Court ordered Plaintiffs to produce five years of their profit and loss

statements ("P&L").1 The parties then stipulated (due to the Covid-19 pandemic), and the Court

ordered, that Plaintiffs deadline for production of P&L by June 26, 2020. (DE 356)

When June 26, 2020 arrived, Plaintiffs gave written notice to the Newton Defendants that

Plaintiffs were not complying with the Court’s order, and that instead of producing their P&L, they

withdrew their claim and allegations of reputational injury as an element of their Lanham Act

claim. The Newton Defendants then sought a conference with the Court to address Plaintiffs non-

compliance with the Court's order, and in relation thereto the parties' submitted a joint

memorandum (DE 390) attaching as an exhibit thereto Plaintiffs' aforementioned written notice

(DE 390-1).

At a Court hearing on July 1, 2020, Plaintiffs went on the record and confirmed that they

have dropped their claim and allegations of harm to reputation and good will, and the Court

confirmed that Plaintiffs are estopped from arguing otherwise. See Transcript of Proceedings Held

on July 1, 2020, p. 80, line 25 through p. 83, line 17, attached hereto as Exhibit "B".2 That

resulted in the Court modifying its prior order that Plaintiffs produce P&L, because in this lawsuit

Plaintiffs are no longer seeking any relief relating to harm to their reputation or goodwill. Id.

1 See March 3, 2012 Hearing Transcript at 111:6-12 ordering Plaintiffs to produce P&L for the last
five years without prejudice at a later date to the other party seeking additional discovery as it
relates to reputational damage. This order related to the Newton Defendants First Set of Document
Requests to Plaintiffs, Nos. 21 through 23, 25, 28, 30, 33 and 36. Id. 112:2-9.

2 A paperless order on this issue was indicated as being forthcoming as well. Id. at 83:14-17.
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d. Then, Plaintiffs Dropped Their Allegations Of Injury Caused By Consumers
Breaching Obligations to Pay Maintenance Fees.

Plaintiffs alleged in the TAC, in support of their Lanham Act claim, that they were seeking

damages for injury resulting from consumers having breached timeshare contracts by failing to

pay maintenance fees. See, e.g., TAC ¶ 19 (alleging that Diamond Owners enter into contracts

obligating them to "pay annual assessments, which are also known as maintenance fees"); and ¶ 95

(alleging that Newton Defendant advertising causes "Diamond Owners to stop making payments

owed under the Timeshare Contracts even though such payments are required by legally

enforceable contracts.").

But, on July 16, 2020, apparently to evade discovery by the Newton Defendants into issues

concerning maintenance fees, Plaintiffs informed the Newton Defendants that they were dropping

their allegations of injury for breached obligations to pay maintenance fees. Therefore, according

to Plaintiffs, information regarding maintenance fees is irrelevant to this lawsuit. Plaintiffs'

counsel finally put that in writing when they emailed the Court in relation to this hearing, stating:

"Plaintiffs are not seeking the maintenance fees that were not paid by Diamond Owners as a result

of Newton’s violations of the Lanham Act or tortious interference as damages in this action." See

Plaintiffs' counsel's email attached hereto as Exhibit "C".3

/ / /

3 This is the third time that Plaintiffs have suddenly dropped an allegation to evade discovery
obligations. The first time was when Plaintiffs dropped their allegations that they competed with
Newton Defendants for exit fees; the second time – just last month – was when they dropped their
claim for reputational damage to evade having to produce P&L pursuant to Court order on June
26, 2020.
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e. Plaintiffs' Sole Injury Remaining In Support Of Its Lanham Act Claim Is That
Newton Defendant Advertising Caused Consumers to Hire Newton
Defendants And Then Breach Existing Timeshare Contracts By Non-
Performance of Payment of Loan Obligations On Points Memberships
Previously Purchased From Plaintiffs.

Having dropped their allegations of injury to reputation, goodwill and maintenance fee

revenue, Plaintiffs' sole injury alleged in support of their Lanham Act claim is for breach of

contract by consumers (i.e., Diamond Owners) who allegedly failed to make payments on loan

obligations owed to Plaintiffs. However, this sole remaining alleged injury is not proscribed by the

Lanham Act because it cannot legally be said to be a lost present or future "sale."

To wit, Plaintiffs allege that they offer and sell to consumers the ability to reserve and use

vacation resorts by using points to stay at those resorts. TAC ¶ 18 states:

Diamond Resorts offers its owners and members the ability to reserve and use vacation
interests at different resorts by using “points” to stay at various resorts within different
multi-site timeshare plans, more commonly known as “Collections.” For example, the “US
Collection” is a member-friendly, flexible, points based program that allows members of
the US Collection to stay at a variety of destinations primarily throughout the United States,
including in Florida. The “Hawaii Collection” offers similar flexibility to its members for
resorts primarily located in Hawaii, Nevada and Arizona.

Plaintiffs also allege that to become a member and have benefits relating thereto,

"consumers (the ‘Diamond Owners’) enter into valid and legally binding contracts wherein

they purchase and finance memberships from US Collection Development (the ‘Timeshare

Contracts’)." TAC ¶ 19 (emphasis added). They allege the same is true with respect to Hawaii

Collection. Id. Plaintiffs allege that "Diamond has over 480,000 members." TAC ¶ 24.

Plaintiffs allege that a timeshare exit "industry preys upon unsuspecting timeshare owners

through, in part, the use of false and misleading advertising designed to encourage timeshare

owners to relinquish ownership of their timeshare interest." TAC ¶ 25 (emphasis added). They

further allege that "the advertising itself advises the Diamond Owners to breach or default on

their obligations under the Timeshare Contracts" and "in other cases, once the false and
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misleading advertising lures the unsuspecting Diamond Owners to connect with the exit company

(or its advertising companion), such as Defendants, the Diamond Owners are encouraged – if

not specifically told – to breach their obligations under the Timeshare Contract. As a result,

this scheme causes substantial harm to Plaintiffs’ sales, reputations, and future business prospects."

Id. (emphasis added).

Plaintiffs allege that "some Diamond Owners who have issues with their timeshare

product can resolve the issue by contacting Diamond or by utilizing the Diamond Transitions®

program. Transitions® is not available to all Diamond Owners, nor is it a guaranteed method

to allow Diamond Owners to terminate their obligations under the Timeshare Contracts, but,

other than resale, foreclosure or another separate agreement with Diamond,[4] it is the only

legal method for a Diamond Owner to terminate his or her relationship with Diamond." Id.

¶ 27 (emphasis added). Plaintiffs do not allege that they sell their Transitions program to

consumers. See id.

For their Lanham Act claim, Plaintiffs allege that “the Newton Defendants . . . cause

damages and harm to Plaintiffs’ sales and reputation by convincing Diamond Owners to stop

making payments owed under the Timeshare Contracts even though such payments are

required by legally enforceable contracts.” TAC ¶ 95 (emphasis added). They further allege that

“the Newton Defendants’ False and Misleading Advertisements mislead Diamond Owners into

believing that the ‘exit program’ allows them to ignore their financial obligations owed under

the Timeshare Contracts once they retain the Newton Defendants.” Id. They allege that Newton

4 Plaintiffs' allegation that consumers have to exit timeshare ownership by "resale" is an admission
that the consumer owns the timeshare interest – thus it is undisputed that Plaintiffs do not have a
"lost sale," but, rather, they allege a breach of contract. Indeed, alleging the necessity of
"foreclosure" likewise shows an indisputable factual allegation that Plaintiffs are not alleging "lost
sales," but, rather, they are alleging breach of contract.
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Defendants' advertising "encouraged – if not directly advised – to stop making payments owed

to Plaintiffs thereby causing damages to Plaintiffs’ sales and reputation."5 TAC ¶ 98.

Importantly, Plaintiffs do not allege any facts showing that Newton Defendants'

advertising has impacted Plaintiffs’ ability to sell their own product, i.e., timeshare memberships

and points to consumers that those consumers may use to try to reserve resort accommodations at

the time and place of their choosing. Plaintiffs do not allege any facts showing that any Newton

Defendant advertising has injured them by causing Plaintiffs to lose present or future sales of

memberships or points in the first place; rather, Plaintiffs’ entire case (subsequent to dropping

reputation damages) is premised on their allegations that Newton Defendant advertising has caused

existing timeshare owners to breach timeshare contracts by not making payment on loan

obligations.

3. LEGAL ANALYSIS.

a. Standard for Granting a Motion for Judgment on the Pleadings.

"After the pleadings are closed—but early enough not to delay trial—a party may move

for judgment on the pleadings." Fed.R.Civ.P. 12(c). "Judgment on the pleadings is appropriate

only when the plaintiff can prove no set of facts in support of his claim which would entitle him

to relief." Moore v. Liberty Nat'l Life Ins. Co., 267 F.3d 1209, 1213 (11th Cir. 2001) (internal

quotation marks omitted), cert. denied, 535 U.S. 1018, 122 S.Ct. 1608, 152 L.Ed.2d 622 (2002).

/ / /

5 As discussed in Section 3(b)(ii), infra, the "sale" is effectuated when title transfers from the seller
to buyer, and when the contract for sale is completed. Plaintiffs' allegation that a consumer's
breach of contract is a lost sale is a legally unsupported and unsupportable allegation; an illogical
non-sequitur.
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b. Plaintiffs Can Prove No Set of Facts Showing the Requisite Injury Under the
Lanham Act.

“In order to establish that a third party engaged in false advertising, the plaintiff ‘must

plead (and ultimately prove) an injury to a commercial interest in sales or business reputation

proximately caused by the . . . misrepresentations.” Duty Free Ams., Inc. v. Estée Lauder Cos., 797

F.3d 1248, 1277 (11th Cir. 2015) (citing Lexmark Int'l, Inc. v. Static Control Components, Inc.,

572 U.S. 118, 140, 134 S.Ct. 1377, 1395, 188 L.Ed.2d 392 (2014)) (emphasis added).

Plaintiffs have failed to plead injury to a commercial interest in sales or business reputation.

They have dropped their former claim and allegations of injury to reputation; therefore, they cannot

pursue a Lanham Act claim unless they plead (and prove) facts showing an injury to sales of their

product – timeshare points providing the right to reserve a resort accommodation – that was

proximately caused by the Newton Defendants’ allegedly false advertising. As discussed more

fully below, Plaintiffs have not alleged any plausible set of facts that show injury to their sales –

defined by applicable law and common dictionaries to mean the time when title passes from seller

to buyer. See, infra, subsection (ii) for a detailed discussion on the legal definition of a "sale."

Yet Plaintiffs’ Lanham Act claim is now based solely on allegations that Newton

Defendant advertising injured Plaintiffs by causing “Diamond Owners,” consumers who had

previously been sold points and memberships, to breach their contracts by failing to pay their

existing contractual obligations –– obligations that only could have resulted from the completion

of a sale. The Lanham Act addresses lost sales – i.e., sales that did not occur – because a false

advertisement caused those sales not to occur. The Lanham Act does not apply to breaches of

contract subsequent to completed sales.

/ / /

Case 9:18-cv-80311-BER   Document 399   Entered on FLSD Docket 07/24/2020   Page 11 of 22



12

i. In Lexmark, The Supreme Court Restricted Lanham Act Claims To
Those That Allege Injury to Present or Future Sales or Reputation.

The Lanham Act includes a detailed statement of its purposes, including, as relevant here,

“protect[ing] persons engaged in [commerce within the control of Congress] against unfair

competition,” 15 U.S.C. §1127; and “unfair competition” was understood at common law “to be

concerned with injuries to business reputation and present and future sales.” Lexmark, 572

U.S. at 129-31 (emphasis added). “We thus hold that to come within the zone of interests in a suit

for false advertising under §1125(a), a plaintiff must allege an injury to ... reputation or sales.” Id.

at 131-32. In contrast, “[e]ven a business misled by a supplier into purchasing an inferior product

is, like consumers generally, not under the Act’s aegis” – because although there is injury, it is not

an injury to reputation or sales. See id. at 132.

Here, as shown above, Plaintiffs do not allege any plausible facts showing that any sales

of its product or services have been diverted – lost – to anyone else. Certainly they do not allege

that sales were diverted to Newton Defendants; and they do not allege that their sales were lost to

another timeshare developer who competes with them. Indeed, none of the alleged improper

advertising by a Newton Defendant could possibly have that effect in any event because Plaintiffs

allege throughout their TAC that Newton Defendant advertising is targeting Diamond Owners –

consumers who have previously purchased a timeshare from Plaintiffs.

“In order to survive a motion to dismiss, a Lanham Act plaintiff must therefore 'plead . . .

an injury to a commercial interest in sales or business reputation proximately caused by the

defendant's misrepresentations.'" Global Tech Led, LLC v. Hilumz Int'l Corp., Case No: 2:15-cv-

553-FtM-29CM, 2016 WL 3059390, at *2-3 (M.D. Fla. May 31, 2016) (emphases added) (a case

involving two business partners-turned-competitors) (citing Lexmark at 1390). Likewise, in

Lexmark, the Supreme Court allowed that case to go forward on a Lanham Act claim because the
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allegations stated that the misleading advertising caused injury by diverting sales and had

injuring business reputation. Lexmark at 137.

ii. A "Sale" Means A "Transfer Of Title" Or The "Making Of A
Contract"; A "Sale" Is Not The Breach Of A Contract.

As shown above, Plaintiffs allege that they sell points (memberships) to consumers giving

consumers to right to make a reservation at a resort accommodation, and that after Plaintiffs

entered into binding timeshare contracts with consumers – whom Plaintiffs call "Diamond

Owners" – Newton Defendant advertising encourages those Diamond Owners to breach those

existing contracts .

Points sold to consumers are use rights, which are “general intangibles” under the Uniform

Commercial Code ("UCC"), § 9-102(a)(42) and as enacted by the relevant states: Nevada (NRS

§104.9102(pp)), Hawaii (HI UCC § 490:9-102(a)), Delaware (DE UCC § § 9-102(a)(42)) and

Florida (Fla. Stat. § 679.1021(1)(pp)). (Plaintiffs operate out of Nevada and Hawaii and use

contracts governed by those states’ laws; Plaintiffs are incorporated in Delaware; and this lawsuit

is pending in Florida.) All of those state statutes define "General Intangible" as “any personal

property, including things in action, other than accounts, chattel paper, commercial tort claims,

deposit accounts, documents, goods, instruments, investment property, letter-of-credit rights,

letters of credit, money, and oil, gas, or other minerals before extraction. The term includes

payment intangibles and software.”

As particularly relevant to Plaintiffs' sole injury allegation being the non-payment of loan

obligations, “payment intangibles” are defined as "a general intangible under which the account

debtor’s principal obligation is a monetary obligation." See UCC, § 9-102(a)(61) (emphasis

added); NRS §104.9102(hhh)); HI UCC § 490:9-102(a); DE UCC §§ 9-102(a)(61); Fla. Stat.

§ 679.1021(1)(iii). Thus, legally speaking, the true nature of Plaintiffs' allegations are that they
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are creditors and the Diamond Owners are debtors, and it is that relationship Plaintiffs' allege has

been disrupted by Newton Defendant advertising; and, again, the Lanham Act does not proscribe

a debtor's failure to make payment to a creditor.

The Plaintiffs' timeshare contracts are subject to the Uniform Commercial Code because

the points that they sell are personal property general intangibles and payment intangibles.

Pursuant to the UCC and the laws of Nevada, Hawaii, Delaware, and Florida, a "sale" is defined

as "consist[ing] [of] the passing of title from the seller to the buyer for a price. UCC § 2-106

subdiv. (1); NRS 104.2106 subdiv. (1); HI UCC § 490:2-106; DE UCC § 2-106 subdiv. (1); Fla.

Stat. § 672.106 subdiv. (1) (emphasis added). "A 'present sale' means a sale which is

accomplished by the making of the contract." Id. (emphases added).

Dictionaries define "sale" the same as the UCC. See, e.g., Upcounsel online dictionary at

https://www.upcounsel.com/legal-def-sale ("An agreement by which one of the contracting

parties, called the seller, gives a thing and passes the title to it, in exchange for a certain price in

current money, to the other party, who is called the buyer or purchaser, who, on his part, agrees to

pay such price."); Merriam Webster online (https://www.merriam-webster.com/dictionary/sale)

("the transfer of ownership of and title to property from one person to another for a price.").

Plaintiffs allege that Newton Defendant advertising causes them injury only after the sale

has been made to the consumer: after the title to the points has passed from Plaintiffs to the

Diamond Owner, and after the sale has been accomplished by the making of a contract. Plaintiffs

allege unambiguously that consumers receive the “memberships” Plaintiffs have sold to them by

having entered into completed contracts with them: “To become members of the US [or Hawaii]

Collection and to have the benefits of being a member . . . consumers (the ‘Diamond Owners’)

enter into valid and legally binding contracts.” TAC ¶ 19. Plaintiffs also allege unequivocally that

this is so whether a consumer pays in full when signing the contract, or finances the purchase: in
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the latter event, the consumer “makes an upfront payment to acquire the desired amount of points

and then finances the remaining amounts due for the points.” TAC ¶ 19 (emphasis added).

Plaintiffs add that they “earn[] a profit from the sale and, as with other lenders, earn[] revenue

from the financed portion of the purchase.” TAC ¶ 19 (emphasis added).

Previously, in regard to a motion to dismiss the SAC and before Plaintiffs filed the TAC,

the Court addressed the argument that an allegation only of breach of contract damages does not

give rise to a properly pled injury under the Lanham Act. See DE 258, Amended Report and

Recommendation on Defendants' Motion to Dismiss the Second Amended Complaint, p. 12. The

Court wrote, "This argument mischaracterizes the allegations that are pleaded in the SAC to

support the Lanham Act claims. Paragraphs 19 and 22 of the SAC, for example, allege that ‘[a]s

part of the purchase of the timeshare interest, owners are also required to pay maintenance fees

and annual assessments.’ (emphasis added). The SAC also pleads that Defendants divert

Timeshare Owners’ financing payments owed to Diamond as part of a timeshare sale." Id.

Plaintiffs have since, however, dropped the allegations in the SAC that the Court relied upon (i.e.,

former paragraphs 19 and 22) when they filed their TAC – those allegations no longer exist.

Instead, as shown above, Plaintiffs allege in the TAC that consumers have previously

purchased points/memberships by entering into valid and binding contracts, which they allege

Newton Defendants interfered with by false advertising. In other words, Plaintiffs' allegations are

solely that the purchase was completed when the consumers entered into the valid and binding

contracts. The breaches of contracts by Diamond Owners in failing to pay on Timeshare Contracts

previously entered into and by which they are obligated to make payment is a past sale.

It bears emphasizing that Plaintiffs merely allege injury arising from advertising that

"encourage[s] timeshare owners to relinquish ownership of their timeshare interest" and that

"the advertising itself advises the Diamond Owners to breach or default on their obligations
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under the Timeshare Contracts." TAC ¶ 25. A breach of a timeshare contract is not the same as

a diverted (lost) sale. Plaintiffs' Lanham Act claim is therefore devoid of any set of facts showing

the requisite injury and, under Lexmark and its progeny, must be dismissed.

iii. The Lanham Act Does Not Provide a Remedy for Tortious Interference
With Contract.

A review of Plaintiffs’ TAC shows that the factual allegations of injury are based on

tortious interference with contract, arising from the breach of contract by Diamond Owners caused

by Newton Defendant advertising. The Lanham Act simply was not intended to be a federal unfair

business competition statute applicable to all damages alleged by a plaintiff; it is expressly limited

to the diversion of sales and harm to reputation. Plaintiffs cannot reasonably contend that their

factual allegations of injury under the Lanham Act concern present or future sales. Plaintiffs are

alleging harm to their financial interests on ongoing contracts, not present or future sales.

Plaintiffs' claim therefore is of interference with contract, and that is not proscribed by the Lanham

Act. If it were otherwise, every single interference with contract by an advertisement would also

give rise to liability under the Lanham Act. There is not, however, any law standing for that

proposition.

To the contrary, the Lanham Act is clearly limited to specific types of harm caused by

advertising: the same ones caused by trademark infringement. Duty Free Ams., Inc. v. Estée Lauder

Cos., 797 F.3d 1248, 1275-76 (11th Cir. 2015) (interpreting 15 U.S.C. § 1125(a) and ruling that

“the two causes of action” thereunder, for trademark infringement and false advertising, “have

the same scope” (emphases added)).

/ / /
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iv. Plaintiffs Can Prove No Set Of Facts Showing the Requisite Proximate
Causation Because they Do Not Compete With Newton Defendants For
Sales.

If a plaintiff does not allege reputational damage in support of a Lanham Act claim, then

the plaintiff must allege that lost sales were caused by the false or misleading advertising by a

defendant in competition with the plaintiff. Indeed, the Southern District of Florida has recognized

that allegations of competition are not required if reputational injury is at issue, which is not the

case here. See Thermolife Int'l LLC v. Vital Pharms. Inc., No. 19-cv-61380-BLOOM/Valle, 2019

WL 4954622, at *3 (S.D. Fla. Oct. 8, 2019) (citing Lexmark at 138 ("when a party claims

reputational injury from disparagement, competition is not required...")).

As for Lexmark, the United States Supreme Court noted that the parties were indirect

competitors, competing for sales to consumers of products – printer cartridges or the microchip or

other materials going into the cartridge – although they were not "direct" competitors selling the

exact same product. Id. at 118 (“Petitioner Lexmark sells the only style of toner cartridges that

work with the company's laser printers, but “remanufacturers” acquire and refurbish used Lexmark

cartridges to sell in competition with Lexmark's own new and refurbished ones.”). In Lexmark,

572 U.S. at 138 (emphasis added), the Supreme Court stated,

The District Court emphasized that Lexmark and Static Control are not direct competitors.
But when a party claims reputational injury from disparagement, competition is not
required for proximate cause.

Ergo, competition is required to satisfy the proximate cause element of a Lanham Act

violation where, as here, reputation damages are not alleged. Indeed, the Lanham Act permits a

plaintiff to recover damages for lost profits only because it is understood that only a competitor

can lose sales to a competitor, unless reputational damages are property pled and sought which is

not the case here.

Case 9:18-cv-80311-BER   Document 399   Entered on FLSD Docket 07/24/2020   Page 17 of 22



18

Plaintiffs conceded that they do not compete with the Newton Defendants for the sale of

any product or services. The Middle District of Florida has found that timeshare developers (such

as the Plaintiffs in this case) "are selling entirely different services." See Orange Lake Country

Club, Inc. v. Castle Law Grp., P.C., Case No: 6:17-cv-1044-Orl-31DCI, 2018 WL 1535719, at *8

(M.D. Fla. Mar. 29, 2018) (finding that the timeshare developer plaintiffs and timeshare exit

defendants were adversaries, not competitors, the court dismissed the timeshare developers’ state

law claim for false advertising).

Consequently, there is no set of facts pled by Plaintiffs upon which they could establish

proximate cause under the Lanham Act; and under Lexmark and its progeny, Plaintiffs claim must

therefore be dismissed.

4. PLAINTIFFS ACTION SHOULD BE DISMISSED FOR LACK OF FEDERAL
JURISDICTION.

Because the Lanham Act claim has been Plaintiffs' only basis for federal subject matter

jurisdiction, and because the Lanham Act claim is insufficient as a matter of law, federal subject

matter jurisdiction is lacking under 28 U.S.C. § 1331.

All claims over which this Court had original jurisdiction now being legally insufficient,

pursuant to 28 U.S.C. § 1367(c), this Court should decline to exercise supplemental jurisdiction

over the remaining state law claims remaining in this case. The "federal law claim, now appearing

to be insufficient for jurisdictional purposes, is now removed from this action; consequently, there

is nothing remaining of jurisdictional substance to which the pendent state claim or claims may

attach and thus the amended complaint must be dismissed in its entirety.” Farrugia v. Askew, 371

F.Supp. 736, 740 (N.D. Fla. 1973).

“If the court decides that it has the discretion, under section 1367(c), to decline jurisdiction

in this case, it should consider the traditional rationales for pendent jurisdiction, including judicial
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economy and convenience, in deciding whether or not to exercise that jurisdiction.” Palmer v.

Hosp. Auth. of Randolph Cty., 22 F.3d 1559, 1569 (11th Cir. 1994). Here, the trial is scheduled

for almost one year from today. Plaintiffs have repeatedly changed their lawsuit, dropping

allegations each time the Newton Defendants pressed them in discovery to produce evidence

supporting (or discrediting) their allegations. The state law claims of each Plaintiff – one

headquartered in Hawaii and the other headquartered in Nevada, and each organized in Delaware

– should not be permitted to bootstrap themselves into a federal district court in Florida based upon

a Lanham Act violation that was, from the very start, designed solely to beat a motion to dismiss

and abuse the court process by demanding discovery in Newton Defendants' financials based on

theory of disgorgement of profits under the Lanham Act.

The Court's exercise of discretion to decline supplemental jurisdiction is justified under the

circumstances; and its decision otherwise would be to reward Plaintiffs' for their bad faith, abusive

litigation as it relates to the Lanham Act. Plaintiffs act of dropping their allegations of reputational

harm in order to evade this Court's order requiring them to produce P&L presents a strong

inference that Plaintiffs never had good cause to bring their Lanham Act claim on that alleged

injury; the same is true regarding injury for lost revenue of maintenance fees as well as their

completely frivolous allegations that they compete with Newton Defendants for exit fees.

Judicial economy is not served by accepting supplemental jurisdiction. Indeed, there is a

present motion to dismiss pending by a non-party, the Estate of Robert Sussman, who has never

appeared in this case and which only now is being forced into this case by Plaintiffs. Should the

Estate become a new party to this lawsuit, it will require a further delay in the currently scheduled

trial date, extensions of discovery deadlines and a further imposition on this Court's docket, all

while nothing remains of any federal subject matter jurisdiction as it concerns the Newton

Defendants.
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Convenience also weighs in favor of dismissal. Plaintiffs, as stated, are not located in

Florida but are headquartered in Nevada and Hawaii, while the Newton Defendants are

headquartered in Arizona. Many of the consumers at issue in this lawsuit – those that allegedly

breached timeshare contracts by failing to honor loan obligations – reside throughout the United

States. The witnesses therefore are almost entirely located outside of the Florida. In sum, Plaintiffs

should file their breach of contract-related claims (tortious interference) in the states that have the

most interest in hearing them, and for one Plaintiff that is Nevada, and the other Plaintiff that is

Hawaii, and it is not Florida. Indeed, the Court may take judicial notice of the fact that Plaintiffs'

contracts, produced pursuant to Court order, reflect that the contracts are governed by Nevada law

and Hawaii law, not Florida law. See Exhibits "D," "E", and "F" attached hereto, which,

respectively, contain the email from Plaintiff's counsel serving two contracts, one for each

Plaintiff, pursuant to Court order, and each Plaintiff's contract produced with that email: Exhibit

E, at Section 17 shows that the contract used by Plaintiff U.S. Collection is governed by Nevada

law; Exhibit F, at Section 18, shows that the contract used by Plaintiff Hawaii Collection is

governed exclusively by Hawaii law.

5. CONCLUSION.

For the reasons set forth above, the Court should grant this motion in its entirety, grant the

Newton Defendants a judgment on the Lanham Act claim, and dismiss the remaining case against

the Newton Defendants by declining to exercise supplemental jurisdiction, reserving jurisdiction

for the Newton Defendants an opportunity to file a motion for attorneys' fees under the Lanham

Act as the prevailing party pursuant to 15 U.S.C. § 1117 subdiv. (a).  

Dated: July 24, 2020.
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Request for Hearing

Pursuant to Southern District of Florida Local Rule 7.1(b)(2), the Newton Defendants

respectfully request the Court set the Motion for Judgment on the Pleadings for hearing. The

hearing would be helpful to the Court’s adjudication of this case-dispositive motion that

implicates this Court’s subject matter jurisdiction. The nature of the case has changed materially

since the Court’s previous hearings related to the sufficiency of the Plaintiffs’ allegations,

necessitating further oral argument. The Newton Defendants believe at least 45 minutes will be

sufficient for the hearing.

Respectfully submitted,

KOZYAK TROPIN & THROCKMORTON LLP
2525 Ponce de Leon Blvd., 9th Floor
Miami, Florida 33134
Tel.: (305) 372-1800
Fax.: (305) 372-3508

By: /s/ Javier A. Lopez
Javier A. Lopez
Fla. Bar No. 016727
jal@kttlaw.com
Dwayne A. Robinson
Fla. Bar No. 0099976
drobinson@kttlaw.com

-and-

Jeffrey Wittenberg
WITTENBERG LAW APC
jeffrey@wittenberglawyers.com
401 Wilshire Boulevard, Floor 12
Santa Monica, California 90401
Phone: (310) 295-2010
(Pro Hac Vice)

Attorneys for Defendants NEWTON GROUP
TRANSFERS, LLC, NEWTON GROUP EXIT, LLC, THE
NEWTON GROUP ESA LLC AND INTERVAL
BROKER DIRECT, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on July 24, 2020, I electronically filed the foregoing with the

Clerk of the Court by using the CM/ECF system, which will send a Notice of Electronic Filing to

all counsel of record.

s/Dwayne Robinson
Dwayne Robinson
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