
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

Case No.  18-80311-CIV-REINHART 

 

 

DIAMOND RESORTS U.S. COLLECTION 

DEVELOPMENT, LLC, a Delaware limited  

liability company; and DIAMOND RESORTS 

HAWAII COLLECTION DEVELOPMENT, LLC, 

a Delaware limited liability company, 

 

   Plaintiffs, 

 

v. 

    

US CONSUMER ATTORNEYS, P.A., et al., 

  

        Defendants. 

_________________________________________/ 

 

ORDER ON PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 

PERTAINING TO COUNT II OF THE THIRD AMENDED COMPLAINT  

 

Before the Court is Plaintiffs’ Diamond Resorts U.S. Collection Development, LLC, and 

Diamond Resorts Hawaii Collection Development, LLC, (collectively “Diamond”) Motion for 

Partial Summary Judgment Pertaining to Count II of the Third Amended Complaint (“Motion”).  

ECF No. [368].  I have reviewed the Motion, the responses filed by Newton Group Transfers, 

LLC, The Newton Group, ESA LLC, Newton Group Exit, LLC, and Interval Broker Direct, LLC 

(collectively “the Newton Defendants”), ECF Nos. [377, 379, 389], and DC Capital Law Firm, 

LLP (“DC Capital”) 1, ECF Nos. [380, 382, 383], Diamond’s Reply, ECF No. [384], and the 

parties’ respective Statements of Material Facts, ECF Nos. [369, 378, 382, 367, 387]. 

                                                

1 The Court initially ruled that DC Capital could only participate in litigation over the Motion for 

Partial Summary Judgment as an amicus curiae.  ECF Nos. [372, 375]. Upon further consideration, 

the Court has changed its view.  Although the Motion for Partial Summary Judgment is directed 
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It is undisputed that on a date prior to November 10, 2017, Newton Group Transfers sent 

a mailer to Samuel Street in West Chester, Pennsylvania.2  ECF No. [369-2] (“the Mailer”).  

Newton Group Transfers believed Mr. Street to be the owner of a timeshare.  ECF No. [369] 

(Plaintiffs’ Statement of Material Facts “PSOF)”, ¶ 3.   As relevant here, the Mailer stated, “We 

are attempting to contact you because our records suggest that you are an owner who may be 

affected by new Timeshare Laws allowing developers to raise maintenance fees with no 

restriction.”  ECF No. [369-2].   Diamond says that this sentence from the Mailer is literally false; 

on that basis, Diamond moves for partial summary judgment on Count II of the Third Amended 

Complaint (“TAC”). Defendants argue that the Mailer is not literally false, or at least that there are 

factual disputes which preclude partial summary judgment.  

LEGAL STANDARDS 

 The legal standard for summary judgment is well-settled: 

A party may obtain summary judgment “if the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a 

                                                

only to Count II and the Newton Defendants, DC Capital sought leave to oppose the Motion.  

Count IV of the Third Amended Complaint alleges that DC Capital engaged in contributory false 

advertising through the Newton Defendants.  See Duty Free Americas, Inc. v. Estee Lauder 

Companies, Inc., 797 F.3d 1248, 1277 (11th Cir. 2015).  The elements of contributory false 

advertising are (1) that a third party (here alleged to be the Newton Defendants) directly engaged 

in false advertising in violation of the Lanham Act, and (2) the defendant (here DC Capital) 

“contributed to that conduct either by knowingly inducing or causing the conduct, or by materially 

participating in it.”  Id.  DC Capital argues that it should be heard because a finding that the Street 

Mailer is literally false will also partially determine one of the elements of Count IV.  Diamond 

has informed the Court that it will seek to assert issue preclusion on Count IV if its Motion for 

Partial Summary Judgment is granted.  Under these circumstances, the pending Motion is de facto 

a Motion for Partial Summary Judgment on Count IV.  For that reason, the Court has permitted 

DC Capital to file a response to the Motion for Partial Summary Judgment, and will consider that 

response as a party pleading 

2 The mailer included in the record does not show the date it was sent, but the text includes an offer 

to Mr. Street to meet with a Newton Group Transfers expert on November 10, 2017. 
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matter of law.” Fed. R. Civ. P. 56(a). The parties may support their positions by 

citation to the record, including inter alia, depositions, documents, affidavits, or 

declarations. Fed. R. Civ. P. 56(c). An issue is genuine if “a reasonable trier of fact 

could return judgment for the non-moving party.” A fact is material if it “might 

affect the outcome of the suit under the governing law.” The Court views the facts 

in the light most favorable to the non-moving party and draws all reasonable 

inferences in its favor.  

 

. . . 

The moving party shoulders the initial burden of showing the absence of a genuine 

issue of material fact. Once this burden is satisfied, “the nonmoving party ‘must 

make a sufficient showing on each essential element of the case for which he has 

the burden of proof.’” Accordingly, the non-moving party must produce evidence, 

going beyond the pleadings, and by its own affidavits, or by depositions, answers 

to interrogatories, and admissions on file, designating specific facts to suggest that 

a reasonable jury could find in his favor.  

 

Rubenstein v. Fla. Bar, 72 F. Supp. 3d 1298, 1307–08 (S.D. Fla. 2014) (J. Bloom) (citations 

omitted).  

DISCUSSION 

Count II alleges that the Newton Defendants engaged in false advertising in violation of 

the Lanham Act, 15 U.S.C.A. § 1125(a)(1).  To carry its burden of proof on Count II, Diamond 

must establish: 

(1) the ads of the opposing party were false or misleading, (2) the ads deceived, or 

had the capacity to deceive, consumers, (3) the deception had a material effect on 

purchasing decisions, (4) the misrepresented product or service affects interstate 

commerce, and (5) the movant has been—or is likely to be—injured as a result of 

the false advertising. 

 

Compulife Software Inc. v. Newman, 959 F.3d 1288, 1316 (11th Cir. 2020) (citing Johnson & 

Johnson Vision Care, Inc. v. 1-800 Contacts, Inc., 299 F.3d 1242, 1247 (11th Cir. 2002)).   

 “The first element of the Lanham Act test requires that the plaintiff show that the statements 

at issue were either ‘(1) commercial claims that are literally false as a factual matter’ or ‘(2) claims 

that may be literally true or ambiguous but which implicitly convey a false impression, are 
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misleading in context, or likely to deceive consumers.’”  Hickson Corp. v. Northern Crossarm Co., 

Inc., 357 F.3d 1256, 1261 (11th Cir. 2004) (quoting United Industries Corp. v. Clorox Co., 140 

F.3d 1173, 1180 (11th Cir. 1998)).  “Bald assertions of superiority or general statements of opinion 

do not result in a violation of the Lanham Act.”  Westgate Resorts, LTD v. U.S. Consumer 

Attorneys, P.A., No. 6:18-cv-359-Orl-31TBS, 2018 WL 4898947, at *3 (M.D. Fla. Oct. 9 2018) 

(internal quotations and citation omitted). 

“When determining whether an advertisement is literally false or misleading, courts must 

analyze the message conveyed in full context, and must view the face of the statement in its 

entirety….”  Osmose, 612 F.3d at 1308 (internal quotation marks and citations omitted).  “The 

distinction between literally false and merely misleading statements is often a fine line.”  Id. at 

1309. (internal quotations and citation omitted).  “As the meaning of a statement becomes less 

clear . . . and it becomes susceptible to multiple meanings, the statement is more likely to be merely 

misleading.”  Id. at 1309. 

DISCUSSION 

Diamond seeks partial summary judgment on the first element of the Lanham Act:  that the 

Mailer is “literally false” because, under Florida law and Diamond’s timeshare contracts, (1) no 

timeshare managing entity can raise maintenance fees without restriction and (alternatively) (2) 

even if some managing entity can do it, a developer cannot.3 

First, some housekeeping.  Partial summary judgment is not warranted against The Newton 

Group, ESA, LLC, Newton Group Exit, LLC, and Interval Broker Direct, LLC.  The Mailer came 

                                                

3 See Fla. Stat. § 721.05(22) (“Managing entity” means the person who operates or maintains the 

timeshare plan pursuant to s. 721.13(1).”). 
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from Newton Group Transfers, LLC.  Especially when viewed in the light most favorable to the 

non-moving parties, the evidence in the record does not establish that any of the other Newton 

Defendants are legally responsible for the content of the Mailer. 

Turning to the merits, I begin and end with the plain language of the Mailer.  At oral 

argument, the parties agreed that the threshold question of literal falsity depends only on the text 

of the Mailer.4  That is, all that matters is what the Mailer said, not what the author intended. See 

ECF No. [393] at 6 (transcript of 7/1/2020 hearing). 

The Mailer was sent by Newton Group Transfers, LLC, in Arizona to Mr. Street in 

Pennsylvania.  ECF No. [369-2] at 2.  It does not say that Mr. Street actually owns a timeshare – 

it merely says that Newton Group Transfers LLC’s records “suggest” that Mr. Street owns a 

timeshare.  It does not mention where Mr. Street’s timeshare (if any) is located.  It does not 

reference Florida or Florida law.  It says only that there are “new Timeshare Laws” that may apply 

to Mr. Street, without reference to a particular jurisdiction or a particular law.   

Therefore, the Mailer cannot be literally false unless, at least, in or about the fall of 2017 

when the Mailer was sent, there were no new timeshare laws anywhere in the United States that 

allowed a timeshare developer to increase maintenance fees without restriction.  There is no such 

evidence in the record. 

Diamond argues that the Mailer is literally false because Florida law and the Diamond 

timeshare contracts impose restrictions on a managing entity’s ability to raise maintenance fees.  

Diamond’s sole basis for invoking Florida law is that the corporate representative for Newton 

                                                

4 Diamond suggested that intent could be relevant to whether any lay opinion was in good faith. 
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Group Exit, LLC, testified that the Street Mailer’s mention of “new Timeshare Laws” was 

referring to the amendments to Florida Statute 721.55(4)(h)(2).  See PSOF at ¶ 4 (citing to 

corporate record deposition); ECF No. [393] at 255 (transcript of 7/1/2020 hearing).  As an initial 

matter, viewing the evidence in the light most favorable to Newton Group Transfers, LLC, 

Diamond has not shown why testimony by the corporate representative of Newton Group Exit, 

LLC, is binding on Newton Group Transfers, LLC.  Regardless, even if Newton Group Transfers 

intended to notify Mr. Street about Florida’s amended timeshare law, that is not what the Mailer  

said, and Diamond concedes that literal falsity depends solely on the four corners of the Mailer. 

ECF No. [393] at 6 (transcript of 7/1/2020 hearing). 

Similarly, Diamond has not cited evidence to establish that Mr. Street’s timeshare falls 

under the terms of Diamond’s contracts that are in the record, even assuming without deciding that 

those contracts create a restriction that could render the Mailer literally false.  

Finally, Diamond argues that the Mailer is literally false because it is “completely 

unsubstantiated advertising.”   The sole authority cited for this proposition is the United States 

Court of Appeals for the Third Circuit’s decision in Novartis Consumer Health, Inc. v. Johnson & 

Johnson-Merck Consumer Pharm. Co., 290 F.3d 578, 590 (3d Cir. 2002).  As Diamond conceded 

                                                

5 Florida’s Timeshare Act only applies to timeshares “located within” or “offered within” Florida.  

Fla. Stat. Ann. § 721.03(1).  Diamond has not cited any evidence in the record that Mr. Street’s 

timeshare (if any) was “located within” or “offered within” Florida.  Florida’s Condominium Act 

(upon which Diamond also relies) applies to condominiums “created and existing in this state.”  § 

718.102, Fla. Stat. Ann. 

 

 

 

Case 9:18-cv-80311-BER   Document 404   Entered on FLSD Docket 07/31/2020   Page 6 of 8



7 

 

at oral argument (and as confirmed by the Court’s research) Novartis has not been adopted by the 

Eleventh Circuit or any other U.S. Court of Appeals. I decline to adopt it here.   

Novartis was an appeal from the grant of a preliminary injunction.  Id. at 583.6  At the 

preliminary injunction hearing the Novartis defendant did not “argue or present any evidence” to 

support the facts asserted in its advertisement.  Id. at 590.  The trial court concluded that the 

advertisement was per se false.  The Third Circuit held “although the plaintiff normally has the 

burden to demonstrate that the defendant's advertising claim is false, a court may find that a 

completely unsubstantiated advertising claim by the defendant is per se false without additional 

evidence from the plaintiff to that effect.” Id.   

Even assuming without deciding that Novartis correctly interprets the Lanham Act, it does 

not apply here because of the different procedural posture of this case.  Novartis was a motion for 

preliminary injunction.  There, even though the movant has the ultimate burden of persuasion, a 

fact finder can draw an adverse inference from the respondent’s failure to provide affirmative 

evidence to refute the movant’s claim. That is what the Third Circuit’s holding implicitly 

recognized.  Pending before me is a Motion for Partial Summary Judgment, which requires me to 

construe the facts in the light most favorable to the non-moving party.  I cannot, and do not, draw 

                                                

6 Novartis addressed an issue that the Third Circuit left open in Sandoz Pharm. Corp. v. 

Richardson–Vicks, Inc., 902 F.2d 222 (3d Cir.1990), which also involved a motion for preliminary 

injunction. 
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the same adverse inference.7  Accordingly, the Motion for Partial Summary Judgment, ECF. No. 

[368] is DENIED. 

 

DONE AND ORDERED in Chambers this 31st day of July, 2020, at West Palm Beach in 

the Southern District of Florida. 

       

      

_____________________________ 

      BRUCE REINHART 

      UNITED STATES MAGISTRATE JUDGE 

 

 

                                                

7 Newton Group Transfers LLC argues that Novartis is distinguishable because they have 

presented affirmative evidence showing that the Mailer is true.  I do not reach this issue because I 

would reject Novartis regardless. 
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