
UNITED STATES DISTRICT COURT FOR THE 

SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

Case Number: 19-CV-24704-MARTINEZ-OTAZO-REYES 

 

BLUEGREEN VACATIONS UNLIMITED, INC.,  

et al., 

 Plaintiffs,  

 

v.  

 

THE MONTGOMERY LAW FIRM, LLC, et al.,  

 Defendants. 

_________________________________________/ 

 

ORDER DENYING THE LAWYER DEFENDANTS’ MOTION TO DISMISS 

 THIS CAUSE is before the Court upon the Lawyer Defendants’ Motion to Dismiss or to 

Transfer, [ECF No. 19]. The Lawyer Defendants consist of (i) The Montgomery Law Firm, LLC, 

(ii) Montgomery & Newcomb, LLC, (iii) M. Scott Montgomery, Esq., and (iv) W. Todd 

Newcomb, Esq. The Court has reviewed the Motion, the Plaintiffs’ Response in Opposition 

thereto, [ECF No. 25], the pertinent portions of the record, and is otherwise duly advised in the 

premises. The motion is denied. 

I. Background 

 Plaintiffs are timeshare corporations with their principal places of business in Boca Raton, 

Florida. Essentially, Plaintiffs allege that the Lawyer Defendants conspired with their co-

defendants to defraud consumers, thereby harming Plaintiff financially. Specifically, the 

Complaint alleges that Defendant Principal Transfer Group, LLC (“PTG”) conspired with 

Defendant Square One Development Group, Inc. (“Square One”), together with others, to lure 

timeshare owners into breaching their timeshare contracts—including owners of Bluegreen 

timeshares. The Complaint alleges that these Defendants solicit Bluegreen timeshare owners by 
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“directly, or through third-parties, disseminat[ing] information about the Montgomery Law 

Defendants at their presentations and utiliz[ing] referral forms created and/or approved by the 

Montgomery Law Defendants.” ECF No. 1 at ¶ 21. Plaintiffs further allege that the Lawyer 

Defendants participate in and approve the methods of advertising and means of solicitation. Id. at 

¶ 31. Once customers are lured in, they are then referred to the Lawyer Defendants to perform 

“largely perfunctory tasks on behalf of timeshare owners, including the transmission of numerous 

boilerplate demand letters….” Id. at ¶ 33.  

 Based on this alleged conspiracy designed to interfere with Plaintiffs’ business, Plaintiffs 

assert claims for violation of the Lanham Act, tortious interference with a contract, civil 

conspiracy, and violation of the Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”). 

The Lawyer Defendants move to dismiss the claims against them for lack of personal jurisdiction 

or improper venue. Alternatively, they request transfer to the Western District of Missouri. 

II. Legal Standard 

 A party seek may seek dismissal for lack of personal jurisdiction under Federal Rule of 

Civil Procedure 12(b)(2). To establish personal jurisdiction over a nonresident defendant, a 

plaintiff “initially need only allege sufficient facts to make out a prima facie case of jurisdiction.” 

Posner v. Essex Ins. Co., Ltd., 178 F.3d 1209, 1214 (11th Cir. 1999). Initially, the court must 

accept the well-pled facts as true. Id. at 1215. If the defendant submits non-conclusory allegations 

refuting well-pled jurisdictional facts, however, the burden then “shifts back to the plaintiff to 

produce evidence supporting jurisdiction.” Louis Vuitton Malletier, S.A. v. Mosseri, 736 F.3d 

1339, 1350 (11th Cir. 2013). Where the record evidence conflicts, courts must “construe all 

reasonable inferences in favor of the plaintiff.” Meier ex rel. Meier v. Sun Int’l Hotels, Ltd., 288 

F.3d 1264, 1269 (11th Cir. 2002). 
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 The Lawyer Defendants also move for dismissal under Rule 12(b)(3). Under Rule 12(b)(3), 

a party may move to dismiss a complaint for “improper venue.” Fed. R. Civ. P. 12(b)(3). When a 

defendant invokes this provision, the plaintiff must establish that the selected venue is proper. 

Delong Equip. Co. v. Wash. Mills Abrasive Co., 840 F.2d 843, 845 (11th Cir. 1988). Unless 

controverted by the defendant’s evidence, all facts are accepted as true. Home Ins. Co. v. Thomas 

Indus., Inc., 896 F.3d 1352, 1355 (11th Cir. 1990). Where affidavits conflict, however, a court 

“gives greater weight to the plaintiff’s version of the jurisdictional facts” and “construe[s] such 

facts in the light most favorable to the plaintiff.” Id. “[C]ourts may consider evidence outside of 

the pleadings and may make findings of fact to resolve the motion.” Bailey v. ERG Enters., LP, 

705 F.3d 1311, 1314 n.1 (11th Cir. 2013). 

 Finally, Defendants contend that transfer is appropriate under 28 U.S.C. § 1404(a). “For 

the convenience of parties and witnesses, in the interest of justice, a district court may transfer any 

civil action to any other district or division where it may have been brought or to any district or 

division to which all parties have consented.” 28 U.S.C. § 1404(a).  

III. Discussion 

 As an initial matter, the Court finds this case is nearly identical to the facts in Wyndham 

Vacation Ownership, Inc. v. Montgomery Law Firm, LLC, No. 6:18-cv-2121-Orl-37LRH, 2019 

WL 5394186 (M.D. Fla. Aug. 8, 2019). Therein, the Lawyer Defendants raised substantially the 

same arguments they raise before this Court regarding jurisdiction and venue. The Court agrees 

with the analysis set forth in the Middle District of Florida and finds that Plaintiffs have established 

enough facts to support personal jurisdiction against the Lawyer Defendants. 

 Relevant here, the Lawyer Defendants argue that this Court does not have personal 

jurisdiction over them because their alleged misconduct, which did not occur within Florida, is 
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insufficient to establish personal jurisdiction. They additionally argue that venue is proper in the 

United States District Court for the Western District of Missouri, and therefore, dismissal or 

transfer is appropriate here. 

A. Personal Jurisdiction 

 The Lawyer Defendants are Missouri citizens. As discussed, to establish personal 

jurisdiction, a plaintiff need only allege a prima facie case for jurisdiction. See Posner, 178 F.3d 

at 1214. “The determination of personal jurisdiction over a nonresident defendant requires a two-

part analysis.” Madara v. Hall, 916 F.2d 1510, 1514 (11th Cir. 1990). The court examines (1) 

whether the exercise of jurisdiction over the non-resident would satisfy the Florida Long-Arm 

Statute; and (2) whether the exercise of personal jurisdiction comports with the Due Process Clause 

of the United States Constitution so that “maintenance of the suit does not offend traditional 

notions of fair play and substantial justice.” Id.; see Meier ex rel Meir, 288 F.3d at 1269. 

1. Florida’s Long-Arm Statute 

 Plaintiffs allege specific personal jurisdiction based on the Lawyer Defendants’ alleged 

tortious conduct pursuant to Fla. Stat. § 48.193(1)(a). This section of Florida’s long-arm statute 

provides for specific personal jurisdiction over a defendant “[o]perating, conducting, engaging in, 

or carrying on a business or business venture in this state or having an office or agency in this 

state,” or “[c]omitting a tortious act within this state.” Fla. Stat. § 48.193(1)(a). A defendant is not 

required to be physically present in the state while committing the tort. Wendt v. Horowitz, 822 

So. 2d 1252, 1260 (Fla. 2002). Florida’s long-arm statute also applies “to defendants committing 

tortious acts outside the state that cause injury in Florida.” Estate of Scutieri v. Chambers, 386 F. 

App’x 951, 955 (11th Cir. 2010) (collecting cases). The threshold inquiry under this provision is 

“whether the allegations of the complaint state a cause of action.” Wyndham, 2019 WL 5394186, 
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at *3 (citing Wendt, 822 So. 2d at 1260). If so, “it must then be determined whether the alleged 

cause of action arises from the conduct.” Id.  

i. Whether Plaintiffs State a Cause of Action 

 Plaintiffs bring the following four claims against the Lawyer Defendants: (1) contributory 

false advertising under the Lanham Act (Count III); (2) tortious interference with contractual 

relations (Count IV); (3) civil conspiracy (Count V); and (4) violations of the Florida Deceptive 

and Unfair Trade Practices Act, also known as the FDUTPA (Count VI). As made clear in 

Wyndham, the foregoing claims constitute “tortious actions” under Florida’s long-arm statute. 

Wyndham, 2019 WL 5394186, at *4, *4 n.4 (collecting cases). The Court starts with the two claims 

already analyzed in the Middle District—Plaintiffs’ claims for tortious interference and civil 

conspiracy. Id.  

(a) Tortious Interference with Contractual Relations 

 To plead a claim for tortious interference with contractual relations, a plaintiff must allege: 

(1) a contract exists; (2) the defendant knew of the contract; (3) the defendant intentionally 

procured the contract’s breach; (4) the absence of any justification of privilege; and (5) damages 

resulting from the breach. See Mattocks v. Black Entm’t Television LLC, 43 F. Supp. 3d 1311, 

1318 (S.D. Fla. 2014). Here, Plaintiffs sufficiently allege the Lawyer Defendants knew of the 

contractual relationships with timeshare owners and unjustifiably induced the owners to breach or 

terminate their contracts, thereby harming Plaintiffs. Additionally, Plaintiffs allege that the Lawyer 

Defendants “directed the owners to stop paying their loans and maintenance fees and/or to engage 

in fraudulent transfers.” ECF No. 1 at ¶ 152. As reiterated in Wyndham, Defendants “arguments 

were raised and rejected” in analogous cases. 2019 WL 5394186, at *4 (citing Orange Lake 

Country Club, Inc. v. Reed Hein & Assocs., LLC, No. 6:17-cv-1542-Orl-31DCI, 2018 WL 
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5279135, at *3–4 (M.D. Fla. Oct. 24, 2018)). The Court agrees with the analysis therein and again 

rejects the argument here. 

(b) Civil Conspiracy 

 The elements for civil conspiracy require (1) an agreement between two or more parties; 

(2) to do an unlawful act or to do a lawful act by unlawful means; (3) performance of an overt act 

in pursuit of the conspiracy; and (4) damage to the plaintiff because of the conspiratorial acts. See 

Phillip Morris USA, Inc. v. Russo, 175 So. 3d 681, 686 n.9 (Fla. 2015). It is not required that each 

co-conspirator commit an act to further the conspiracy; “rather, it is sufficient that each conspirator 

knows about the scheme and aids in some way.” Wyndham, 2019 WL 5394186, at *4 (citing MP, 

LLC v. Sterling Holding, LLC, 231 So. 3d 517, 522 (Fla. 3d DCA 2017)). 

 Plaintiffs allege that the Lawyer Defendants, in concert with the other Defendants, created 

a scheme to unlawfully interfere with and induce timeshare owners to breach their contracts with 

Plaintiffs. Specifically, Plaintiffs allege that the Lawyer Defendants’ main income is derived from 

this agreement whereby the other Defendants would lure and refer potential consumers to them for 

a price. Plaintiffs additionally allege that all of the Defendants shared office space for some time, 

split fees, and advertised together. The Court finds that at this juncture, Plaintiffs sufficiently pled 

a cause of action for civil conspiracy.  

(c) Contributory False Advertising  

 The Court now analyzes the rather novel claim for contributory false advertising under the 

Lanham Act. The Eleventh Circuit first dealt with this question in Duty Free Americas, Inc. v. 

Estee Lauder Companies, 797 F.3d 1248 (11th Cir. 2015). To state a claim, a plaintiff must show 

(1) a third party directly engaged in false advertising that injured the plaintiff, and (2) the 
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“defendant contributed to that conduct either by knowingly inducing or causing the conduct, or by 

material participating in it.” Id. at 1279.  

 “In order to establish that a third party engaged in false advertising, the plaintiff must plead 

(and ultimately prove) an injury to a commercial interest in sales or business reputation 

proximately caused by the…misrepresentations.” Id. at 1277 (internal quotations and citations 

omitted). The Lanham Act allows a plaintiff to base its claim “not only on statements that are 

literally false, but also on statements that are misleading when considered in their full context.” Id. 

 The plaintiff must then “allege that the defendant had the necessary state of mind—in other 

words that it intended to participate in or actually knew about the false advertising.” Id. (internal 

quotation and citation omitted). “The plaintiff must also allege that the defendant actively and 

materially furthered the unlawful conduct—either by inducing it, causing it, or in some other way 

working to bring it about.” Id.  

 As an initial matter on the issue, the Lawyer Defendants spend a mere three sentences in 

the Motion to Dismiss on whether Plaintiffs have adequately alleged a contributory false 

advertising claim. ECF No. 19 at 2–3. And the little argument there does not touch upon the 

foregoing elements. Nonetheless, with the allegations taken as true as they must be at this juncture, 

the Court finds that Plaintiffs have adequately alleged a claim for contributory false advertising 

under the Lanham Act. For example, and as discussed above, Plaintiffs allege a concerted scheme 

in which all of the Defendants would lure potential timeshare owners into breaching their contracts 

with Plaintiffs. Plaintiffs allege that the Lawyer Defendants knew of and approved such 

advertisements, and that fees were split as a result thereof.  

(d) FDUTPA Claim 
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 Finally, FDUTPA. Again, the Defendants’ Motion spends little time arguing that Plaintiffs 

have failed to state a claim under the FDUTPA. So, the Court will spend little time addressing it. 

To sustain a FDUTPA claim, a plaintiff must plead: “(1) a deceptive act or unfair trade practice; 

(2) causation; and (3) actual damages.” Dolphin LLC v. WCI Cmtys., Inc., 715 F.3d 1243, 1250 

(11th Cir. 2013). Defendant merely asserts that because Plaintiffs failed to assert sufficient facts 

under its Lanham Act claim for contributory false advertising, its FDUTPA claim must fail as well. 

The Court has found sufficient facts for contributory false advertising, and therefore, Defendants’ 

argument to this point is unavailing. 

ii. Connection to Florida 

 Having found sufficient facts to state a claim, the Court next turns to the Florida long-arm 

statute’s “connexity” requirement—i.e., whether there is a causal connection between the Lawyer 

Defendants’ alleged conduct in Florida and Plaintiffs’ causes of action. See Wendt, 822 So. 2d at 

1260. Plaintiffs allege specific personal jurisdiction exists because Defendants’ tortious actions 

were directed at consumers in Florida via advertisements and its webpage; Defendants maintain 

numerous Florida-resident clients; Defendants have sent hundreds of demand letters to Plaintiff in 

Florida on behalf of those clients; and Defendants caused injury in Florida based on this conduct. 

“[U]nder Florida law, a nonresident defendant commits ‘a tortious act within [Florida]’ when he 

commits an act outside the state that causes injury within Florida.” Louis Vuitton, 736 F.3d at 1353 

(internal citation omitted).  

 Here, as in Wyndham, “Plaintiffs are Florida-based entities and allege that [Defendants’] 

false and misleading advertisements induced timeshare owners to stop making their payments, 

which caused Plaintiffs injury in Florida.” 2019 WL 5394186, at *5. Accordingly, Plaintiffs 

established a prima facie case for exercising personal jurisdiction over the Lawyer Defendants. 

Case 1:19-cv-24704-JEM   Document 69   Entered on FLSD Docket 11/30/2020   Page 8 of 11



9 

 

 Accordingly, the burden shifts to the Lawyer Defendants to challenge jurisdiction by 

submitting affidavits or other evidence to rebut Plaintiffs’ allegations. And again, as in Wyndham, 

their self-serving and conclusory affidavits merely stating that they do not in target Florida entities 

are insufficient. Id. As such, Florida’s long-arm statute is satisfied. 

2. Due Process  

 The Court must now consider whether exercising personal jurisdiction over the Lawyer 

Defendants offends due process. To determine whether exercising specific personal jurisdiction 

comports with due process, courts employ a three-part test: 

(1) whether the plaintiff’s claims arise out of or relate to at least one of the 

defendant’s contacts with the forum [(“Relatedness Prong”)]; (2) whether the 

nonresident defendant purposefully availed himself of the privilege of conducting 

activities within the forum state, thus invoking the benefit of the forum state’s laws 

[(“Purposeful Availment Prong”)]; and (3) whether the exercise of personal 

jurisdiction comports with traditional notions of fair play and substantial justice [ 

(“Fair Play Prong”)]. 

 

Wyndham, 2019 WL 5394186, at *5 (quoting Louis Vuitton, 736 F.3d at 1355). “The plaintiff bears 

the burden of establishing the first two prongs, and if the plaintiff does so, a defendant must make 

a compelling case that the exercise of jurisdiction would violate traditional notions of fair play and 

substantial justice.” Louis Vuitton, 736 F.3d at 1355.  

 Here, the Lawyer Defendants offer arguments no more availing than they did in Wyndham 

as to why this Court’s exercise of jurisdiction over them would violate notions of fair play and 

substantial justice as to violate due process. The Court agrees with and hereby adopts that analysis 

in this case. 

B. Venue  

The Lawyer Defendants additionally argue that dismissal is warranted based on improper venue. 

Venue is proper if the case is filed in: 
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(1) a judicial district in which any defendant resides, if all defendants are residents 

of the State in which district is located; 

(2) a judicial district in which a substantial part of the events or omissions giving 

rise to the claim occurred, or a substantial part of property that is the subject of 

the action is situated; or 

(3) if there is no district in which an action may otherwise be brought as provided 

in this section, any judicial district in which any defendant is subject to the 

court’s personal jurisdiction with respect to such action. 

 

28 U.S.C. § 1391(b). Again, as in Wyndham, the Court finds venue is proper in this district 

“because a substantial part of the events causing Plaintiffs’ claims occurred in this district.” 2019 

WL 5394186, at *5.  

 Venue may also be transferred, however, based on the 28 U.S.C. § 1404(a) factors in certain 

cases. Motions to transfer under § 1404(a) require a two-step inquiry. See S.E.C. v. BIH Corp., No. 

2:10-cv-577-FtM-29DNF, 2011 WL 3862530, at *2 (M.D. Fla. Aug. 31, 2011). First, the Court 

must determine whether the case could have been brought in the transferee forum. See BIH Corp., 

2011 WL 3862530 at *2; see also 28 U.S.C. § 1404(a). If so, the Court balances the conveniences 

of the parties. See BIH Corp., 2011 WL 3862530 at *2. Movants must demonstrate that transfer is 

appropriate, and “[t]he plaintiff’s choice of forum should not be disturbed unless it is clearly 

outweighed by other considerations.” 

 The Court must first analyze whether Plaintiffs could have sued in the Western District of 

Missouri. They could have—Defendants are Missouri citizens and the Western District of Missouri 

has subject matter jurisdiction over the action based on federal question jurisdiction. 

 The Court must then weigh the following factors: 

(1) the convenience of the witnesses; (2) the location of relevant documents and the 

relative ease of access to sources of proof; (3) the convenience of the parties; (4) 

the locus of operative facts; (5) the availability of process to compel the attendance 

of unwilling witnesses; (6) the relative means of the parties; (7) a forum’s 

familiarity with the governing law; (8) the weight accorded a plaintiff’s choice of 
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forum; and (9) trial efficiency and the interests of justice, based on the totality of 

the circumstances. 

 

Manuel v. Convergys Corp., 430 F.3d 1132, 1135 n.1 (11th Cir. 2005). And again, like in 

Wyndham, Defendants have not established that the foregoing factors support transfer.1 Transfer 

under § 1404(a) is a discretionary decision, and the Court in its discretion chooses not to do so. 

IV. Conclusion 

 Accordingly, after careful consideration, it is hereby: 

 ORDERED AND ADJUDGED that 

1. The Lawyer Defendants’ Motion to Dismiss or to Transfer, [ECF No. 19], is DENIED.  

2. The Lawyer Defendants shall file an answer to the Complaint on or before December 

14, 2020. 

 DONE AND ORDERED in Chambers at Miami, Florida, this 30th day of November 2020. 

 

       ____________________________________ 

       JOSE E. MARTINEZ 

       UNITED STATES DISTRICT JUDGE 

Copies provided to: 

All Counsel of Record 

 

 
1 The Court will not address whether transfer to the Middle District of Florida is appropriate, as it was raised 

for the first time in Defendants’ Reply memorandum. 
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