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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO: 1:19-cv-24704-JEM 

BLUEGREEN VACATION UNLIMITED, 
INC.; and BLUEGREEN VACATIONS 
CORPORATION,  

Plaintiffs,   

v. 

THE MONTGOMERY LAW FIRM, LLC; 
MONTGOMERY & NEWCOMB, LLC; M. 
SCOTT MONTGOMERY; W. TODD 
NEWCOMB; PRINCIPAL TRANSFER 
GROUP, LLC; CLS, INC. d/b/a ATLAS 
VACATION REMEDIES d/b/a PRINCIPAL 
TRANSFER GROUP; JASON LEVI 
HEMINGWAY; and SQUARE ONE 
DEVELOPMENT GROUP, INC.,  

Defendants.  
_____________________________________/ 

PLAINTIFFS’ MOTION TO DISMISS LAWYER DEFENDANTS’  
AMENDED COUNTERCLAIM AND MEMORANDUM OF LAW IN SUPPORT 

Plaintiffs, Bluegreen Vacation Unlimited, Inc. and Bluegreen Vacations Corporation 

(together, “Bluegreen”), move to dismiss the fatally legally and factually infirm now amended 

counterclaim [DE 68] filed by Defendants, The Montgomery Law Firm, LLC, Montgomery & 

Newcomb, LLC, M. Scott Montgomery, and W. Todd Newcomb (together, the “Lawyer 

Defendants”) in its entirety. It is clear that no cause of action against Bluegreen can be stated 

under the fact pattern espoused by the Lawyer Defendants nor have the Lawyer Defendants 

asserted any viable legal theory. Moreover, the minimal modifications to the original 

counterclaim only further exacerbates the deficiencies in the original counterclaim.  Any further 
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amendment would be futile and the amended counterclaim should be dismissed, with prejudice. 

In support of its opposition, Bluegreen states:  

INTRODUCTION 

The Lawyer Defendants’ counterclaims, even now as amended, can only be accurately 

described as baseless.  

To elaborate, although purportedly brought on behalf of their “clients” to protect them 

from future lawsuits, the Lawyer Defendants lack any semblance of standing to bring these 

claims, nor does the counterclaim present any ripe controversy for this Court to adjudicate as to 

the Lawyer Defendants themselves. Indeed, the gravamen of the Lawyer Defendants’ bizarre 

claims is that they are seeking the Court’s rubber-stamp blessing to assert certain defenses on 

behalf of their purported “clients” and to engage freely in the very misconduct of which 

Bluegreen complains in the underlying Complaint in connection with unspecified potential future 

cases. Moreover, the counterclaims not only fail to present justiciable questions for the Court’s 

review, but they also wholly fail to plead any substantive legal basis for the relief requested. 

Given the nature of the filing, the purpose behind the submission of the counterclaim leaves little 

doubt as to the Lawyer Defendants’ intentions—to delay these proceedings and throw in red 

herrings to distract from the real issues in this case, which are Bluegreen’s affirmative claims 

against the Lawyer Defendants and their co-conspirators for their substantial misconduct.  

Also, given the fact that this amended counterclaim now is the Lawyer Defendants’ 

second attempt to state these baseless claims, any further amendment would be futile. The 

Lawyer Defendants clearly have nothing more to add to shore up these ill-pled claims; instead, 

the amendment actually seeks even more ridiculous, ludicrously speculative and overbroad 

future relief, making the claims worse and not better.  
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Thus, dismissal of the counterclaim, in its entirety and with prejudice, is warranted, as a 

matter of fact and law.  

BACKGROUND 

Bluegreen filed its Complaint in this matter approximately one (1) year ago, in November 

2019. [DE 1.] In broad strokes, the Complaint alleges an elaborate unlawful scheme. To explain, 

Defendants Principal Transfer Group, LLC, CLS, Inc. d/b/a Atlas Vacation Remedies d/b/a 

Principal Transfer Group, Jason Levi Hemingway and Square One Development Group, Inc. 

(together, the “Marketing Defendants”) engage in false and misleading advertising, including 

misrepresenting that they can “cancel” timeshare contracts. Of course, there is no guaranteed 

legal way for a third party to cancel a contract. In truth, what the Defendants actually do is 

convince the timeshare owners, including Bluegreen timeshare owners, to unknowingly breach 

their contracts by failing to pay Bluegreen as contractually obligated. Once the owners are 

brought in the door by the false advertisements, the Marketing Defendants charge them an 

exorbitant upfront “exit” fee and refer them to the Lawyer Defendants, who receive a hefty 

referral fee and then do little to nothing for their so-called “clients.” Defendants intentionally 

persuade the timeshare owners not to talk to Bluegreen directly and to not to pay on their 

contracts, supposedly to facilitate these falsely advertised legal “exits.” The promissory notes 

executed by the owners to finance their timeshares are subsequently defaulted, ruining their 

credit and terminating the owners’ rights as a Bluegreen owner, and also causing Bluegreen to 

lose vast sums of contract revenue. As a result of this scheme, Bluegreen filed the Complaint 

against the Lawyer Defendants and their co-conspirators, alleging that the Lawyer Defendants 

violated the Lanham Act by engaging in contributory false advertising, tortious interference, 
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conspiracy to commit the same, and violations of the Florida Deceptive and Unfair Trade 

Practices Act (“FDUTPA”). Id.

The Lawyer Defendants initially moved to dismiss the Complaint [DE 19], but have now 

filed an answer, in effect mooting the dismissal motion. [DE 64.] In their answer, they have 

attempted to allege a purported counterclaim against Bluegreen consisting of four curiously titled 

counts: (1) “declaratory judgment against Bluegreen Defendants regarding litigation privilege”; 

(2) “declaratory judgment against Bluegreen Defendants regarding fraudulent or deceptive 

practices”; (3) “violation of the Clayton Act: anticompetitive litigation”; and (4) “declaratory 

judgment against Bluegreen Defendants regarding anticompetitive securitization.” Id.

Subsequent to filing the initial answer and counterclaim, and Bluegreen filing a motion to 

dismiss that counterclaim based on its significant justiciability flaws, the Lawyer Defendants 

have now filed an amended counterclaim pursuant to Rule 15. [DE 68.] Yet, the Lawyer 

Defendants apparently have not taken this opportunity to correct the flaws in their initial 

counterclaim, as a basic redline reveals that the amended counterclaim has made no significant 

changes to the original, including zero changes to the legal theories of each of the four counts.  

As the quoted titles of the counts suggest, the counterclaim counts are completely devoid 

of factual or legal support. Nor has the amendment changed these flaws at all. Indeed, the most 

telling fatal flaw is that the Lawyer Defendants purport to bring claims seeking “declarations” 

that they can continue to engage in the conspiracy and other misconduct alleged by Bluegreen on 

behalf of their supposed “clients”; yet, any notion that they could have standing to seek such 

relief is inconceivable as they have not alleged an actual controversy between Bluegreen and the 

Lawyer Defendants—the actual parties to this action. Moreover, these purported claims 

improperly seek an advisory opinion rather than an actual declaratory judgment and do not 
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actually present a ripe controversy for the Court’s consideration. Further, even beyond the 

justiciability concerns, none of the counts in the counterclaim actually state a viable legal claim; 

a party cannot simply seek made-up “declarations” without actual substantive underlying viable 

claims.   

Thus, for the reasons set forth more fully below, the Court should summarily dismiss this 

bizarre, insufficiently pled counterclaim. Indeed, the fact pattern alleged in the counterclaim 

cannot form the underlying basis for any viable legal claim. Moreover, as the amended 

counterclaim has made no significant changes or added additional factual allegations to the 

original counterclaim, which is and remains fatally flawed, the Court should dismiss the 

amended counterclaim, with prejudice. Additionally, after having miserably failed to properly 

amend, any further amendment would be futile.  

MEMORANDUM OF LAW 

A. STANDARDS 

To survive a motion to dismiss, the complaint must “state a claim to relief that is 

plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009).  

B. ARGUMENT 

I. Threshold Issues of Justiciability: Counts I, II, and IV do not properly 
present a live, ripe controversy between the Lawyer Defendants and 
Bluegreen, as required for a viable Declaratory Judgment claim; in fact, the 
Lawyer Defendants have no standing to bring such claims. 

The convolutedly pled Counts I, II, and IV all purport to be declaratory judgment claims, 

but, on their face, none of those counts is actually justiciable. See Strickland v. Alexander, 772 
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F.3d 876, 882 (11th Cir. 2014) (noting that federal courts only have jurisdiction over “cases and 

controversies,” and noting that standing and ripeness are threshold justiciability concerns); see 

also Bacardi USA, Inc. v. Young’s Mkt. Co., 273 F. Supp. 3d 1120, 1127 (S.D. Fla. 2016) (noting 

that the Declaratory Judgment Act’s requirement of an “actual controversy” has the same 

meaning as the case or controversy justiciability requirement).  

A brief review of the bases of each of Counts I, II, and IV points up their total non-

justiciability. Specifically, Count I seeks a declaration that the Lawyer Defendants may assert 

certain affirmative defenses on their purported clients’ behalf in potential lawsuits brought by 

Bluegreen against their clients. This bizarre claim purportedly relies on the “litigation privilege” 

for its cause of action, despite the fact that privilege is not itself a cause of action. In Count I, the 

Lawyer Defendants essentially ask the Court to bless the Lawyer Defendants’ future assertions 

of “prior breach” and “fraudulent inducement” as affirmative defenses in potential future 

unidentified lawsuits brought by Bluegreen against the Lawyer Defendants’ clients. [DE 64, 

para. 49; DE 68, para. 49.] The Amended Counterclaim does not substantively alter this count 

from the original. Rather, the only thing the amendment adds to this count is two new 

subsections to paragraph 49, which asks the Court to declare that if the Lawyer Defendants’ 

future clients believe that they were fraudulently induced into their contracts, and if the Lawyer 

Defendants provide them with advice that breaching such purportedly fraudulently induced 

contracts is lawful, and if Bluegreen then sues the Lawyer Defendants for providing such advice, 

then the Court should find that Bluegreen should not prevail on such a tortious interference claim 

and the Lawyer Defendants “shall be immunized from lawsuit by Bluegreen Defendants for 

tortious interference of any type.” [DE 68, para. 49(c) and (d).] Again, the relief that the Lawyer 

Defendants are asking for is so attenuated as to be absurd when actually written out. The 
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Amended Counterclaim’s addition of this request for “immunization” from suit does not shore 

up the previous problems in Count I; instead, the amendment makes the claim even worse and 

less tenable.  

Similarly, Count II seeks a declaration that Bluegreen’s alleged disclosure failures harm 

the Lawyer Defendants’ clients and, in turn, violated FDUTPA. Again, this wholly speculative 

claim is based on the notion that certain of the Lawyer Defendants’ clients (not themselves) may 

have a potential FDUTPA claim against Bluegreen for failure to disclose the diminution in value 

of the timeshares sold to those clients. [DE 64, para. 66; DE 68, para. 66.] The Amended 

Counterclaim adds no substantive factual allegations to the previously speculative Count II; 

rather, the only amendment is to again ask for even more absurd relief. Instead of just asking the 

Court for a declaration that Bluegreen’s alleged failures harm owners and violate FDUTPA (as 

did the previous version of Count II), the amended Count II adds the further requests that this 

Court declare that “any Bluegreen Owner client of [the Lawyer Defendants] has a right to 

breach their contract” and that the Lawyer Defendants may advise them that they are allowed to 

breach their contracts. [DE 68, para. 66.] Thus, now, not only are the Lawyer Defendants asking 

for a wholly speculative declaration that Bluegreen allegedly failed to disclose certain things and 

violated FDUTPA, but they are additionally asking for the Court’s explicit blessing for owners to 

breach their contracts and for the Lawyer Defendants to continue to tell their clients to do so, an 

unjustified practice that is causing Bluegreen massive harm.   

Finally,1 Count IV seeks a declaration that Bluegreen’s claims against the 

Lawyer Defendants somehow harm purchasers of Bluegreen’s timeshare financing-backed 

securities due to indecipherably pled antitrust violations of the Clayton Act (Count III, though 

1 Count III was unchanged between the original and amended counterclaim.  
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framed as a direct rather than a declaratory claim, is predicated on the same legal basis). The 

Lawyer Defendants allege that Bluegreen and its competitors have somehow colluded to “harm 

. . . investors in its timeshare financing-backed securities,” by choosing to sue the Lawyer 

Defendants. [DE 64, para. 102.] These allegations are indecipherable. It is completely unclear to 

whom or what this purported claim is even supposed to apply. And again, as has been the theme 

throughout the Amended Counterclaim, the only thing changed actually makes it worse: the 

relief sought in Count IV, which previously sought a simple “declaratory judgment,” now asks 

the Court for a litany of even more ludicrous things—such as an immediate dismissal of 

Bluegreen’s underlying claims against the Lawyer Defendants in the instant lawsuit (despite the 

fact that they mooted their motion to dismiss by filing this answer in the first place), and, even 

more ridiculously, a dismissal of any similar suits against the Lawyer Defendants (apparently 

including similar suits filed by Wyndham) and a future injunction against anyone (not just 

Bluegreen) filing a similar lawsuit against the Lawyer Defendants. [DE 68, para. 102.] These 

absurd claims for relief added into the amended Count IV throw into sharp relief just how 

preposterous all of these claims are in the first place: the Lawyer Defendants plainly want to 

keep advising their clients to breach their contracts and harm Bluegreen and the timeshare 

industry at large with full carte blanche from the Court that they cannot be sued over it in the 

future.  

As such, these poorly pled counts do not present proper declaratory judgment claims for 

the Court’s consideration. “To warrant the issuance of a declaratory judgment, the Court must 

determine whether the facts alleged, under all the circumstances, show that there is a substantial 

controversy, between parties having adverse legal interests, of sufficient immediacy and 

reality.” Riviera at Coral Lakes Condo. Ass’n, Inc. v. Allstate Ins. Co., No. 10-CIV-24164, 2011 
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WL 13223578, at *2 (S.D. Fla. Mar. 22, 2011) (emphasis added). “While the Declaratory 

Judgment Act confers upon a court the power to declare the rights and other legal remedies of 

any interested party seeking such declaration, . . . it does not authorize this Court to issue an 

advisory opinion regarding a defendant’s alleged violation of a federal statute.” Miccosukee 

Tribe of Indians of FL v. United States, 420 F. Supp. 2d 1324, 1343 (S.D. Fla. 2006) (citation 

and internal quotation marks omitted). As such, “[i]n deciding whether to entertain a declaratory 

judgment action, district courts are provided ample discretion.” Regency of Palm Beach, Inc. v. 

QBE Ins. Corp., No. 08-81442-CIV, 2009 WL 2729954, at *1 (S.D. Fla. Aug. 25, 2009). 

Notably, “[t]he declaratory judgment act is not to be used as a tool to advise attorneys as to the 

proper path to pursue.” Cross Creek Condo. Ass’n, Inc. v. Nationwide Mut. Fire Ins. Co., No. 09-

81599-CIV-MARRA, 2010 WL 2889223, at *3 (S.D. Fla. July 20, 2010) (citation and internal 

quotation marks omitted).  

Further, the standing doctrine requires: (1) an injury in fact (both “concrete and 

particularized” and “actual or imminent”); (2) a causal connection between the alleged conduct 

and the injury; and (3) that the injury is likely (not just speculatively) redressable. See Lujan v. 

Defs. of Wildlife, 504 U.S. 555, 560–61 (1992). Relatedly, “[t]he ripeness doctrine protects 

federal courts from engaging in speculation or wasting their resources through the review of 

potential or abstract disputes.” Araca Merch. L.P. v. Does, 182 F. Supp. 3d 1290, 1294 (S.D. Fla. 

2016) (citations and internal quotation marks omitted).  

Here, the declaratory judgment claims fail to provide a justiciable case or controversy on 

several fronts. First and foremost, the Lawyer Defendants have no standing to bring these claims, 

which are all predicated on supposed direct harm by Bluegreen to timeshare owners or other 

parties, not the Lawyer Defendants themselves. Also, the Lawyer Defendants improvidently ask 
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the Court to prematurely and speculatively declare which defenses and claims they may bring in 

the future on behalf of such unidentified non-parties to this lawsuit. Indeed, not one of these 

claims alleges a basic injury by Bluegreen directly against the Lawyer Defendants or any 

plausible causal connection between Bluegreen’s actions and harm to the Lawyer Defendants 

themselves. Instead, all of the harm is presented as directed toward others—purported Bluegreen 

timeshare owner clients and unnamed investors. Indeed, even the injury that the Lawyer 

Defendants attempt to allege cannot save their pleading as it is itself highly speculative and 

unripe, as the alleged injury admittedly involves the potential of future lawsuits that have not 

even been brought and against individuals who are not even parties to this lawsuit, as well as 

absurd declarations that not only Bluegreen but any developer cannot sue the Lawyer Defendants 

for similar conduct in the future.  

Ultimately, the gravamen of the Lawyer Defendants’ counterclaim is that they are upset 

that they are being sued and it is costing them money to defend against this lawsuit, but 

annoyance does not a case or controversy make. If the Lawyer Defendants have real claims to 

bring on behalf of their clients (or these alleged unnamed investors that the Lawyer Defendants 

are so concerned about), they can bring those claims on behalf of their clients, not themselves, if 

and when such controversy actually arises. The real, live controversy between the actual parties 

to this lawsuit—Bluegreen and the Lawyer Defendants—is already being adjudicated in 

Bluegreen’s direct, non-declaratory claims. See State Farm Mut. Auto. Ins. Co. v. Simon, No. 

1:17-cv-22774-KMM, 2018 WL 8367019, at *3 (S.D. Fla. Feb. 1, 2018) (“For a controversy to 

exist, the facts alleged, under all the circumstances, [must] show that there is a substantial 

controversy, between parties having adverse legal interests, of sufficient immediacy and reality

to warrant the issuance of a declaratory judgment.” (emphasis added)). As such, these 
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speculative, non-direct injury based declaratory claims are not the appropriate avenue for the 

Lawyer Defendants to make their arguments. The Lawyer Defendants’ counsel simply cannot 

use these declaratory judgment claims to try to simplify their litigation defense strategy moving 

forward, by requesting and garnering a rubber-stamp advisory opinion from the Court on which 

defenses and claims the Lawyer Defendants may pursue in the future. See Cross Creek, 2010 

WL 2889223, at *3 (S.D. Fla. July 20, 2010) (holding that declaratory judgments cannot “be 

used as a tool to advise attorneys as to the proper path to pursue”).  

Thus, in addition to failing on standing, these claims fail on ripeness grounds as well. 

Accordingly, these non-justiciable declaratory relief claims2 are due to be dismissed for failure to 

present an active case or controversy.  

II. The Lack of Substance of the Claims: The Lawyer Defendants cannot rely 
solely on seeking declarations; they must actually plead underlying legally 
sufficient claims, and they have wholly failed to do so.  

“[P]ursuing one’s rights by seeking a declaratory judgment does not permit a party to 

avoid scrutiny, under Rule 12(b)(6), as to whether it is has successfully stated a claim for 

relief. . . . That is because the [Declaratory Judgment Act] creates a remedy, not a cause of 

action.” Zurich Am. Ins. Co. v. Amerisure Ins. Co., No. 9:16-cv-81393, 2017 WL 366232, at *4 

(S.D. Fla. Jan. 20, 2017) (citations and internal quotation marks omitted)). “As such, a plaintiff 

must present valid substantive claims in order to sustain the request for declaratory relief in 

relation to those claims.” Here, in addition to the lack of justiciability issues described above, the 

claims also fail on the substance, as explained further below. No viable claim for relief has been 

stated by the Lawyer Defendants’ counterclaim. 

A. The Litigation Privilege (Count I) is not a cognizable cause of action.  

2 Count III, though presented as a direct claim rather than a declaratory claim, also fails 
on threshold standing grounds as well, as discussed infra.  
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Count I is a declaratory judgment claim purportedly “regarding litigation privilege.” 

[DE 68, p. 6.] It seeks a declaration that the Lawyer Defendants may assert certain affirmative 

defenses (of “prior breach” and “fraudulent inducement”) on their purported clients’ behalf in 

potential future lawsuits brought by Bluegreen against the Lawyer Defendants’ clients (not the 

Lawyer Defendants themselves). [DE 68, para. 49.] The Count further asks the Court to declare 

that if the Lawyer Defendants’ future clients were fraudulently induced into their contracts, and 

if the Lawyer Defendants provide them with advice that breaching such contracts is lawful, and 

if Bluegreen then sues the Lawyer Defendants for such advice, then the Court should find that 

Bluegreen should not prevail in such a future suit and the Lawyer Defendants “shall be 

immunized from lawsuit by Bluegreen Defendants for tortious interference of any type.” [Id.] 

The litigation privilege is just that—a privilege, not a cause of action. The privilege may 

be a defense to a claim or negate elements of a claim, but it does not, in itself, form the basis of a 

claim. See, e.g., TIC Park Ctr., 9 LLC v. Cabot, No. 16-24569-CIV, 2018 WL 4828435, at *5 

(S.D. Fla. Aug. 28, 2018); Adams Arms, LLC v. Unified Weapon Sys., Inc., No. 8:16-CV-1503-T-

33AEP, 2016 WL 5391394, at *10 (M.D. Fla. Sept. 27, 2016). If the Lawyer Defendants wish to 

assert that their conduct in representing their “clients” is protected by the litigation privilege, 

they can do so in defense of Bluegreen’s claims in this litigation, but not as independent 

affirmative claims of their own. To that end, the Lawyer Defendants have already attempted to 

assert the privilege as their Twenty-First Affirmative Defense in their answer. [DE 64.]  

Again, this claim based on the “Litigation Privilege” has no actual substance, but only 

seeks a premature opinion on what defenses the Lawyer Defendants might assert as to non-party 

unidentified timeshare owners in speculative lawsuits in the future. Even worse, the claim as 

amended goes even further, not only asking the Court to declare which defenses the Lawyer 
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Defendants may use in a speculative future suit, but “immunizing” them from “tortious 

interference [claims] of any type” in the future. [DE 68, para. 49/] With no valid underlying legal 

basis to this claim, in addition to the faults in the declaratory judgment aspect of the claim as 

described above, Count I must fail. See Zurich, 2017 WL 366232, at *4.  

B. The FDUTPA-based claim (Count II) fails to sufficiently plead the 
necessary element of actual damages.  

Count II of the counterclaim is a declaratory judgment claim purportedly “regarding 

fraudulent or deceptive practices,” and alleging, in a conclusory fashion, that Bluegreen’s actions 

towards its owners violate FDUTPA. (DE 68, p. 10.) Specifically, Count II seeks a declaration 

that Bluegreen allegedly failed to disclose the future potential diminution in value of certain 

timeshare claims to certain of the Lawyer Defendants’ clients and, in turn, that Bluegreen 

violated FDUTPA as to the Lawyer Defendants’ clients (again, not the Lawyer Defendants 

themselves). [DE 68, para. 68.] The amended Count II further requests that this Court declare 

that “any Bluegreen Owner client of [the Lawyer Defendants] has a right to breach their 

contract” based on the requested declaration that Bluegreen committed (or will commit) such a 

FDUTPA violation in the future, and that the Lawyer Defendants may advise them that they are 

allowed to breach their contracts accordingly. [Id.] 

However, the Lawyer Defendants have failed to plead, and cannot plead under these 

facts, the basic elements to establish an underlying FDUTPA claim. “A FDUTPA claim has three 

elements: (1) a deceptive act or unfair trade practice; (2) causation; and (3) actual damages.” Cox 

v. Porsche Fin. Servs., Inc., No. 16-23409-CIV, 2020 WL 837167, at *5 (S.D. Fla. Feb. 19, 

2020).  

Here, the Lawyer Defendants have not pled and cannot plead that they suffered any 

actual damages from Bluegreen’s actions, as those actions are indisputably directed toward the 
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non-party owners, not the Lawyer Defendants themselves. As such, and again, with no 

sufficiently pled underlying legal basis to this “Fraudulent or Deceptive Practices” claim, in 

addition to the faults in the declaratory judgment aspect of the claim as described above, Count II 

must also fail. 

C. The Clayton Act claim (Count III) is insufficiently pled.  

If the Lawyer Defendants’ creative pleading by way of the baseless declaratory judgment 

claims were not enough to call into the doubt the groundless nature of the claims attempted to be 

asserted, Count III goes even further and attempts to allege a nonsensical violation of antitrust 

law, specifically 15 U.S.C. s. 15(a), part of the Clayton Act, which provides a private right of 

action for Sherman Act violations. [DE 68, p. 12.] Count III notes that fellow developer 

Wyndham has also sued the Lawyer Defendants for similar claims and asserts that Bluegreen has 

filed the instant suit as part of a “conscious effort[] to decrease competition in the timeshare 

industry.” [Id. at 15.] In sum and substance, the Lawyer Defendants allege that Bluegreen’s 

choice to sue the Lawyer Defendants for their unlawful misconduct is somehow an antitrust 

violation.  This convoluted argument is also untenable. 

As an initial matter, this claim is quite simply not plausible on its face. See Iqbal, 556 

U.S. at 678. As the Lawyer Defendants correctly state, Bluegreen and Wyndham are competitors 

in the timeshare industry [DE 68, para. 72], so while trying to reduce competition among 

themselves by suing the Lawyer Defendants and other non-developers would certainly be an 

interesting strategy in rooting out competition amongst themselves, it is more likely and plausible 

that both timeshare company developers have been similarly impacted by the Lawyer 

Defendants’ and their co-conspirators’ misconduct and have taken similar active steps to remedy 

it. When the defendant’s theory is merely one of several likely possibilities, it fails to cross the 
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line from possible into plausible so as to meet the Rule 8 pleading standards. See Iqbal, 556 U.S. 

at 678. Moreover, the harm alleged—that the Lawyer Defendants are supposedly “uncertain 

about [their] ability to continue providing legal services in Missouri”—is absurd. [DE 68, 

para. 85.] The Lawyer Defendants have law licenses and they have chosen how to use them; they 

cannot be permitted to use those licenses in an unfettered fashion to participate in unlawful 

conspiracies, with the Court’s blessing. Accordingly, Count III fails to state any plausible claim 

or legal theory for relief.  

Further, as discussed more generally above, the Lawyer Defendants lack standing to 

bring this antitrust claim. Not only do the Lawyer Defendants fail to present any ripe case or 

controversy between these parties, but they also fail to establish basic antitrust standing as 

required to bring such a claim. Indeed, while the Clayton Act, read literally, does broadly permit 

anyone affected by an antitrust violation to sue, courts have routinely limited this overly 

expansive definition to only those parties having prudential “antitrust standing.” Sentry Data 

Sys., Inc. v. CVS Health, 361 F. Supp. 3d 1279, 1287 (S.D. Fla. 2018) (“[C]ourts require parties 

to show that they are the proper plaintiffs to vindicate the public’s interest in enforcing the 

antitrust laws.” (citation and internal quotation marks omitted)). “Congress did not intend the 

antitrust laws to provide a remedy in damages for all injuries that might conceivably be traced to 

an antitrust violation.” JAWHBS, LLC v. Arevalo, No. 15-24176-CIV, 2016 WL 4142498, at *6 

(S.D. Fla. Aug. 4, 2016) (citation and internal quotation marks omitted).  

Antitrust standing requires: (1) an “injury of the type the antitrust laws were intended to 

prevent and that flows from that which makes [the] defendants’ acts unlawful”; and (2) that the 

“particular plaintiff will efficiently vindicate the goals of the antitrust laws,” specifically 

analyzing fundamental standing concerns including the directness of the injury, whether other 
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plaintiffs are better suited to bring such  a claim, and whether the damages are speculative. Id. at 

1388 (citation and internal quotation marks omitted). As to the second prong, the Eleventh 

Circuit has established a bright-line rule that “the plaintiff must prove the existence of a 

competitor willing and able to enter the relevant market, but for the exclusionary conduct of the 

incumbent monopolist.” Sunbeam Television Corp. v. Nielsen Media Research, Inc., 711 F.3d 

1264, 1273 (11th Cir. 2013).  

Here, counter-suing developers who have both been similarly impacted by the Lawyer 

Defendants misdeeds does not fall into the type of injury (under the first prong) that antitrust 

laws would normally prevent—such as artificially inflated prices for a consumer or being boxed 

out of the market as a competitor, neither of which is alleged here as a harm to the Lawyer 

Defendants. Cf. McArthur Dairy, LLC v. McCowtree Bros. Dairy, No. 09-62033-CIV, 2011 WL 

2118701, at *5 (S.D. Fla. May 27, 2011). More importantly, though, the Lawyer Defendants 

come nowhere close to meeting the second prong. As discussed above, there is no plausible 

direct injury by Bluegreen to the Lawyer Defendants alleged, and timeshare owners are the 

actual parties who could have standing to bring such price-fixing or similar claims, if any. See

Sentry, 361 F. Supp. 3d at 1287. Moreover, the Lawyer Defendants have only alleged highly 

speculative injuries based on purported future lawsuits. The Lawyer Defendants do not even 

attempt to allege that some competitor wanted to enter Bluegreen’s timeshare sales market and 

was unable to because of Bluegreen’s and Wyndham’s alleged concerted actions; rather, the 

Lawyer Defendants simply, and wholly insufficiently, allege that they have lost clients and had 

to pay fees because the developers sued them. (DE 64, pp. 31-32.) The Eleventh Circuit has 

established a bright-line rule that no such claim can exist without an allegation of a competitor 
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unable to enter the market. See Sunbeam, 711 F.3d at 1273. As such, the Lawyer Defendants 

wholly fail to establish antitrust standing in order to bring Count III.3

In addition to failing to establish antitrust standing, the Lawyer Defendants also fail to 

make out any specific antitrust law violation. The Lawyer Defendants merely broadly refer to 

s. 15(a) of the Clayton Act, which allows any person to sue for an antitrust violation including a 

Sherman Act violation, and then again merely broadly refer to s. 1 of the Sherman Act. [DE 64, 

pp. 31-32.] But the Sherman Act is a vast and complicated statute that touches many different 

types of conduct; with no specific violation alleged (for instance, price fixing or a tying 

arrangement), it is wholly unclear what the legal theory is underlying this purported claim. See 

Elliot v. Church of Scientology Int’l, No. 06-80424-CIV, 2007 WL 9701966, at *4 (S.D. Fla. Jan. 

26, 2007) (“Conclusory allegations simply setting forth violation of antitrust laws and resulting 

damages without pleading supporting facts cannot survive a motion to dismiss because they fail 

to give fair notice to a defendant of what the plaintiff's claim is and the grounds upon which it 

rests.”). As such, “Plaintiff’s narration of events related to the alleged combination or conspiracy 

continues to make absolutely no sense and leaves the court completely in the dark as to the most 

remote possibility of stating a claim.” Id. Accordingly, for multiple reasons, Count III fails to 

state a claim and should be dismissed.  

D. The Clayton Act declaratory claim (Count IV) is not only duplicative 
of Count III and should be stricken as redundant, but it also fails on 
the same grounds as Count III.  

Count IV fares no better than Count III, as both are predicated on Bluegreen’s alleged 

violations of the Clayton Act. (DE 68, paras. 68, 100.) Though the Lawyer Defendants attempt to 

3 This claim also wildly seeks a nationwide injunction not just against Bluegreen, but 
against all timeshare developers from suing the Lawyer Defendants, which relief is plainly 
inappropriate and overbroad on its face, especially given that Wyndham and other developers are 
not even parties to this case.  
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frame Count III as a direct action and Count IV as a declaratory claim, the two counts are still 

premised on the exact same underlying alleged conduct and misguided theory that Bluegreen’s 

litigation practices somehow violate antitrust law.  

As a threshold matter, Count IV is entirely redundant of Count III. The Federal Rules 

provide that “[t]he court may strike from a pleading . . . any redundant, immaterial, impertinent, 

or scandalous matter.” Fed. R. Civ. P. 12(f). Such duplicative causes of action are improper and 

cannot both stand. See Casey v. City of Miami Beach, No. 04-22093-CIV, 2005 WL 8168328, at 

*2 (S.D. Fla. Feb. 15, 2005) (dismissing the second of two claims in a complaint premised on the 

same legal theory). As such, the later-pled Count IV is also due to be stricken on yet another 

basis, i.e., as redundant of Count III.  

Moreover, as explained above, Count IV also fails for the same reasons as Count III. 

Simply because Count IV is pled as a declaratory claim does not absolve the Lawyer Defendants 

of the responsibility to plead an underlying substantive viable claim. Here, Count IV, like 

Count III, fails to establish that the Lawyer Defendants have antitrust standing to bring a Clayton 

Act claim. Thus, Count IV must also be dismissed as insufficiently pled.  

And finally, it must be noted again that the changes to Count IV, as with those to 

Counts I and II, have only made the claims more fatally flawed. Count IV asks the Court for a 

litany of ludicrous relief such as an immediate dismissal of Bluegreen’s underlying claims 

against the Lawyer Defendants in the instant lawsuit, a dismissal of any similar suits against the 

Lawyer Defendants, and a future injunction against anyone filing a similar lawsuit against the 

Lawyer Defendants. [DE 68, para. 102.] These ridiculous claims—seeking absurdly overbroad 

and speculative relief on an improperly founded declaratory judgment claim itself predicated on 

a nonsensical underlying antirust claim—make crystal clear what this counterclaim is really all 
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about. The Lawyer Defendants obviously want to keep advising their clients to breach their 

contracts and harm Bluegreen and the timeshare industry at large, with the Court’s explicit 

“immunization” that they cannot be sued over it in the future. Such a blatant and desperate 

attempt by the Lawyer Defendants to avoid a merits resolution of the instant case, and to get 

carte blanche to commit all of their misconduct with immunization from future cases (even 

against other non-parties to this case!), simply should not be countenanced by this Court.  

CONCLUSION 

In sum, not only are the counterclaims non-justiciable, but they also fail on the substance. 

The Lawyer Defendants’ unsubstantiated and unsupported invalid legal theories were bad 

enough in the original counterclaim. Now, with the benefit of Bluegreen’s argument in its motion 

to dismiss, the Lawyer Defendants had the opportunity to try to correct their claims and make 

them both justiciable and adequately pled—and they blew it. They did not bother to add any 

substantive factual allegations at all, and the only thing they changed about the counts actually 

made the relief they are seeking even more speculatively attenuated and wildly overbroad. As 

such, any amendment would be futile because there are no additional facts or law that could 

shore up these wholly baseless and bizarre claims. Accordingly, the Court should dismiss the 

Amended Counterclaim with prejudice. See Ziemba v. Cascade Int’l, Inc., 256 F.3d 1194, 1213 

(11th Cir. 2001); Bryant v. Dupree, 252 F.3d 1161, 1163 (11th Cir. 2001). 

WHEREFORE, Bluegreen respectfully requests that the Court enter an order: 

(1) granting this motion; (2) dismissing the Amended Counterclaim, and counts therein, with 

prejudice; and (3) granting such other and further relief as the Court deems just and proper.  

Respectfully submitted, 

/s/ Eric C. Christu  
ERIC C. CHRISTU, ESQ. 
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