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Defendant Wesley Financial Group, LLC (“Wesley”), pursuant to Fla. R. Civ. P. 

12(b)(2) and 28 U.S.C. § 1404(a), requests that this Court dismiss Plaintiffs’ Complaint 

(Doc. 1) for lack of personal jurisdiction or, alternatively, transfer this action to the Middle 

District of Tennessee.  In support thereof, Wesley states as follows: 

I. INTRODUCTION AND BACKGROUND 

Plaintiffs are various entities associated with Westgate Resorts, Ltd. (“Westgate”), 

one of the nation’s largest timeshare companies.  (Doc. 1 ¶¶ 2, 7-22).  Wesley is a company 

based in Tennessee that assists customers who have been the victims of fraud, deception, or 

other improper conduct by timeshare companies in cancelling their timeshare interests.  

(Ex. 1 ¶ 3).  In this action, Plaintiffs assert claims against Wesley under the Lanham Act and 

the Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”), alleging that Wesley 

“sell[s] magic beans” by making various misrepresentations and deceptive statements in 

advertising, marketing, and performing its services.  (See, e.g., Doc. 1 ¶¶ 3, 37, 59, 63, 79). 

Plaintiffs seek to establish personal jurisdiction by alleging that Wesley “directs its 

advertising and marketing into the State of Florida” and “solicits Westgate owners, many of 

whom reside in Florida and/or whose timeshare interests are located in Florida, through the 

use of false, misleading, and deceptive advertising,” causing “economic harm realized in 

Florida,” where Westgate is based.  (Id. ¶¶ 26-27).
1
  The attached Declarations of Charles 

McDowell IV and Stephen Grauberger demonstrate that Plaintiffs’ jurisdictional 

allegations – premised entirely on Florida-targeted advertising and solicitation of Florida-

based Westgate owners – are false, leaving only an inadequate claim of injury in Florida.   

                                                           
1
 Despite alleging economic harm as a result of Wesley’s advertising and marketing, Plaintiffs do not seek 

monetary damages and instead request only injunctive relief in the Complaint. 
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Wesley was organized as a limited liability company in Tennessee and maintains its 

principal place of business in Franklin, Tennessee.  (Ex. 1 ¶ 5).  Apart from its Tennessee 

office, Wesley has only one other office in Nevada.  (Id.).  Wesley has never been registered 

to conduct business in Florida or maintained a business license or other license in Florida.  

(Id. ¶ 6).  Wesley does not have any offices or employees in Florida or keep any business or 

financial records in Florida, nor does it have phone numbers, bank accounts, property, or 

assets in Florida.   (Id. ¶¶ 7-9).  Wesley’s agreements with customers contain Tennessee 

forum-selection clauses and Tennessee choice-of-law provisions.  (Id. ¶ 10).   

Wesley promotes its timeshare cancellation services through nationwide advertising 

and marketing campaigns that include print media, radio, television, and internet-based 

advertisements.  (Ex. 2 ¶ 4).  Wesley does not direct advertising or marketing specifically at 

Florida residents or local Florida publications or media markets.
2
  (Id. ¶¶ 5-6, 11).  Wesley’s 

advertising and marketing address timeshare customers and the timeshare industry generally 

and do not target Westgate or other specific timeshare companies.  (Id. ¶ 7).    

Wesley has not directly solicited customers in Florida (or anywhere else) through 

direct mail, cold calling, in-person solicitation, sales presentations or seminars, or other direct 

solicitation methods since 2015 and has no plans to resume direct solicitation.  (Id. ¶ 12).  

Wesley’s website (https://timesharecancellations.com/) provides passive information about 

the company that can be viewed by persons located anywhere, along with a simple 

maintenance fee calculator and a form through which prospective customers can input their 

contact information.  (Id. ¶ 9).  Wesley begins communicating with prospective customers 
                                                           
2
 In the past, Wesley attempted a single test with local advertising in the Florida panhandle by sponsoring a 

television weather report that produced no meaningful results.  (Ex. 2 ¶ 8).  Wesley has otherwise not conducted 

Florida-specific advertising and has no plans to do so in the future.  (Id.). 
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only when they decide to contact Wesley, and Wesley then obtains information sufficient to 

determine whether the prospective customer was the victim of fraud, deception, or other 

improper conduct and is otherwise an appropriate candidate for Wesley’s timeshare 

cancellation services.  (Id. ¶ 13).   

For the reasons discussed below, Wesley lacks sufficient contacts with Florida to 

satisfy Due Process, and this Court should dismiss the Complaint for lack of personal 

jurisdiction.  Alternatively, the Court should transfer the case to the Middle District of 

Tennessee pursuant to 28 U.S.C. § 1404(a) for the convenience of the parties and witnesses. 

II. ARGUMENT 

A. The Complaint Should Be Dismissed for Lack of Personal Jurisdiction 

1. Standard of Review and Applicable Jurisdictional Principles 

Evaluating personal jurisdiction is a “two-step inquiry” in which the Court must 

decide: (1) “whether the exercise of jurisdiction is appropriate under the forum state’s long-

arm statute,” and (2) “whether the exercise of personal jurisdiction over the defendant would 

violate the Due Process Clause of the Fourteenth Amendment to the United States 

Constitution.”  Horizon Aggressive Growth, L.P. v. Rothstein-Kass, P.A., 421 F.3d 1162, 

1166 (11th Cir. 2005).  Plaintiffs bear “the initial burden of alleging in the complaint 

sufficient facts to make out a prima facie case of jurisdiction.”  United Techs. Corp. v. 

Mazer, 556 F.3d 1260, 1274 (11th Cir. 2009).  Even if Plaintiffs meet their initial pleading 

burden, Wesley may challenge “personal jurisdiction by submitting affidavit evidence in 

support of its position,” in which case the burden “shifts back to [Plaintiffs] to produce 

evidence supporting jurisdiction.”  Id. (internal quotation marks omitted).  To overcome such 
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a challenge, Plaintiffs “may not merely rely upon the factual allegations set forth in the 

complaint,” but “must affirmatively support [their] jurisdictional allegations” with evidence.  

Response Reward Sys., L.C. v. Meijer, Inc., 189 F. Supp. 2d 1332, 1335 (M.D. Fla. 2002). 

Florida’s long-arm statute is not coextensive with the Due Process Clause and instead 

specifies a list of actions that subject nonresidents to personal jurisdiction.  See FLA. STAT. § 

48.193.  Because the statutory factors sometimes go beyond what is constitutionally 

permissible, Due Process imposes a “more restrictive” requirement than the long-arm statute.  

Naseer v. Mirabella Found., No. 6:08-cv-1360-Orl-22KRS, 2009 WL 10706231, at *2 (M.D. 

Fla. Oct. 5, 2009).  Here, Plaintiffs allege that “unfair and deceptive acts and practices” have 

caused them to suffer injury in Florida.  (Doc. 1 ¶ 27).  Although Florida state courts are split 

on whether out-of-state conduct causing injury in Florida constitutes “a tortious act within 

[Florida]” for the purposes of the long-arm statute, FLA. STAT. § 48.193(1)(a)(2), the 

Eleventh Circuit has held that in-state injury is sufficient.  See Posner v. Essex Ins. Co., 178 

F.3d 1209, 1216 (11th Cir. 1999) (holding that, despite division among Florida state courts, 

the Eleventh Circuit “consistently has applied the broader construction of subsection 

[(1)(a)(2)]” finding the long-arm statute authorized jurisdiction based on “a tortious act 

committed outside the statute resulting in injury inside the state”); Licciardello v. Lovelady, 

544 F.3d 1280, 1283-84 (11th Cir. 2008) (same).  At this stage of the proceedings, Wesley 

does not dispute that Florida’s long-arm statute is satisfied under the Eleventh Circuit’s 

binding interpretation of Section 48.193(1)(a)(2).
3
  

                                                           
3
 Wesley reserves the right to argue in any appellate proceedings that the Eleventh Circuit should 

reconsider its interpretation of Section 48.193(1)(a)(2) based on accumulated decisions from “a 

majority” of Florida’s appellate courts holding that “mere injury in Florida resulting from a tort 
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This is, however, one of the instances in which the Due Process Clause forbids an 

exercise of personal jurisdiction facially allowed by the long-arm statute.  The Due Process 

Clause “requires that the defendant have minimum contacts with the forum state and that the 

exercise of jurisdiction not offend traditional notions of fair play and substantial justice.” 

Aviation One of Fla., Inc. v. Airborne Ins. Consultants (PTY), Ltd., 722 F. App’x 870, 879 

(11th Cir. 2018) (internal quotation marks omitted).  In cases alleging specific jurisdiction,
4
 

“the minimum-contacts test encompasses two distinct requirements: (1) relatedness—that the 

plaintiff’s claims arise out of or relate to at least one of the defendant’s contacts with the 

forum; and (2) purposeful availment—that the nonresident defendant purposefully availed 

[itself] of the privilege of conducting activities within the forum state, thus invoking the 

benefit of the forum state’s law.”  Id. (internal quotation marks omitted).  To meet the 

requirements of Due Process, “[t]he defendant’s purposeful contacts with the forum must be 

such that he should reasonably anticipate being haled into court there.”  Id.  In intentional tort 

cases, the Court can apply an “effects” test for minimum contacts that is met when “the 

defendant (1) committed an intentional tort (2) that was directly aimed at the forum, 

                                                                                                                                                                                    

committed elsewhere is insufficient to support personal jurisdiction over a nonresident defendant.”  

Kaminsky v. Hecht, 272 So. 3d 786, 788 (Fla. 4th DCA 2019) (internal quotation marks omitted).  

The Florida Supreme Court has not yet resolved the conflict.  See Internet Sols. Corp. v. Marshall, 39 

So. 3d 1201, 1206 n.6 (Fla. 2010) (declining to decide issue in answering narrower certified question 

from Eleventh Circuit).  

 
4
 Plaintiffs allege only specific jurisdiction, claiming that “this action arises out of and is related to 

Wesley’s purposeful contacts with Florida.”  (Doc. 1 ¶ 26).  General jurisdiction allows defendants to 

be sued for “any and all claims” in the forum where their contacts “are so ‘continuous and systematic’ 

as to render them essentially at home.”  Daimler AG v. Bauman, 571 U.S. 117, 127 (2014) (internal 

quotation marks omitted).  An individual is “at home” in his or her “domicile,” while entities are “at 

home” in the place “equivalent” to domicile, which is ordinarily “the place of incorporation and 

principal place of business.”  Id. at 137.  There is no conceivable basis for general jurisdiction 

because Wesley is “at home” in Tennessee, where it was organized and maintains its principal place 

of business.  (Ex. 1 ¶ 5). 
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(3) causing an injury within the forum that the defendant should have reasonably 

anticipated.”  Id. at 879-80. 

 While alleged tortious conduct causing injury in Florida may facially satisfy the long-

arm statute, the U.S. Supreme Court has made clear that “mere injury to a forum resident is 

not a sufficient connection to the forum” under either the traditional minimum contacts 

analysis or the effects test, and “an injury is jurisdictionally relevant only insofar as it shows 

that the defendant has formed a contact with the forum State.”  Walden v. Fiore, 571 U.S. 

277, 289-90 (2014); see, e.g., Aviation One, 722 F. App’x at 882 (affirming dismissal for 

lack of jurisdiction despite alleged injury in Florida where defendant did not “purposefully 

direct[] activities inside Florida such that it could be considered to have availed itself of the 

benefits and protections of the forum state”).  This is because the “‘minimum contacts’ 

analysis looks to the defendant’s contacts with the forum State itself, not the defendant’s 

contacts with persons who reside there,” and “the plaintiff cannot be the only link between 

the defendant and the forum.”  Walden, 571 U.S. at 285.  For the reasons stated below, 

Plaintiffs cannot establish the requisite contacts with Florida despite their alleged injury in 

Florida, and the Court should dismiss the Complaint for lack of personal jurisdiction. 

2. Plaintiffs Cannot Establish Purposeful Availment 

 Putting aside the purported injury in Florida, Plaintiffs base their claim of personal 

jurisdiction on allegations that Wesley “directs its advertising and marketing into the State of 

Florida” and “solicits Westgate owners, many of whom reside in Florida and/or whose 

timeshare interests are located in Florida, through the use of false, misleading, and deceptive 

advertising.”  (Doc. 1 ¶ 26).  In truth, Wesley does not directly solicit customers or initiate 
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contact with particular customers in any state and conducts only national marketing 

campaigns involving traditional media and internet-based advertising that can be viewed 

anywhere.  (Ex. 2 ¶ 10).  Such national advertising campaigns and online marketing efforts 

that do “not target a specific state in any way” are not “sufficient jurisdictional facts to hale a 

defendant into any United States’ court.”  Office Gurus, LTDA DE C.V. v. My Office Gurus, 

LLC, No. 8:11-cv-206-T-30MAP, 2011 WL 13305320, at *3 (M.D. Fla. June 28, 2011); 

Lawson Cattle & Equip., Inc. v. Pasture Renovators LLC, 139 F. App’x 140, 143 (11th Cir. 

2005) (finding no personal jurisdiction in a case involving false advertising claims and 

explaining “[m]erely advertising in magazines of national circulation . . . is not a significant 

contact for jurisdictional purposes. . . . Otherwise, a business that advertised in a national 

magazine would be subject to jurisdiction in virtually every state” (internal quotation marks 

omitted)); Charia v. Cigarette Racing Team, Inc., 583 F.2d 184, 187 (5th Cir. 1978) 

(rejecting claim of jurisdiction based on “advertisements in various national boating 

magazines” and explaining that “merely advertising in magazines of national circulation that 

are read in the forum state is not a significant contact for jurisdictional purposes” (internal 

quotation marks omitted)); Sebastian v. Crete Carrier Corp., No. CV-09-S-965-NE, 2009 

WL 10688620, at *4 (N.D. Ala. Dec. 21, 2009) (holding that “national advertising,” 

including “distribution of brochures, trade journals, postings, and other materials . . . through 

a national campaign,” did “not support a finding of personal jurisdiction); Web.com, Inc. v. 

Go Daddy Grp., Inc., No. 1:06-cv-1461-TCB, 2007 WL 7035105, at *4 (N.D. Ga. Aug. 3, 

2007) (“[N]ationwide advertising which is not targeted in any way to the forum state does 

not subject a defendant to personal jurisdiction.”).   
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 The core jurisdictional question is whether Wesley “purposefully directed its 

activities” at Florida by, for example, “advertis[ing] in print, electronically or through other 

media specifically to [Florida] customers” or “mak[ing] an effort to drive Internet traffic 

specifically from [Florida] residents to its website.”  Web.com, Inc., 2007 WL 7035105, at 

*4-*5; see also Pease v. Kelly Aerospace, Inc., No. CIVA 2:07cv340-ID, 2008 WL 2516454, 

at *7 (M.D. Ala. June 20, 2008) (finding no personal jurisdiction where defendant conducted 

national advertising campaign and did “not advertise in any local Alabama media”). 

 Wesley does not direct any of its advertising to local Florida media or markets, nor 

does it engage in direct mailing or cold calling or otherwise directly solicit potential 

customers in Florida or elsewhere.  (Ex. 2 ¶ 6).  Wesley’s website provides passive 

information that can be accessed anywhere, is not targeted to potential customers in any 

particular state, and does not include a mechanism for Florida residents to contract with 

Wesley.  (Id. ¶¶ 9-10).  Although the Westgate owners contacting Wesley to express interest 

in its services in response to national or internet-based advertising reside in various states 

across the nation, any Florida-based customers are not the product of a targeted advertising 

campaign or direct solicitation.  (Id. ¶ 5); see Volt, LLC v. Volt Lighting Grp. LLC, 369 F. 

Supp. 3d 1241, 1248 (M.D. Fla. 2019) (dismissing action for lack of personal jurisdiction and 

finding that defendant did not “target” Florida by maintaining website that provided passive 

information, did not “mention[] Florida,” and did not “include[] a mechanism to allow a 

customer in Florida to buy a . . . product,” despite “limited sales to Florida result[ing] from 

the allegedly infringing website”).   

 The fact that a portion of Wesley’s customers have timeshare interests in Florida 
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resorts likewise does not establish personal jurisdiction.  When customers own a timeshare 

interest in a Florida property, they merely have the right to vacation at that property or scores 

of other properties throughout the world by using an exchange system.  Indeed, Westgate 

promotes its timeshares as carrying the “flexibility to explore other destinations beyond [the 

home resort], by exchanging your week” in at least three ways: (1) “Exchange with Westgate 

Resorts” to access “24 incredible properties in the country’s most exciting cities”; 

(2) “Exchange with Westgate Cruise and Travel Collection” to “[c]ruise the high seas and 

explore exotic locations you have only ever imagined”; or (3) “Exchange with Interval 

International” to visit “beautiful resorts in the world’s most popular getaways or exotic 

locations.”  (See Ex. 3; see also Ex. 4 (“The Benefits of Timeshare Ownership” located in 

“Resort Exchange” in “Explore Ownership-Benefits of Timeshare Ownership” section of 

website: “[Y]ou’ll enjoy flexible exchange privileges with thousands of other resort owners 

and have an opportunity to explore some of the most upscale villas in some of the most 

sought-after destinations across the nation and even worldwide!”); Ex. 5 (“How Vacation 

Ownership Works” located in “Explore Ownership-Vacation Ownership 101”: “You’re not 

limited to only one resort. Your Vacation Ownership features exchange programs that offer 

a way to trade your annual week for a different resort property or another vacation 

experience, like a cruise or guided vacation.”) (emphasis in original)).
5
   

 Given its own characterization of its products, Westgate cannot pretend that a 

timeshare interest in a particular property is a meaningful contact with the state in which the 

                                                           
5
 Printouts of the websites referenced above are attached for convenience and can also be accessed through the 

following links: 

https://www.westgateresorts.com/blog/3-ways-to-exchange-your-vacation-ownership/ 

https://www.westgateresorts.com/vacation-ownership/benefits-timeshare-ownership/ 

https://www.westgateresorts.com/vacation-ownership/how-it-works/ 
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property is located, and national and internet-based advertising does not become Florida-

targeted activity simply because Wesley’s customers can choose to vacation at a Florida 

timeshare property if they do not utilize one of the exchange systems promoted by Westgate.  

Otherwise, the jurisdictional analysis would improperly shift from “the defendant’s contacts 

with the forum State itself” to the tangential Florida contacts of third parties who do not 

reside in Florida.  Walden, 571 U.S. at 285.  Because Plaintiffs cannot establish that Wesley 

directly aimed the allegedly misleading or deceptive advertising at Florida or otherwise 

purposefully availed itself of the privilege of conducting activities in Florida, there is no 

specific personal jurisdiction. 

3. Plaintiffs Cannot Establish Relatedness 

 To evaluate relatedness, the Court must examine the “affiliation between the forum 

and the underlying controversy, focusing on any activity or occurrence that took place in the 

forum State.”  Waite v. All Acquisition Corp., 901 F.3d 1307, 1314 (11th Cir. 2018) (quoting 

Bristol-Myers Squibb Co. v. Super. Court, 137 S. Ct. 1773, 1780 (2017)) (internal marks 

omitted).  The Eleventh Circuit has held that, under either the effects test or a traditional 

minimum contacts analysis, “a tort arises out of or relates to the defendant’s activity in a state 

only if the activity is a ‘but-for’ cause of the tort.”  Waite, 901 F.3d at 1314 (internal marks 

and brackets omitted).  Putting aside the alleged injury in Florida, the only Florida 

connections alleged by Plaintiffs are that Wesley purportedly directs advertising and 

marketing at Florida, and certain of Wesley’s customers with Westgate timeshares reside in 

Florida or own timeshare interests in properties located in Florida.  (Doc. 1 ¶¶ 26-27).  After 

that allegation, Plaintiffs say nothing at all about Florida.  Instead, they allege that Wesley’s 
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marketing, advertising, and services in general are false and misleading to justify an 

injunction that would apply nationwide to restrict Wesley’s activities in every state.   

 No Florida-targeted activity is a “but for” cause of Plaintiffs’ claims, and Plaintiffs 

would almost certainly assert that the same purported activities are false and deceptive even 

if Florida was left out and they reached only the other states.  Because Plaintiffs cannot 

establish relatedness, their claims must be dismissed for lack of personal jurisdiction. 

B. In the Alternative, the Court Should Transfer Venue to the Middle 

District of Tennessee Pursuant to 28 U.S.C. § 1404(a) 

 

Pursuant to 28 U.S.C. § 1404(a), “[f]or the convenience of parties and witnesses [and] 

in the interest of justice, a district court may transfer any civil action to any other district or 

division where it might have been brought[.]”  28 U.S.C. § 1404(a).  “The purpose of 

[Section 1404(a)] is to prevent the waste of time, energy and money and to protect litigants, 

witnesses and the public against unnecessary inconvenience and expense,” Suomen Colorize 

Oy v. DISH Network, LLC, 801 F. Supp. 2d 1334, 1336-37 (M.D. Fla. 2011), by 

“determin[ing] the most convenient forum from among two or more possibly correct ones,” 

Dubin v. U.S., 380 F.2d 813, 816 (5th Cir. 1967).  Courts must “adjudicate motions for 

transfer according to an individualized, case-by-case consideration of convenience and 

fairness.”  Suomen Colorize Oy, 801 F. Supp. 2d at 1337 (internal quotation marks omitted).    

The analysis under Section 1404(a) requires a two-part inquiry.  First, the Court must 

determine whether Plaintiffs could have originally filed this action in the Middle District of 

Tennessee.  Mason v. Smithkline Beecham Clinical Labs., 146 F. Supp. 2d 1355, 1359 (S.D. 

Fla. 2001).  Second, the Court must “balance private and public factors to determine if 

transfer is justified.”  Id.  Here, both parts of this inquiry favor transfer.   
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1. Plaintiffs Could Have Brought This Action in the Middle District 

of Tennessee  

 

For the purposes of Section 1404(a), an action could “have been brought in a 

proposed transferee court if: (1) the court had jurisdiction over the subject matter of the 

action; (2) venue is proper there; and (3) the defendant is amenable to process issuing out of 

the transferee court.”  Suomen Colorize Oy, 801 F. Supp. 2d at 1337.  Here, Wesley agrees 

that there is federal question and supplemental jurisdiction over Plaintiffs’ Lanham Act and 

FDUTPA claims.  See 15 U.S.C. § 1121(a); 28 U.S.C. § 1367(a).  Venue is also proper in the 

Middle District of Tennessee because Wesley is subject to personal jurisdiction, and thus 

resides, in the Middle District of Tennessee.  See 28 U.S.C. § 1391(c)(2).  Wesley is 

organized and maintains its principal place of business in the Middle District of Tennessee, 

making it subject to general jurisdiction there.  (See Doc. 1 ¶ 23; Ex. 1 ¶ 5).  Finally, Wesley 

is amenable to process in the Middle District of Tennessee.  (Ex. 1 ¶ 11).  For these reasons, 

Plaintiffs could have brought this action in the Middle District of Tennessee.   

2. The Relevant Factors Favor Transfer 

 

Section 1404(a)’s purpose “is to prevent the waste of time, energy and money and to 

protect litigants, witnesses and the public against unnecessary inconvenience and expense.” 

VanDusen v. Barrack, 376 U.S. 612, 616 (1964) (internal quotation marks omitted).  To 

evaluate whether considerations of convenience, fairness, and judicial economy support 

transfer, the Court must undertake a multi-prong analysis of the following factors:  

(1) the convenience of the witnesses; (2) the location of relevant 

documents and the relative ease of access to sources of proof; (3) the 

convenience of the parties; (4) the locus of operative facts; (5) the 

availability of process to compel the attendance of unwilling witnesses; 

(6) the relative means of the parties; (7) a forum’s familiarity with the 
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governing law; (8) the weight accorded a plaintiff’s choice of forum; and 

(9) trial efficiency and the interests of justice, based on the totality of the 

circumstances. 

 

Maxon v. Sentry Life Ins. Co., No. 6:17-cv-1569-Orl-40TBS, 2018 WL 3850011, at *2 (M.D. 

Fla. Apr. 11, 2018) (internal quotation marks omitted).  Among these factors, “no single 

factor is dispositive” and some factors carry greater weight than others.  LaPenna v. SunTrust 

Bank, No. 3:09-CV-01213-J-25TEM, 2010 WL 11623403, at *2 (M.D. Fla. May 3, 2010) 

The relevant factors favor transfer to the Middle District of Tennessee.  The 

convenience of the witnesses “is probably considered the single most important factor in 

determining whether a transfer should be granted.”  Pac. Coast Marine Windshields Ltd. v. 

Malibu Boats, LLC, No. 6:10-cv-1285-Orl-28DAB, 2011 WL 13142151, at *3 (M.D. Fla. 

Sept. 20, 2011) (internal quotation marks and brackets omitted).  In weighing this issue, not 

all witnesses are equal, and the Court must focus on “the convenience of the key witnesses.”  

Watson v. Cmty. Educ. Centers, Inc., No. 2:10-CV-00778-36SPC, 2011 WL 3516150, at *4 

(M.D. Fla. Aug. 11, 2011) (emphasis added); see also Trace-Wilco, Inc. v. Symantec Corp., 

No. 08-80877-CIV, 2009 WL 455432, at *3 (S.D. Fla. Feb. 23, 2009) (transferring a patent 

infringement action to Northern California despite patent inventor and plaintiff’s principals 

residing in Florida because witnesses “knowledgeable about the infringement issues are 

located in northern California” (internal quotation marks omitted and emphasis in original)).   

Key witnesses in false advertisement cases include current and “former employees 

involved in the advertisement” and services, current and “former officers who dealt with 

[defendant’s] financials, and persons involved in the transaction[s].”  Advantus, Corp. v. 

Sandpiper of Cal., Inc., No. 3:18-CV-1368-J-34JRK, 2019 WL 4751725, at *33 (M.D. Fla. 
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Sept. 30, 2019) (granting transfer of a false-advertising action to the forum where the most 

employee witnesses were located even though the non-party witnesses resided in neither the 

transferee nor transferor state); Oscar Mayer Foods Corp. v. Bryan Foods, Inc., No. 1:89-

CV-364-RHH, 1989 WL 164358, at *2 (N.D. Ga. July 20, 1989) (granting transfer of a 

Lanham Act claim to the forum “where all [of defendant’s] senior executives, including those 

who make advertising decisions, reside”).  For false advertising claims arising from 

nationwide advertisements, such as Plaintiffs’ claims here, courts afford the location of the 

defendant’s party witnesses even greater weight because the claims do “not arise in one 

particular district” and Plaintiffs’ witnesses are “of little significance” as “[c]onfusion must 

be proven by relevant market research and consumer surveys.”  Oscar Mayer Foods Corp., 

1989 WL 164358, at *2. 

As set forth in the attached declaration, the key witnesses in this action include 

Wesley’s current and former officers and employees who will testify about Wesley’s 

business practices, the services provided by Wesley to its customers, the development and 

content of the at-issue advertising and marketing materials, the agreements between Wesley 

and its customers, and the outcome and success rate of Wesley’s cancellation services.  (Ex. 

2 at 3-5).  Although Wesley expects that it will be able to arrange for the attendance of 

current officers and employees, the same cannot be said of former employees, who are not 

under the control of Wesley and will be outside the range for compulsory process.  Other 

non-party witnesses also work and reside in Tennessee, including the outside agent who 

handled the purchasing and production of Wesley’s television advertising for several years 

and Wesley’s counsel in prior litigation that Plaintiffs allege is used by Wesley to falsely 
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bolster its record against the timeshare industry and mislead consumers into believing 

Wesley has legal expertise to cancel timeshare contracts.  (See id. at 5; Doc. 1 ¶¶ 44-45). 

At the same time, transfer will not meaningfully inconvenience Westgate or its 

witnesses.  Westgate maintains significant operations (including at least three resorts) in 

Tennessee,
6
 and its counsel has an office in Tennessee.

7
  Although an unknown number of 

Westgate employees may reside in Florida, that fact is less important than the location of 

Wesley’s witnesses in the context of a case alleging misleading advertising and marketing.  

See Oscar Mayer, 1989 WL 164358, at *2; Advantus, 2019 WL 4751725, at *33.   

Wesley’s physical records and advertising materials are likewise located in 

Tennessee.  (Ex. 1 ¶ 13).  “Even in the age of electronic discovery, considerations of physical 

evidence remain meaningful in § 1404(a) analysis.”  Large Audience Display Sys., LLC v. 

Tennman Prods., LLC, No. 2:09-cv-356-TJW-CE, 2011 WL 1235354, at *4, *6 (E.D. Tex. 

Mar. 30, 2011) (granting transfer in part because “Defendants allege[d] that the bulk of 

documents and other sources of proof” were located in the transferee district).  Accordingly, 

this factor weighs in favor of transfer to the Middle District of Tennessee.  See Clark v. 

Crews, No. 8:13-cv-2642-T-30MAP, 2014 WL 667825, at *2 (M.D. Fla. Feb. 20, 2014) 

(granting transfer to Jacksonville Division in part because “almost all of the relevant 

documents [and] . . . the relevant medical records and other records related to [plaintiff’s] 

medical treatment” were located in Jacksonville); Sessions v. Atl. Recording Corp., No. 6:10-

cv-1568-Orl-28GJK, 2011 WL 3754601, at *4-*5 (M.D. Fla. Aug. 11, 2011), rpt. and 

                                                           
6
 https://www.westgatereservations.com/lp/tennessee/?mktsrc=0510989&gclid=EAIaIQobChMI0Kicjd-

w5gIVEXiGCh0uJAVdEAAYASAAEgJPWvD_BwE (last visited Dec. 18, 2019). 

 
7
 https://www.gmlaw.com/offices/nashville/  (last visited Dec. 18, 2019). 
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recomm’n adopted, 2011 WL 3809774 (M.D. Fla. Aug. 25, 2011) (granting transfer in part 

because “the majority of the documents relating to the [facts] at issue are located” in 

transferee district and rejecting argument that defendants must “demonstrate how it would be 

an undue burden for [plaintiffs] to produce those documents in the Middle District”).   

“The locus of operative facts refers to the specific actions or omissions that gave rise 

to the cause of action,” Watson, 2011 WL 3516150, at *5, and “only the events that directly 

give rise to a claim are relevant,” Bennett Eng’g Grp., Inc. v. Ashe Indus., Inc., No. 6:10-cv-

1697-Orl-28GJK, 2011 WL 836988, at *2 (M.D. Fla. Mar. 8, 2011) (quoting Jenkins Brick 

Co. v. Bremer, 321 F.3d 1366, 1371 (11th Cir. 2003)).  Not all of the critical events need to 

have occurred in the transferee district; as long as most of them occurred there, this factor 

favors transfer.  See Watson, 2011 WL 3516150, at *5-*6 (granting transfer where events 

relevant to most claims took place in transferee district, although “the record support[ed] 

[the] contention” that “the fraudulent inducement occurred” in transferor district); Seal 

Shield, LLC v. Otter Prods., LLC, No. 6:13-cv-967-Orl-37DAB, 2013 WL 6017330, at *3, *6 

(M.D. Fla. Nov. 13, 2013) (granting transfer in part because “[n]early all of the operative 

facts” occurred in transferee district).  In this case, the vast majority – if not all – of the 

relevant events occurred in the Middle District of Tennessee.  Wesley creates the content for 

its advertisements, disseminates its advertisements to a nationwide audience, and conducts its 

timeshare cancellation services for customers from its office in the Middle District of 

Tennessee.  (Ex. 1 ¶ 4; Ex. 2 ¶ 3).  Accordingly, the Middle District of Tennessee is the locus 

of operative facts.  See Schuur v. Walt Disney Co., No. 98 CIV. 2212 (LAP), 1998 WL 

190321, at *5 (S.D.N.Y. Apr. 21, 1998) (transferring false advertising claims under the 
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Lanham Act and focusing on where “writing, acquisition, creation, marketing, production 

and distribution” of false or misleading content occurred).
8
    

Plaintiff’s choice of forum and this forum’s familiarity with the governing law do not 

overcome the strong reasons supporting transfer to the Middle District of Tennessee.  

Although courts “[g]enerally” give “strong consideration” to a plaintiff’s forum choice, 

Suomen Colorize Oy, 801 F. Supp. 2d at 1338, they retain “broad discretion in matters of 

transfer to avoid unnecessary inconvenience to parties, their witnesses and the public, and to 

promote judicial economy,” Watson, 2011 WL 3516150, at *2 (discussing and applying 

factors that mitigate plaintiff’s forum choice).  Where, as here, the operative facts “did not 

occur within the forum,” Plaintiffs’ choice deserves less weight.  See Suomen Colorize Oy, 

801 F. Supp. 2d at 1338.  Familiarity with the governing law is likewise “one of the least 

important factors” and cannot overcome the other factors supporting transfer.  See CYI, Inc. 

v. Ja-Ru, Inc., 913 F. Supp. 2d 16, 26 (S.D.N.Y. 2012) (transferring action filed in New York 

to Florida despite the presence of New York state-law claims, which “weigh[ed] against 

transfer, albeit not heavily”).  Plaintiffs’ Lanham Act claim arises under federal law with 

which the Middle District of Tennessee will be equally familiar, and while Plaintiffs also 

assert FDUTPA claim, there is no reason to believe that a federal district court in Tennessee 

will have difficulty applying the statute.  

                                                           
8
 Wesley’s revenues are a mere fraction of Plaintiffs’ reported revenue of over $1 billion. See 

https://www.bizjournals.com/orlando/news/2016/10/31/philanthropy-piers-predators-a-look-back-at-david.html 

(last visited Dec. 17, 2019); Westgate Resorts, Ltd. v. Consumer Prot. Grp., LLC, 285 P.3d 1219, 1220 (Utah 

2012) (“In 2007, Westgate grossed over one billion dollars in revenue and had approximately 400,000 owners 

of fractional interests in properties worldwide.”).  Nevertheless, the parties’ relative means is a neutral factor, 

and Wesley does not contend that its resources would only allow for a defense in Tennessee. 
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Finally, adjudication will be more efficient if this case is transferred to the Middle 

District of Tennessee.  First, the evidence and key witnesses are in Tennessee, meaning that 

maintaining the action in Orlando will be inefficient and unnecessarily expensive. See, e.g., 

Brandywine Commc’ns Techs., LLC v. Toshiba Corp., No. 6:11-cv-1856-Orl-36DAB, 2012 

WL 8281188, at *7-*8 (M.D. Fla. Mar. 26, 2012) (holding that “it would be more efficient 

and practical to try this case in the Northern District of California” because “the majority of 

likely party and third-party witnesses and relevant documents are located” there); Osgood v. 

Discount Auto Parts, LLC, 981 F. Supp. 2d 1259, 1267 (S.D. Fla. 2013) (holding that 

efficiency “weighs in favor of transfer because majority of the witnesses are located in the 

Middle District, and [thus] holding the trial in Jacksonville will be more efficient”).  Second, 

“the relative congestion of cases in the competing forums” supports transfer.  See Grail 

Semiconductor, Inc. v. Stern, No. 12-60976-Civ, 2013 WL 2243961, at *6 (S.D. Fla. May 21, 

2013).  Courts address this issue by examining court caseload statistics.  See Thermal Tech., 

Inc. v. Dade Serv. Corp., 282 F. Supp. 2d 1373, 1378 (S.D. Fla. 2003).  As this Court knows, 

the Middle District of Florida remains “one of the busiest federal district courts in the 

nation.”  Colo. Boxed Beef Co. v. Coggins, No. 8:07-CV-00223–T-24MAP, 2007 WL 

917302, at *4 (M.D. Fla. Mar. 23, 2007) (weighing this fact in favor of transfer).  According 

to the September 2019 Federal Court Management Statistics, there are 549 pending cases per 

judge and 362 civil cases over three years old in the Middle District of Florida versus 479 

pending cases per judge and 51 cases over three years old in the Middle District of 
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Tennessee.  The total number of case filings in the Middle District of Florida was 10,948 for 

2019 whereas in the Middle District of Tennessee this number was just 2,182.
9
  

III. CONCLUSION 

Wesley does not have sufficient contacts with Florida to support the exercise of 

specific personal jurisdiction, and the Middle District of Tennessee is a far more convenient 

forum for the parties and the witnesses based on the relevant transfer factors. 

WHEREFORE, Wesley requests that this Court (1) dismiss Plaintiffs’ Complaint 

(Doc. 1) for lack of personal jurisdiction; (2) alternatively, transfer this action to the Middle 

District of Tennessee; and (3) grant such other and further relief as is just and appropriate. 

CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 3.01(g) 

 

I hereby certify that on December 3, 2019, undersigned counsel for Defendant 

conferred with counsel for Plaintiffs in a good faith effort to resolve the issues raised herein. 

At that time, Plaintiffs did not agree to the relief requested in this Motion. 

/s/ David B. King  

David B. King 

Florida Bar No.: 0093426 

Vincent Falcone III 

Florida Bar No.: 0058553 

Robyn M. Kramer 

Florida Bar No. 0118300 

KING, BLACKWELL, ZEHNDER  

& WERMUTH, P.A. 

P.O. Box 1631 

Orlando, FL 32802-1631 

Telephone: (407) 422-2472 

Facsimile: (407) 648-0161 

dking@kbzwlaw.com  

vfalcone@kbzwlaw.com  
                                                           
9
 See Admin. Office of the U.S Courts, U.S. District Courts - Federal Court Management Statistics, Sept. 30, 

2019, available at https://www.uscourts.gov/sites/default/files/data_tables/fcms_na_distprofile0930.2019.pdf 

(last visited Dec. 17, 2019).   
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