
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
WYNDHAM VACATION 
OWNERSHIP, INC. et al.,  
 
 Plaintiffs, 
 
v. Case No:  6:18-cv-2171-Orl-31DCI 
 
REED HEIN & ASSOCIATES, LLC, 
BRANDON REED, TREVOR HEIN, 
THOMAS PARENTEAU, HAPPY 
HOUR MEDIA GROUP, LLC, 
MITCHELL R. SUSSMAN, KEN B. 
PRIVETT and SCHROETER 
GOLDMARK & BENDER, P.S., 
 
 Defendants. 
  

ORDER 

This cause comes before the Court for consideration without oral argument on the 

following motion: 

MOTION: PLAINTIFFS’ MOTION TO STRIKE DEFENDANT 
SCHROETER GOLDMARK & BENDER’S SECOND, 
FIFTH, AND SEVENTH AFFIRMATIVE DEFENSES   
(Doc. 130) 

FILED: October 1, 2019 

   

THEREON it is ORDERED that the motion is GRANTED in part and 
DENIED in part. 

I. Introduction 

In the latest chapter of these intensely litigated timeshare cases, Plaintiffs seek to strike 

three affirmative defenses asserted by Defendant Schroeter, Goldmark & Bender (SGB).  Doc. 130 
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(the Motion).  The affirmative defenses at issue are SGB’s Second, Fifth, and Seventh Affirmative 

Defenses.  See id.; Doc. 110 at 11-14. 

II. Discussion 

a. Legal Standards 

Federal Rule of Civil Procedure 8(b) provides that when a party responds to a pleading, it 

must “state in short and plain terms its defenses to each claim asserted against it.”  Fed. R. Civ. P. 

8(b).  Federal Rule 8(c) requires a party to “affirmatively state any avoidance or affirmative 

defense.”  Fed. R. Civ. P. 8(c).  “The purpose of Rule 8(c) is simply to guarantee that the opposing 

party has notice of any additional issue that may be raised at trial so that he or she is prepared to 

properly litigate it.”  Hassan v. U.S. Postal Service, 842 F.2d 260, 263 (11th Cir. 1988) (citation 

omitted).  Pursuant to Rule 12(f), “[t]he court may strike from a pleading an insufficient defense 

or any redundant, immaterial, impertinent, or scandalous matter.”  A motion to strike should only 

be granted if “the matter sought to be omitted has no possible relationship to the controversy, may 

confuse the issues, or otherwise prejudice a party.”  Reyher v. Trans World Airlines, Inc., 881 F. 

Supp. 574, 576 (M.D. Fla. 1995) (citations omitted).   

“By its very definition, ‘[a]n affirmative defense is established only when a defendant 

admits the essential facts of a complaint and sets up other facts in justification or avoidance.’  Thus, 

a defense which simply points out a defect or lack of evidence in a plaintiff's case is not an 

affirmative defense.”  Morrison v. Exec. Aircraft Refinishing, Inc., 434 F. Supp. 2d 1314, 1318 

(S.D. Fla. 2005) (citing In re Rawson Food Service, Inc., 846 F.2d 1343, 1349 (11th Cir.1988) and 

Will v. Richardson–Merrell, Inc., 647 F. Supp. 544, 547 (S.D.Ga.1986)).  Further, “[a]n affirmative 

defense is generally a defense that, if established, requires judgment for the defendant even if the 

plaintiff can prove his case by a preponderance of the evidence.” Luxottica Grp. S.P.A. v. Cash 
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Am. E., Inc., 198 F. Supp. 3d 1327, 1328 (M.D. Fla. 2016) (citing Wright v. Southland Corp., 187 

F.3d 1287, 1303 (11th Cir.1999)). 

Although “an affirmative defense may be stricken if it is legally insufficient, . . . striking a 

defense is a drastic remedy, which is disfavored by the courts.”  Adams v. JP Morgan Chase Bank, 

N.A., No. 3:11-cv-337-J-37MCR, 2011 WL 2938467, at *1 (M.D. Fla. July 21, 2011) (citations 

and internal quotation marks omitted); see also Somerset Pharm., Inc. v. Kimball, 168 F.R.D. 69, 

71 (M.D. Fla. 1996) (stating that motions to strike are not favored and are often considered time 

wasters).  “‘An affirmative defense is insufficient as a matter of law only if: (1) on the face of the 

pleadings, it is patently frivolous, or (2) it is clearly invalid as a matter of law.’”  Adams, 2011 WL 

2938467, at *1 (citation omitted).  “Moreover, ‘[a]n affirmative defense will be held insufficient 

as a matter of law only if it appears that the Defendant cannot succeed under any set of facts which 

it could prove.’”  Id. (citation omitted).    

b. Second Affirmative Defense – “Florida’s Prohibition of Strategic Lawsuits Against 

Public Participation” 

The bulk of the briefing related to the Motion is focused upon SGB’s Second Affirmative 

Defense, in which SGB asserts that “the allegations pled in Counts II, IV, V, and VI of the 

Complaint are barred pursuant to Florida’s anti-SLAPP statutory provisions.”  Doc. 110 at 11 

(citing to Florida Statutes section 768.295).   

Plaintiffs’ primary thrust in the Motion is an attempt to convince the Court that Florida’s 

Anti-SLAPP statute “impermissibly infringes upon the Court’s jurisdiction.”  Doc. 130 at 3.  

Plaintiffs make detailed arguments that Florida’s Anti-SLAPP statute should not be applied in 

federal court based, among other things, upon the analysis in Shady Grove Orthopedic Associates., 

P.A. v. Allstate Insurance Co., 559 U.S. 393 (2010), Erie Railroad Co. v. Tompkins, 304 U.S. 64 
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(1938), and Carbone v. Cable News Network, Inc., 910 F.3d 1345 (11th Cir. 2018).  In addition, 

however, Plaintiffs assert that the Florida Anti-SLAPP statute is simply not a proper affirmative 

defense here.   

In response, SGB engages in a general defense of the application of Florida’s Anti-SLAPP 

statute to federal proceedings.  But in doing so, SGB misses the forest for the trees.  The Motion 

now before the Court is a motion to strike affirmative defenses pursuant to Rule 12(f).  Never in 

its response does SGB actually argue that the Second Affirmative Defense is an affirmative 

defense.  And perhaps for good reasons – it is not.  Indeed, this is best exemplified by the fact that 

not one of the cases cited by SGB involves an anti-SLAPP statute asserted as an affirmative 

defense.1  In each of the cases cited by SGB, the court considered a motion filed pursuant to a 

state’s anti-SLAPP statute, each of which is formulated differently by the various state legislatures.  

Some of the cases involved anti-SLAPP motions to strike claims and counterclaims, others 

involved anti-SLAPP motions to dismiss, and still others involved motions for summary judgment; 

but none involved an anti-SLAPP statute asserted as an affirmative defense.  And this makes sense, 

because an affirmative defense admits the essential facts of a claim and sets up other facts in 

 
1 The cases cited by SGB all involve consideration of Anti-SLAPP motions under various state 
laws: Godin v. Schenks, 629 F.3d 79, 88 (1st Cir. 2010); Henry v. Lake Charles American Press, 
LLC, 566 F.3d 164, 168–70, 182 (5th Cir. 2009); United States ex rel. Newsham v. Lockheed 
Missiles & Space Co., Inc., 190 F.3d 963, 971–73 (9th Cir. 1999); Parekh v. CBS Corp., No: 6:18-
cv-466-Orl-40TBS, 2019 WL 2744552, at *2 (M.D. Fla. July 1, 2019); Welk Resort Grp. Inc. v. 
Reed Hein & Associates, LLC, No.: 3:17-cv-01499-L-AGS, 2019 WL 1242446, at *2-9 (S.D. Cal. 
Mar. 18, 2019); Barnett v. Hall, Estill, Hardwick, Gable, Golden & Nelson, P.C., No. 18-cv-
00064-TCK-FHM, 2018 WL 4038117, at *2 (N.D. Okla. 2018); MyWebGrocer, Inc. v. Adlife 
Marketing & Communications Co., Inc., No. 5:16-cv-310, 2018 WL 8415139, at *2 (D. Vt. Jan. 
30, 2018); Davis v. McKenzie, No. 16-62499-CIV-COHN/SELTZER, 2017 WL 8809359, at *4 
(S.D. Fla. Nov. 3, 2017); Tobinick v. Novella, 108 F. Supp. 3d 1299, 1305 (S.D. Fla. June 4, 2015); 
Loop AI Labs Inc v. Gatti, No. 15–cv–00798–HSG, 2015 WL 5158458, at *2 (N.D. Cal. 2015); 
PGC Property, LLC v. Wainscott/Sagaponack Property Owners, Inc., 250 F. Supp. 2d 136, 144 
(E.D.N.Y. 2003); Globetrotter Software, Inc. v. Elan Computer Group, Inc., 63 F. Supp. 2d 1127, 
1130 (N.D. Cal. 1999).   
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justification or avoidance, while anti-SLAPP statutes target meritless claims.  So, the Motion is 

due to be granted such that the Second Affirmative Defense is stricken because it does not actually 

state an affirmative defense.  That said, it is likely that the ink spilled here will not be wasted, 

because if SGB does, in fact, file a motion pursuant to Florida’s Anti-SLAPP statute, the Court 

may have to receive briefing on, and decide, the issues raised most prominently by the parties in 

relation to the Motion.  But the Court will not now provide an advisory opinion on the applicability 

of the state statute in federal court. 

c. Fifth Affirmative Defense – “The Pursuit of Legal Remedies Constitutes No ‘Trade or 

Commerce’” 

As to SGB’s Fifth Affirmative Defense, Plaintiffs assert that it should be stricken because 

it is simply a denial of an element of Count V of the Amended Complaint, which alleges a violation 

of Florida’s Deceptive and Unfair Trade Practices Act (FDUTPA).  Doc. 130 at 21.  Alternatively, 

Plaintiffs state that the Fifth Affirmative Defense should be treated as a denial.  Id. at 22.   In 

response, SGB appears to argue that the Fifth Affirmative Defense should not be stricken because 

it alleges “matters extraneous to the plaintiff’s prima facie case as pled.”  Doc. 148 at 16.  SGB 

also makes a rather conclusory argument that denials mislabeled as affirmative defenses should 

not be stricken, but that Plaintiffs’ failed to establish that the Fifth Affirmative Defense should be 

considered as a denial.  Id. at 16-17.  The Court agrees with Plaintiffs that the Fifth Affirmative 

Defense is not, in fact, an affirmative defense.  That said, the Court will not strike it, but instead 

will deem it a denial of an element of Plaintiffs’ FDUPTA claim, i.e. that the conduct at issue was 

not a deceptive act or unfair trade practice.  See, e.g., Dolphin LLC v. WCI Cmtys., Inc., 715 F.3d 

1243, 1250 (11th Cir. 2013) (listing the elements of FDUPTA as “(1) a deceptive act or unfair 

trade practice; (2) causation; and (3) actual damages”).  
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d. Seventh Affirmative Defense – “Unclean Hands Doctrine” 

As to SGB’s Seventh Affirmative Defense, which asserts Florida’s unclean hands doctrine, 

Plaintiffs argue that the affirmative defense is inapposite to the legal – as opposed to equitable – 

claims in the Amended Complaint.  Doc. 130 at 22-24.  Plaintiffs also argue  that to the extent the 

Affirmative Defense targets the injunctive relief sought in the Amended Complaint, it is still 

inapplicable because, as pled, the Affirmative Defense relates to allegedly wrongful conduct 

directed to the timeshare owners, not SGB.  Doc. 130 at 22-24.  As to the former, SGB never 

argues in its response that its affirmative defense applies to any aspect of the Amended Complaint 

other than the request for injunctive relief, thus conceding the issue.  See Doc. 148 at 17-20.  As 

to the latter, Plaintiffs are correct that the Affirmative Defense relates solely to allegedly wrongful 

conduct directed to the timeshare owners, not SGB.  In a related case, the Court struck a similarly-

focused affirmative defense asserted by SGB.  See Orange Lake Country Club, Inc. et. al. v. Reed 

Hein & Associates., LLC, et al, Case No. 6:17-cv-1542-ORL-31DCI at Doc. 284, 3-4 (M.D. Fla. 

Feb. 7, 2019).  There, the Court struck the affirmative defense of unclean hands as legally 

insufficient and explained further that:  

[T]he Court is concerned that allowing Defendants to assert the affirmative defense 
of unclean hands may serve to confuse the issues and prejudice Plaintiffs.  Indeed, 
whether Plaintiffs had unclean hands in dealing with their timeshare owners is not 
an issue as it pertains to Defendants’ affirmative defense of unclean hands.  
Calloway v. Partners Nat’l Health Plans, 986 F.2d 446, 450-51 (11th Cir. 1993) 
(stating that the doctrine of unclean hands does not bar relief unless the defendant 
can show that it was personally injured by plaintiff’s wrongdoing). 
 

6:17-cv-1542-ORL-31DCI at Doc. 284, 3-4.  To the extent that Affirmative Defense Seven targets 

the injunctive relief sought in the Amended Complaint, the Court’s prior reasoning holds true here.  

The Seventh Affirmative Defense, as pled, is due to be stricken as legally insufficient and because 

Case 6:18-cv-02171-GAP-DCI   Document 156   Filed 12/11/19   Page 6 of 7 PageID 4517



- 7 - 
 

it concerns allegedly wrongful conduct that targeted the timeshare owners, and not SGB, and did 

not harm SGB in any way, and will serve to confuse the issues or otherwise prejudice Plaintiffs.2 

III. Conclusion 

Accordingly, the Motion (Doc. 130) is: 

1. Granted in part, such that: 

a. the Second and Seventh Affirmative Defenses are Stricken; and 

b. the Fifth Affirmative Defense is deemed a denial; and 

2. Denied in all other respects. 

DONE and ORDERED in Orlando, Florida on December 11, 2019. 

 

 

 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 

 
2 However, as the Court stated in Orange Lake, SGB has sufficiently placed Plaintiffs on notice 
that SGB may attempt to assert at trial that any alleged conduct undertaken by SGB was due to 
Plaintiffs’ allegedly wrongful conduct as set forth in the Seventh Affirmative Defense.  The Court 
views this not as an affirmative defense, but simply as an attempt by SGB to explain and give 
context to its actions at trial (although the undersigned makes no finding as to the relevance or 
admissibility of such an argument or evidence in support thereof).  Such an assertion does not 
appear to rise to the level of an avoidance of the claim.  See In re Rawson Food Serv., Inc., 846 
F.2d 1343, 1349 (11th Cir. 1988) (“An affirmative defense raises matters extraneous to the 
plaintiff's prima facie case; as such, they are derived from the common law plea of ‘confession 
and avoidance.’  On the other hand, some defenses negate an element of the plaintiff's prima facie 
case; these defenses are excluded from the definition of affirmative defense in Fed.R.Civ.P. 8(c).”) 
(citations omitted). 
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