
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
WYNDHAM VACATION 
OWNERSHIP, INC. et al.,  
 
 Plaintiffs, 
 
v. Case No:  6:18-cv-2171-Orl-31DCI 
 
REED HEIN & ASSOCIATES, LLC, 
BRANDON REED, TREVOR HEIN, 
THOMAS PARENTEAU, HAPPY 
HOUR MEDIA GROUP, LLC, 
MITCHELL R. SUSSMAN, KEN B. 
PRIVETT and SCHROETER 
GOLDMARK & BENDER, P.S., 
 
 Defendants. 
  

ORDER 

This cause comes before the Court for consideration without oral argument on the 

following motion: 

MOTION: Motion to Strike Defendants’ Affirmative Defenses (Doc. 131) 

FILED: October 1, 2019 

   

THEREON it is ORDERED that the motion is GRANTED in part and 
DENIED in part. 

I. Introduction 

Before the Court is Plaintiffs’ motion to strike eleven affirmative defenses asserted by 

Defendants Reed Hein & Associates, LLC d/b/a Timeshare Exit Team, Brandon Reed, Trevor 

Hein, Thomas Parenteau, and Happy Hour Media Group, LLC (collectively, for purposes of this 

Order, Reed Hein).  Doc. 131 (the Motion).  The affirmative defenses at issue are Reed Hein’s 
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Fourth through Sixth, Eighth, Tenth through Twelfth, Fifteenth, Seventeenth, Twentieth, and 

Twenty-First Affirmative Defenses.  See id.; Doc. 114 at 21-25. 

II. Discussion 

a. Legal Standards 

Federal Rule of Civil Procedure 8(b) provides that when a party responds to a pleading, it 

must “state in short and plain terms its defenses to each claim asserted against it.”  Fed. R. Civ. P. 

8(b).  Federal Rule 8(c) requires a party to “affirmatively state any avoidance or affirmative 

defense.”  Fed. R. Civ. P. 8(c).  “The purpose of Rule 8(c) is simply to guarantee that the opposing 

party has notice of any additional issue that may be raised at trial so that he or she is prepared to 

properly litigate it.”  Hassan v. U.S. Postal Service, 842 F.2d 260, 263 (11th Cir. 1988) (citation 

omitted).  Pursuant to Rule 12(f), “[t]he court may strike from a pleading an insufficient defense 

or any redundant, immaterial, impertinent, or scandalous matter.”  A motion to strike should only 

be granted if “the matter sought to be omitted has no possible relationship to the controversy, may 

confuse the issues, or otherwise prejudice a party.”  Reyher v. Trans World Airlines, Inc., 881 F. 

Supp. 574, 576 (M.D. Fla. 1995) (citations omitted).   

“By its very definition, ‘[a]n affirmative defense is established only when a defendant 

admits the essential facts of a complaint and sets up other facts in justification or avoidance.’  Thus, 

a defense which simply points out a defect or lack of evidence in a plaintiff's case is not an 

affirmative defense.”  Morrison v. Exec. Aircraft Refinishing, Inc., 434 F. Supp. 2d 1314, 1318 

(S.D. Fla. 2005) (citing In re Rawson Food Service, Inc., 846 F.2d 1343, 1349 (11th Cir.1988) and 

Will v. Richardson–Merrell, Inc., 647 F. Supp. 544, 547 (S.D.Ga.1986)).  Further, “[a]n affirmative 

defense is generally a defense that, if established, requires judgment for the defendant even if the 

plaintiff can prove his case by a preponderance of the evidence.” Luxottica Grp. S.P.A. v. Cash 
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Am. E., Inc., 198 F. Supp. 3d 1327, 1328 (M.D. Fla. 2016) (citing Wright v. Southland Corp., 187 

F.3d 1287, 1303 (11th Cir.1999)). 

Although “an affirmative defense may be stricken if it is legally insufficient, . . . striking a 

defense is a drastic remedy, which is disfavored by the courts.”  Adams v. JP Morgan Chase Bank, 

N.A., No. 3:11-cv-337-J-37MCR, 2011 WL 2938467, at *1 (M.D. Fla. July 21, 2011) (citations 

and internal quotation marks omitted); see also Somerset Pharm., Inc. v. Kimball, 168 F.R.D. 69, 

71 (M.D. Fla. 1996) (stating that motions to strike are not favored and are often considered time 

wasters).  “‘An affirmative defense is insufficient as a matter of law only if: (1) on the face of the 

pleadings, it is patently frivolous, or (2) it is clearly invalid as a matter of law.’”  Adams, 2011 WL 

2938467, at *1 (citation omitted).  “Moreover, ‘[a]n affirmative defense will be held insufficient 

as a matter of law only if it appears that the Defendant cannot succeed under any set of facts which 

it could prove.’”  Id. (citation omitted).    

b. The Fifth, Eighth, Eleventh, and Twelfth Affirmative Defenses 

Plaintiffs move to strike Reed Hein’s Fifth, Eighth, Eleventh, and Twelfth Affirmative 

Defenses on the basis that they are not affirmative defenses, but instead denials.  Doc. 131 at 2-4.  

Reed Hein appears to concede that they are denials mislabeled as affirmative defenses and asks 

that they be deemed denials and not stricken, citing to decisions of courts within this District taking 

similar action.  Doc. 144 at 4.  The Court agrees with Plaintiffs that the Fifth, Eighth, Eleventh, 

and Twelfth Affirmative Defenses are not true affirmative defenses.  Instead, these defenses are 

denials of allegations in the Amended Complaint.  See In re Rawson Food Serv., Inc., 846 F.2d 

1343, 1349 (11th Cir. 1988) (“A defense which points out a defect in the plaintiff’s prima facie 

case is not an affirmative defense.”); see also Bluewater Trading LLC v. Willmar, Inc., 2008 WL 

4179861, at *2 (S.D. Fla. Sept. 9, 2008) (“[W]here a party labels a specific denial as a defense in 
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its pleadings, courts will generally treat the defense as a denial.”).  But the Court agrees with Reed 

Hein that the defenses at issue should simply be deemed denials and not stricken, a course this 

Court has taken in similar cases.  See Westgate Resorts v. Reed Hein et al., 6:18-cv-1088-Orl-

31DCI, at Doc. 87 (M.D. Fla. Feb. 11, 2019) (citing Premium Leisure, LLC v. Gulf Coast Spa 

Mfrs., Inc., Case No. 8:08-cv-1048-T-24EAJ, 2008 WL 3927265, at *3 (declining to strike the 

defendant’s defense and instead treating it as a denial) (citing Home Mgmt., Sols., Inc. v. Prescient, 

Inc., 2007 WL 2412834, at *3 (S.D. Fla. Aug. 21, 2007))). 

c. The Fourth and Fifteenth Affirmative Defenses 

Plaintiffs seek to strike Reed Hein’s Fourth and Fifteenth Affirmative Defenses on the 

grounds that those defenses are insufficiently pled.  Doc. 131 at 4-5.  Indeed, the Fourth and 

Fifteenth Affirmative Defenses simply state that Plaintiffs lack standing because they “lack privity 

with Defendants,” and that “[a]ll of Plaintiffs’ claims are barred by the doctrine of laches,” 

respectively.  Doc. 114 at 22, 24.  Those defenses are bereft of any factual allegations.  In response 

to the Motion, Reed Hein makes arguments – both factual and legal – that appear to be derived 

from those defenses, but also makes the alternative request that the Court allow Reed Hein to re-

plead the affirmative defenses or file a more definite statement.  Doc. 144 at 5-6.  The Court agrees 

with Plaintiffs that the Fourth and Fifteenth Affirmative Defenses are insufficiently pled.  As such, 

they will be stricken.  But Reed Hein will be given leave to attempt to re-plead these defenses, if 

it so chooses. 

d. The Tenth and Twentieth Affirmative Defenses 

Plaintiffs seek to strike Reed Hein’s Tenth and Twentieth Affirmative Defenses on the 

basis that those defenses fail to place Plaintiffs on notice of the actual legal defenses, if any, 

asserted.  Doc. 131 at 6-7.  The Tenth and Twentieth Affirmative Defenses make assertions related 
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to the First Amendment of the United States Constitution, and the alleged predisposition of the 

timeshare owners to breach their contracts with Plaintiffs, respectively.  Doc. 114 at 23, 25.  Reed 

Hein asserts that the defenses at issue put Plaintiffs on notice of the “issues” and the “nature of the 

defenses,” but Reed Hein never actually states what each defense is, let alone explains why it is an 

affirmative defense.  Here, given the record before the Court in this case,1 the Court agrees with 

Plaintiffs that Reed Hein has failed to sufficiently plead its Tenth and Twentieth Affirmative 

Defenses.  Specifically, the Court agrees with Plaintiffs’ contention that each asserted defense 

should be stricken because each defense includes both a factual assertion and a legal concept, but 

neither ties the factual assertion to any actual affirmative defense, let alone the legal concept stated.  

Id.  So, as with the Fourth and Fifteenth Affirmative Defenses, Reed Hein’s failure to sufficiently 

plead the Tenth and Twentieth Affirmative Defenses serves to confuse the issues and may 

otherwise prejudice Plaintiffs.  But Reed Hein will be given leave to attempt to re-plead these 

defenses, if it so chooses. 

e. The Sixth Affirmative Defense 

Plaintiffs seek to strike Reed Hein’s Sixth Affirmative Defense on the basis that the defense 

is inapposite to the legal – as opposed to equitable – claims in the Amended Complaint.  Doc. 131 

at 7-9.  Plaintiffs also argue that to the extent the defense targets the injunctive relief sought in the 

Amended Complaint, it is still inapplicable because, as pled, the defense relates to allegedly 

wrongful conduct directed to the timeshare owners, not Reed Hein.  Id.  As to the former, Reed 

                                                 
1 Reed Hein correctly notes that in a similar case the Court denied a motion to strike a similar 
affirmative defense, but that denial was explicitly due to the plaintiffs’ failure in that case to 
successfully prosecute their motion; the Court never directly analyzed the affirmative defense, and, 
as such, the Court never passed on the sufficiency of the affirmative defense as a general matter.  
See Orange Lake Country Club, Inc., et al. v. Reed Hein & Assocs., LLC, et al., Case No. 6:17-cv-
1542-ORL-31DCI at Doc. 284 (M.D. Fla. Feb. 7, 2019).  
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Hein never argues in its response that its affirmative defense applies to any aspect of the Amended 

Complaint other than the request for injunctive relief, thus conceding the issue.  See Doc. 144 at 

8.  As to the latter, Plaintiffs are correct that the defense relates solely to allegedly wrongful 

conduct directed to the timeshare owners, not Reed Hein.  Further, in response, Reed Hein never 

addresses the legal concepts articulated by Plaintiffs in seeking to strike the affirmative defense, 

instead relying generally on the concept of notice pleading.  Doc. 144 at 8.  In this case and in a 

related case, the Court struck a similarly-focused affirmative defense asserted by Defendant SGB.  

See Doc. 156; Orange Lake Country Club, Inc. et. al. v. Reed Hein & Associates., LLC, et al., Case 

No. 6:17-cv-1542-ORL-31DCI at Doc. 284, 3-4 (M.D. Fla. Feb. 7, 2019).  In the Orange Lake 

case, the Court struck the affirmative defense of unclean hands as legally insufficient and explained 

further that:  

[T]he Court is concerned that allowing Defendants to assert the affirmative defense 
of unclean hands may serve to confuse the issues and prejudice Plaintiffs.  Indeed, 
whether Plaintiffs had unclean hands in dealing with their timeshare owners is not 
an issue as it pertains to Defendants’ affirmative defense of unclean hands.  
Calloway v. Partners Nat’l Health Plans, 986 F.2d 446, 450-51 (11th Cir. 1993) 
(stating that the doctrine of unclean hands does not bar relief unless the defendant 
can show that it was personally injured by plaintiff’s wrongdoing). 

 
6:17-cv-1542-ORL-31DCI at Doc. 284, 3-4.  To the extent that Reed Hein’s Sixth Affirmative 

Defense targets the injunctive relief sought in the Amended Complaint, the Court’s prior reasoning 

holds true here.  The Sixth Affirmative Defense, as pled, is due to be stricken as legally insufficient 

and because it concerns allegedly wrongful conduct that targeted the timeshare owners – not Reed 

Hein – and did not harm Reed Hein in any way, and will serve to confuse the issues or otherwise 

prejudice Plaintiffs. 
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f. The Seventeenth Affirmative Defense 

Plaintiffs seek to strike Reed Hein’s Seventeenth Affirmative Defense on the basis that the 

defense relies upon a misconception concerning standing.  Doc. 131 at 9-10.  In the Seventeenth 

Affirmative Defense, Reed Hein, citing legal authority, places Plaintiffs on notice that Reed Hein 

will challenge Plaintiffs’ standing to bring this action on behalf of its subsidiaries, which Reed 

Hein asserts are the actual parties to the contracts at issue in the Amended Complaint.  Doc. 114 

at 24-25.  In the Motion, Plaintiffs assert that Reed Hein is wrong and that both Plaintiffs and their 

wholly-owned subsidiaries “suffered concrete and particularized injury by breaches of the 

timeshare contracts.”  Doc. 131 at 10.  But that argument itself – relying as it does upon factual 

assertions concerning injury – evidences that the defense should not be stricken at this stage of the 

proceedings.  Thus, the Court finds that Plaintiffs failed to demonstrate that the defense at issue is 

legally insufficient, or that it has no possible relationship to the controversy, may confuse the 

issues, or may otherwise prejudice Plaintiffs. 

g. The Twenty-First Affirmative Defense 

Finally, Plaintiffs seek to strike Reed Hein’s Twenty-First Affirmative Defense on the basis 

that the defense is legally invalid.  Doc. 131 at 10-11.  In the Twenty-First Affirmative Defense, 

Reed Hein, asserts that, “To the extent Plaintiffs claims are premised on the notion that timeshare 

owners’ breach of contract, and Reed Hein’s encouragement or assistance to any breaches, are 

illegal or unlawful, there is nothing illegal or unlawful about breaching a contract.”  Doc. 114 at 

25.  In the Motion, Plaintiffs assert that “[t]here is no affirmative defense for a legal breach of 

contract.”  Doc. 131 at 11.  In response, Reed Hein fails to provide any legal support for the concept 

that there is, and instead seems to argue – a  bit disjointedly – that the defense is asserted to 

establish that the timeshare owners breached their contracts “on their own volition,” that they were 
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“predisposed” to breach their contracts, and that their decision to do so was “not illegal.”  Doc. 

144 at 10.  The Court finds that the Twenty-First Affirmative Defense, as pled, is not an affirmative 

defense, is legally insufficient, and may confuse the issues or otherwise prejudice Plaintiffs.  

Indeed, it is not clear what Reed Hein attempts to assert through the defense, especially given the 

fact that the proffered explanation of the defense concerning predisposition is not at all apparent 

from the language of the defense itself and, if accurate, seems to potentially be duplicative of the 

Twentieth Affirmative Defense.  And while the Court will strike the Twenty-First Affirmative 

Defense, Reed Hein will be given leave to attempt to re-plead that defense, if it so chooses. 

III. Conclusion 

Accordingly, the Motion (Doc. 131) is: 

1. GRANTED in part, such that: 

a. the Fifth, Eighth, Eleventh, and Twelfth Affirmative Defenses are deemed 

denials; 

b. the Fourth, Sixth, Tenth, Fifteenth, Seventeenth, Twentieth, and Twenty-First 

Affirmative Defenses are STRICKEN. 

2. DENIED in all other respects. 

DONE and ORDERED in Orlando, Florida on December 17, 2019. 

 

 
 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 
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