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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

CASE NO:  18-CV-02171-GAP-DCI 
 
WYNDHAM VACATION OWNERSHIP,  
INC., WYNDHAM VACATION  RESORTS,  
INC., WYNDHAM RESORT DEVELOPMENT  
CORPORATION, SHELL VACATIONS, 
LLC, SVC-WEST, LLC, SVC-AMERICANA,  
LLC and SVC-HAWAII, LLC 
 
  Plaintiffs, 
 
vs. 
 
REED HEIN & ASSOCIATES, LLC d/b/a 
TIMESHARE EXIT TEAM, BRANDON REED, 
TREVOR HEIN, THOMAS PARENTEAU,  
HAPPY HOUR MEDIA GROUP, LLC, 
MITCHELL R. SUSSMAN, ESQ., d/b/a 
THE LAW OFFICES OF MITCHELL 
REED SUSSMAN & ASSOCIATES, 
SCHROETER GOLDMARK & BENDER, 
P.S. and KEN B. PRIVETT, ESQ., 
 
  Defendants. 
__________________________________________/ 

 
CO-DEFENDANT, SGB’S, NOTICE OF OBJECTIONS TO AND APPEAL OF 

MAGISTRATE JUDGE DANIEL C. IRICK’S ORDER OF DECEMBER 9, 2019 (DE 155)  
 

 Schroeter, Goldmark & Bender, P.S. (hereinafter and above “SGB”), by and through its 

undersigned counsel, and pursuant to Rule 72(a) of the Federal Rules of Civil Procedure and 28 

U.S.C. § 636(b), hereby respectfully objects to the portion of Magistrate Judge Daniel C. Irick’s 

Order (DE 155) granting the Plaintiffs’ Motion to Compel the Production of Documents 

Improperly Withheld by Defendant SGB as Privileged, and in support thereof states as follows:   
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INTRODUCTION AND BASIS FOR RELIEF 

 SGB objects to Magistrate Judge Daniel C. Irick’s Order of December 9, 2019 granting the 

Plaintiffs’ Motion to Compel the Production of Documents Improperly Withheld by Defendant 

SGB as Privileged (“Motion to Compel”).1 More specifically, SGB objects to the Magistrate’s 

findings that “nothing in the SGB Response correlates the arguments therein to the SGB Privilege 

Logs” and that the merits of SGB’s arguments in its Response to the Motion to Compel 

(“Response”) likewise fail.2 SGB further objects to producing the documents it has withheld as 

referenced in its privilege logs on or before December 30, 2019.3  

 The Magistrate’s Order misapprehends both the burden of proof and the law of privilege.  

It plainly disregards the attorney-client relationship between SGB and hundreds of Wyndham 

timeshare owner/clients and the attorney-client privilege that belong exclusively to those timeshare 

owners, without allowing the owners to respond to the Plaintiffs’ allegations, i.e., that SGB was 

not their counsel and their claims of privilege were waived, despite the fact that none of SGB’s 

clients are parties to this litigation; nor did the Plaintiffs present the Magistrate with any competent 

evidence that SGB did not act as counsel for SGB’s Wyndham timeshare owner/clients.4  

Neither did the Magistrate permit SGB to present for in camera review any privileged 

communications that would have supported the attorney-client relationships with its clients. 

Instead, the Magistrate summarily concluded that SGB offered no competent evidence “to indicate 

that any particular timeshare owner had a subjective—let alone reasonable—belief that he was 

                                                           
1 See DE 155. 
2 See DE 155, at 6,  
3 See DE 155, at 34. 
4 The Plaintiffs only proffered a declaration by Lorenzo Alexander, an SGB client who claimed to have never spoken 
with SGB. See DE 124-11. However, SGB was engaged in negotiations with the Plaintiffs for the release of Mr. 
Alexander. See DE 128-10. Regardless of whether Mr. Alexander consulted directly with SGB, he admits to hiring 
TET as his agent. Regardless of whether he was satisfied with TET’s services, no direct consultation with SGB was 
necessary to establish an attorney-client relationship with the Firm. See JBJ Investment of South Florida, Inc. v. 
Southern Title Group, Inc., 251 So. 3d 173, 178 (Fla. 4th DCA 2018). 
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being represented by counsel. And there is no evidence that any individual timeshare owner ever 

consulted with, met with, or otherwise communicated with SGB [] in any meaningful way.”5 In 

this respect, the Magistrate failed to distinguish between SGB and other Defendants in this 

litigation, improperly assuming that Defendants’ claims of privilege all turn on similar facts.6.  

Here, copious communications between the Plaintiffs and SGB support that SGB was 

engaged in the practice of law, advising clients and negotiating for contractual relief on their 

behalf.7 The actions of Co-Defendants should have had no bearing on whether SGB was 

representing the timeshare owners referred to the Firm by TET, as Plaintiffs contend.8 To the 

contrary, the declarations of individuals with no ties to SGB are hardly evidence concerning the 

existence vel non of an attorney-client relationship with SGB, 9 particularly in the face of a sworn 

affidavit from an SGB attorney, Tom Breen, attesting to the existence of that relationship.10 That 

relationship would have been amply supported by the in camera documents proffered by SGB.11 

 The Order applies the wrong legal standard. Federal common law should have guided the 

Magistrate’s analysis.12 As a result, the Magistrate used a test applied in Florida to assess the 

existence of an attorney-client relationship in the absence of a formal retainer agreement, where 

an attorney disputes the existence of that relationship with the putative client. That test should not 

have been applied here, where third parties who are adversarial to the law firm’s clients are 

                                                           
5 See DE 155, at 24. 
6 See DE 155, at 5. 
7 See DE 128-1; DE 128-2; DE 128-8; DE 128-10. 
8 See DE 124, at 5-7. 
9 See DE 124-19, 124-11, 124-7. Neither Tracy Mattern or Tanya L. Freeman were clients of SGB. Notably, Ms. 
Freeman was a TET employee who stopped working for the company long before SGB was retained by TET to provide 
legal services on behalf of certain timeshare owners. 
10 See DE 128-3. Attached hereto is an affidavit from another SGB lawyer, Joe Solseng, elaborating on the Firm's 
legal services. See Exhibit A. 
11 SGB is attaching several affidavits from SGB’s timeshare owner/clients specifically demonstrating that SGB was 
their counsel and that they understood their communications with SGB and their agent, TET, to be confidential. See 
Comp. Exhibit B, Affidavits of SGB’s Timeshare Owner/Clients. 
12 See DE 155, at 9 n. 4; DE 128, at 6.  
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challenging the very existence of the attorney-client relationship. No legal doctrine permits a 

client’s adversary to access privileged and protected materials in aid of its case.13 

The mere fact that Reed Hein & Associates, LLC d/b/a Timeshare Exit Team’s ( “TET”) may 

have retained SGB to render legal services on behalf of certain owners did not prevent SGB from 

forming an attorney/client relationship with those owners; nor did it waive privilege. To the 

contrary, the moment that SGB began negotiating on behalf of its clients for their release from 

adhesive timeshare contracts, that relationship was established.14 As a matter of law, if clients were 

released from their contracts as a result of SGB’s efforts, SGB was indisputably acting as the legal 

counsel for those affected individuals and families.15  

The Magistrate arrived at his decision without reviewing the Plaintiffs’ Requests for 

Production or SGB’s responses and objections thereto as is appropriate under Middle District 

Local Rule 3.04(a).16 Both the Plaintiffs and the Magistrate failed to consider the specific Requests 

for Production in dispute. For this reason alone, the Motion to Compel should have been denied.17  

The Magistrate’s Order improperly requires SGB to divulge privileged information to 

demonstrate the formation of attorney-client relationships, including unredacted retainer 

agreements and/or the substance of privileged communications with clients to essentially prove 

that they consulted with SGB or believed that SGB represented them.18 SGB, however, met its 

burden to demonstrate the existence of privileged attorney-client relationships between the firm 

                                                           
13 See, e.g., Coates v. Akerman, Senterfitt & Eidson, P.A., 940 So. 2d 504 (Fla. 2d DCA 2006; Marcus & Marcus, P.A. 
v. Sinclair, 731 So. 2d 845 (Fla. 3d DCA 1999); Devault v. Isdale, No: 6:15–cv–135–Orl–37TBS, 2015 WL 6468038, 
(M.D. Fla. Oct. 26, 2015). 
14 In fact, the Firm would suggest that any effort on its part to deny the existence of that relationship would be deemed 
frivolous in litigation between any of these timeshare owners and the Firm. See The Florida Bar v. King, 664 So. 2d 
925, 927 (1995). 
15 See, e.g., In re Fundamental Long Term Care, Inc., 489 B.R. 451, 462-63(Bankr. M.D. Fla. 2013); Keepsake, Inc. 
v. P.S.I. Industries, Inc., 33 F. Supp. 2d 1033, 1036 (M.D. Fla. 1999). 
16 See DE 155, at 19. 
17 See DE 155, at 19.                              
18 See DE 155, at 19.  
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and its Wyndham owner/clients and the application of the work product doctrine. Not only did 

SGB present competent evidence in support of those relationships, it also made a proffer to the 

Magistrate of privileged documents for in camera review and additional documents that it could 

not otherwise provide given the practical limitations of overburdening the docket with excessive 

electronic data.19 Accordingly, SGB objects to the Magistrate’s Order of December 9, 2019 

granting the Plaintiffs’ Motion to Compel. 

RELIEF REQUESTED 

 SGB respectfully requests that the Court find the Magistrate’s Order to be clearly erroneous 

and contrary to law with respect to the findings and decision therein concerning SGB and set aside 

the Order to the extent it grants the Plaintiffs’ Motion to Compel the Production of Documents 

Improperly Withheld by Defendant SGB as Privileged and orders SGB to provide to the Plaintiffs 

the documents and materials identified on SGB’s privilege logs on or before December 30, 2019. 

MEMORANDUM OF LEGAL AUTHORITY 

I. Legal Standard 

Fed. R. Civ. P. 72(a) allows a party to seek review of a magistrate judge’s ruling on a non-

dispositive matter by serving and filing objections within fourteen days after being served with a 

copy. If a proper objection is made, “[t]he district judge in the case must consider timely objections 

and modify or set aside any part of the order that is clearly erroneous or is contrary to law.” Fed. 

R. Civ. P. 72(a); see also 28 U.S.C. § 636(b)(1)(A). A finding is clearly erroneous “when although 

there is evidence [in the record] to support it, the reviewing court on the entire evidence is left with 

the definite and firm conviction that a mistake has been committed.” United States v. U.S. Gypsum 

Co., 333 U.S. 364, 395 (1948). A finding is considered “contrary to law” if it does not apply or 

                                                           
19 See M.D. Fla. Administrative Procedures for Electronic Filing IV (E). 
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misapplies the relevant statutes, case law, or rules of procedure. Tompkins v. R .J. Reynolds 

Tobacco Co., 92 F. Supp. 2d 70, 74 (N.D.N.Y. 2000). 

Given that the Court’s jurisdiction is based on a federal question, the Court is required to 

apply the federal common law of privilege to determine if the attorney-client privilege applies to 

the disputed communications. See Ameritox, Ltd. v. Millenium Laboratories, Inc., No. 8:11–cv–

775–T–24TBM, 2013 WL 12159054, at *2 (M.D. Fla. Nov. 4, 2013). SGB and the Plaintiffs both 

agreed on the applicable law.20 Yet the Magistrate declared that no party had argued the Court 

should follow federal law and instead relied on Florida law that is inapposite to the circumstances 

underlying these proceedings.21 Federal law should likewise govern the Court’s analysis on the 

applicability of the work product doctrine. See Batchelor v. Geico Cas. Co., No. 8:11–cv–775–T–

24TBM, 2014 WL 3697691, at *3 (M.D. Fla. Apr. 22, 2014). 

II. The Order Compelling SGB to Produce Documents It Had Withheld from Production 
Is “Clearly Erroneous” and “Contrary to Law.” 
 
A. Contrary to the Magistrate’s Findings, SGB’s Response Correlated to the Arguments 
in SGB’s Categorical Privilege Logs And Addressed the Alleged Deficiencies in SGB’s Logs 
Identified in the Motion to Compel. 

 
SGB’s Response addressed the alleged deficiencies in SGB’s categorical privilege logs to 

the extent they were identified in the Plaintiffs’ Motion to Compel.22 SGB explained that in light 

of the fifty-one individual requests for production necessitating SGB’s extensive volume of 

materials and rolling production of the non-privileged documents, a document-by-document 

privilege log would have been unduly burdensome and of no material benefit to assess whether 

SGB’s categorical claims of privilege were well-grounded.23 See Teledyne Instruments, Inc. v. 

                                                           
20 See DE 128, at 6; DE 124, at 11 n. 7. 
21 See DE 155, at 9 n. 4. 
22 See DE 124, at 9-11. 
23 See DE 128, at 19-20. 
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Cairns, No. No. 6:12–cv–854–Orl–28TBS, 2013 WL 5781274, at *16 (M.D. Fla. Oct. 25, 2013). 

The logs reflect that SGB claimed privilege on behalf of its timeshare owner clients and for 

communications involving TET that were in furtherance of the legal services provided to its 

clients.24 They also articulate SGB’s position that Plaintiffs are not entitled to work product, nor 

to documents relating to timeshare owners that are not Wyndham timeshare owners, which are 

neither relevant nor proportional to the needs of this case.25  

SGB was not required to reveal information that was itself privileged or protected when 

describing the nature of the documents not produced in its categorical privilege logs. See Fed. R. 

Civ. P. 26(b)(5)(A)(ii). Yet, that is precisely what the Magistrate required SGB to do to 

demonstrate that the communications or documents identified on SGB’s privilege logs occurred 

or were created for the purpose of “securing primarily either (i) an opinion on law or (ii) legal 

services or (iii) assistance in some legal proceeding…”26 

Nevertheless, the Magistrate refused to conduct an in camera inspection of the disputed 

documents and faulted SGB for offering to provide additional evidence to support that the withheld 

documents are indeed privileged.27 While a court must utilize its own discretion to determine 

whether in camera review is appropriate where an issue exists regarding the application of a 

privilege, in camera review is fitting once “the burdened party has submitted detailed affidavits 

and other evidence to the extent possible” in support of a privileged relationship. See CSX Transp. 

Inc. v. Admiral Ins. Co., No. 93-132-CIV-J-10, 1995 WL 855421, at *5 (M.D. Fla. July 20, 1995) 

(citations omitted). “[A] lesser evidentiary showing is needed to trigger in camera review than is 

required ultimately to overcome the privilege.” See U.S. v. Zolin, 491 U.S. 554, 555, 572 (1989). “The 

                                                           
24 See DE 124-2; DE 124-3. 
25 See DE 124-2; DE 124-3. 
26 See DE 155, at 25 (citing United States v. Noriega, 917 F.2d 1543, 1550 (11th Cir. 1990). 
27 See DE 155, at 14. 
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party opposing the privilege may use any relevant nonprivileged evidence, lawfully obtained, to 

meet the threshold showing, even if its evidence is not “independent” of the contested 

communications […].” See id. at 555 (emphasis added).28 However, “materials that may have been 

determined to be privileged may not be considered in making the preliminary determination of the 

existence of a privilege.” See id. at 573 (emphasis added).  

1. SGB’s Evidentiary Showing Sufficed to Demonstrate Privileged Relationships.  
 

SGB met the threshold showing necessary to trigger in camera review; the evidentiary 

showing demanded by the Magistrate would have improperly divulged privileged information to 

strangers to the attorney-client relationship.29 Under federal law, to determine if a communication 

is protected by the attorney-client privilege, “the privilege holder must prove the communication 

was “(1) intended to remain confidential and (2) under the circumstances was reasonably expected 

and understood to be confidential.” See Bogle v. McClure, 332 F.3d 1347, 1358 (11th Cir. 2003) 

(citing United States v. Bell, 776 F.2d 965, 971 (11th Cir. 1985)).   

The Declaration of Thomas Breen, an SGB shareholder, attested to the attorney-client 

relationships between SGB and its Wyndham timeshare owner/clients and the legal services 

rendered to those clients to address the onerous contractual relationships with the Plaintiffs.30 Mr. 

Breen explained the attorney-client relationships that first developed through TET, the agent for 

those clients, and which necessitated the exchange of confidential information generated by and 

through the attorney-client relationships between SGB and the timeshare owner/clients.31 SGB’s 

clients reasonably expected that communications involving their agent and lawyers would remain 

                                                           
28 “Independent evidence” was defined in Zolin as evidence “without reference to the content of the contested 
communications themselves.” Zolin, 491 U.S. at 556. 
29 See DE 155, at 14-15. 
30 See DE 128-3. 
31 See DE 128-3. 
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confidential. See Bingham, 2016 WL 3917513, at * 1; Bell, 776 F.2d at 971. Mr. Breen’s 

declaration was competent evidence that communications were made to SGB confidentially by its 

clients and their agent, while SGB’s attorneys were acting in their professional capacity, and for 

the purpose of securing legal advice or assistance. See Tumi Entertainment, Inc. Gao v. Zeng, No. 

3:15-cv-559-J-32MCR, 2016 WL 1704096, at * 3 (M.D. Fla. Apr. 28, 2016).32 

The balance of SGB’s evidentiary showing further supports that SGB was engaged in 

providing assistance to its clients both independently and through their agent. Specifically, SGB 

provided the Magistrate with ample correspondence between SGB and the Plaintiffs negotiating 

for the release of SGB’s Wyndham owner/clients from their timeshare contracts, which culminated 

in a number of releases from those contracts.33 SGB also provided the Magistrate with examples 

of certain timeshare owners’ agreements with TET and executed powers of attorney authorizing 

TET to serve as an agent for the owners for purposes of achieving an exit of their timeshare 

contracts, including authorizing TET to retain an attorney to represent them.34 SGB attached 

examples of materials submitted to TET by SGB’s Wyndham owner clients detailing problems 

with their timeshare obligations.35 SGB also provided the Magistrate with complaints that were 

filed on behalf of SGB’s Wyndham timeshare owner/clients against the Plaintiffs, and referred the 

Court to some of the foreclosure actions where SGB has, along with local counsel, defended its 

clients against the Plaintiffs.36 Finally, SGB attached as exhibits some of the limited scope of legal 

                                                           
32 In contrast, Plaintiffs’ “proof” relies principally on an earlier ruling in another matter, along with references to the 
conduct of other Defendants, Privett and Sussman, including the Privett agreement with TET, which specifically 
provided that Privett would not contact TET customers unless mutually agreed to by Privett and TET, (see DE 124, at 
5-7, 14-15), as well as with three declarations, two of which did not even involve SGB clients.  While Plaintiffs claim 
that there is no evidence in the record that the SGB owners believed that they were hiring SGB, the fact remains that 
evidence to that effect was offered for in camera review. 
33 See DE 128-1; DE 128-2; DE 128-8; DE 128-10. 
34 See DE 128-4; DE 128-5. 
35 See DE 128-6; DE 128-7. 
36 See DE 128-9; DE 128, at 4 n. 18. 
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representation agreements (“LSORs”) that have been executed by SGB’s Wyndham owner/clients 

to continue the attorney-client relationships with SGB and pursue relief from the Plaintiffs.37 The 

LSORs are not heavily redacted; nor did those redactions preclude the Magistrate from discerning 

the scope of SGB’s representation.38 

The Magistrate’s finding that SGB’s initial, limited engagement advising the timeshare 

owners “on potential options for terminating or negotiating [their] timeshare obligation” is “not 

coextensive with the provision of professional legal representation” is difficult to comprehend.39 

The Firm was providing advice to clients! The LSORS further demonstrated the timeshare owners’ 

reasonable expectation that confidential communications involving them, their attorneys, and TET 

that occurred both prior to and after the signing of the LSORs would not be disclosed to the 

adversarial Plaintiffs.40 The LSORs specifically reference “the legal services” SGB was to provide 

but were appropriately redacted to protect the privileged legal advice contained therein.41 Although 

retainer agreements are not considered privileged, where privileged information is contained in a 

retainer agreement, it is appropriate to redact such information as SGB did. American Honda 

Motor Co., Inc. v. Motorcycle Information Network, Inc., No. 5:04–cv–12–Oc–10GRJ, 2009 WL 

10675487, at *3 (M.D. Fla. Aug. 3, 2009). Had SGB directly presented the Magistrate with 

evidence of communications with its timeshare owner/clients and their agent, SGB would have 

improperly violated the clients’ privilege. See Zolin, 491 U.S. at 555, 573.42  

                                                           
37 See DE 128-11. 
38 See DE 128-11. 
39 See DE 155, at 19.  Frankly, as was noted earlier, SGB could never have argued in good faith that this kind of advice 
did not actually fall within the purview of attorney’s services, and did not amount to formal representation. 
40 See DE 155, at 19. 
41 See DE 128-11. 
42 Furthermore, it was impracticable to further burden the docket with exhibits concerning SGB’s hundreds of 
Wyndham owner/clients that would have exceeded the prescribed limits of ten megabytes for electronic filing of 
documents in the docket. See M.D. Fla. Administrative Procedures for Electronic Filing IV (E). 
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For the Court’s consideration, SGB further submits the Affidavits of several of its 

Wyndham owner/clients and Joe Solseng, an SGB attorney, evidencing the privileged 

communications that took place between those clients and SGB, as well as with local counsel 

retained by SGB, to provide legal advice and services concerning the owners’ timeshare 

commitments.43 The Court may properly consider this new evidence, as well as any related 

arguments, when deciding whether to set aside the Order. See 28 U.S.C. § 636(b)(1)(C); M.D. Fla. 

Local Rule 6.02. See also Williams v. McNeil, 557 F.3d 1287, 1292-93 (11th Cir. 2009). 

It should be noted that the Magistrate had previously allowed the parties in other timeshare 

cases to submit disputed documents for in camera review and allowed additional briefing, 

evidentiary hearings, and more detailed privilege logs in those circumstances to evaluate the 

parties’ claims to privilege.44 Yet the Magistrate apparently ignored that option here.  

The impact of the Magistrate’s decision goes beyond the permissible scope of discovery in 

these proceedings. It strikes at the merits of this case and effectively finds that SGB was not acting 

as counsel for the timeshare owners in the absence of the disclosure of direct and privileged 

communications with those owners. The Order is clearly erroneous and contrary to law. 

B. TET’s Status as The Agent for SGB’s Owner/Clients Created Privileged 
Relationships between SGB and Those Clients. 

 
While normally the disclosure of communications to third parties waives an assertion of 

privilege, the courts have recognized exceptions when revealed to “(1) those to whom disclosure 

is in furtherance of the rendition of legal services or (2) those reasonably necessary for the 

transmission of the communication.” See Bowen v. Parking Authority of City of Camden, No. 00–

                                                           
43 See Exhibit A, Aff. of Joe Solseng; Comp. Exhibit B, Affidavits of SGB’s Timeshare Owner/Clients. 
44 See, e.g., DE 98, Order, Diamond Resorts Int’l, Inc. v. Aaronson, No. 6:17-cv-1394-Orl-37 DCI (M.D. Fla. Oct. 9, 
18); DE 17, DE 31, DE 36, Orders, Westgate Resorts, Ltd. v. Reed Hein & Associates LLC, No. 6:19-mc-34-Orl-
31DCI (M.D. Fla. Sept. 20, 2019, Oct. 11, 2019, Oct. 23, 2019). 
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5765 (JBS), 2002 WL 1754493, at *5 (D.N.J. July 30, 2002) (citing 2 Weinstein's Federal 

Evidence, § 503.15[23] at 503 (2 ed. 2002)). See also U.S. v. Wachovia Bank, N.D., No: 8:09-cv-

1443-17AEP, 2011 WL 13302099, at *2 (M.D. Fla. 2011) (citing See United States v. Kovel, 296 

F.2d 918, 921-22 (2d Cir. 1961)); E.E.O.C. v. DiMare Ruskin, Inc., No. 2:11–cv–158–FtM–99SPC, 

2012 WL 12067868, at *7 (M.D. Fla. Feb. 15, 2012)  (citing Jenkins v. Bartlett, 487 F.3d 482, 

490–91 (7th Cir. 2007)). 

The Second Circuit’s seminal decision in Kovel extended the attorney-client privilege to 

communications with an accountant hired to assist an attorney with complicated tax issues, finding 

that the privilege should extend to communications with third parties if “necessary, or at least 

highly useful” to an attorney’s effective representation of a client. Kovel, 296 F.2d at 922. 

However, the so-called Kovel exception to the attorney-client privilege extending the privilege 

when a third-party is considered reasonably necessary for a lawyer’s ability to provide legal 

services45 should apply only to communications exchanged by an attorney with his or her agent.  

See Kovel, 296 F.2d at 921, 922 n. 4; Grand Jury Proceedings Under Seal v. United States, 947 

F.2d 1188, 1191 (4th Cir. 1991). On the other hand, when an attorney communicates with a client’s 

agent, no threshold analysis of reasonable necessity is applicable to invoke the privilege. 

Communications between the attorney and the client’s agent are unequivocally privileged. See 

Kovel, 296 F.2d at 921, 922 n. 4; Grand Jury Proceedings Under Seal, 947 F.2d at 1191. 

The Second Circuit recognized in Kovel that the “reasonably necessary” standard applies 

only to those agents of an attorney who are “indispensable to his work and the communications of 

                                                           
45 One line of cases narrowly extends the privilege to third party agents for attorneys who serve as “translators” or 
“interpreters” of information given to the attorney by his or her client. See, e.g., U.S. v. Ackert, 169 F.3d 136, 139-40 
(2d Cir. 1999). A broader approach to the agency exception extends the waiver to a wider array of professionals hired 
by counsel with whom communications may be necessary for the provision of legal services. In re: Int’l Oil Trading 
Co., LLC, 548 B.R. 825, 834 (Bankr. S.D. Fla. 2016) (and cases cited therein). See also DE 98, Order, at 6-9, Diamond 
Resorts Int’l, Inc. v. Aaronson, No. 6:17-cv-1394-Orl-37 DCI (M.D. Fla. Oct. 9, 18). 
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the client being often necessarily committed to them by the attorney or by the client himself.” 

Kovel, 296 F.2d at 921, 922 n. 4. Conversely, “communications by the client’s agent to the attorney 

are privileged,” regardless of whether they are reasonably necessary for the performance of legal 

services. See id. at n. 4 (citing 8 Wigmore, Evidence, § 2317-1; Lalance & Grosjean Mfg. Co. v. 

Haberman Mfg. Co., 87 F. 563 (C.C.S.D.N.Y., 1898)). See also Grand Jury Proceedings Under 

Seal, 947 F.2d at 1191 (“The Kovel court noted, however, that it was not been presented with the 

situation of an accountant acting as the client’s agent, rather than the attorney’s agent, for the 

purpose of subsequent communication by the accountant to the lawyer. The Kovel court recognized 

that communications by the client’s agent to the attorney are privileged.”). 

Although some federal courts have refused to extend the privilege to agents who merely 

“prove important to an attorney’s legal advice to a client,” no such circumstance underlie these 

proceedings. See Firefighters’ Retirement System v. Citco Group Ltd., No. 13-373-SDD-EWD, 

2018 WL 232424, at *6-8 (M.D. La. May 22, 2018) (finding distinguishable from Ackert, 169 F.3d 

136, and its progeny, those circumstances where the client retained the agent and the shared 

communications resulted for the purpose of facilitating the receipt of legal advice). The Wyndham 

timeshare owners hired TET to obtain relief from onerous contractual obligations to the 

Plaintiffs.46 SGB relied on that relationship, whereby that agent would maintain privileged and 

protected materials for SGB’s use when representing its owner/clients.47  

The Magistrate incorrectly determined that the circumstances here are materially different 

from those circumstances where a client’s agent has consulted with an attorney on the client’s 

behalf.48 The law of agency does not limit a client’s ability to utilize an agent as an intermediary 

                                                           
46 See DE 124-7; DE 128-3. 
47 See DE 124-7, DE 128-3 
48 See DE 155, at 11. 
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solely to corporations, or individuals who are incapacitated. See Restatement (Third) of the Law 

Governing Lawyers § 70 (“Although a corporate or other organizational client will be a typical 

beneficiary of the rule extending the privilege to communications through an agent for 

communication (§ 73), there is no reason to limit benefited clients to corporations. Natural persons 

may…employ intermediaries such as interpreters, stenographers, or messengers.”).  

Thus, TET’s retention of SGB on behalf of its timeshare owner principals is analogous to 

other instances where third party agents have been permitted to retain counsel on behalf of their 

principals. See, e.g., In re Fundamental Long Term Care, Inc., 489 B.R. at 462-63, 462 n. 43, 463 

n. 44 (citing U.S. Specialty Ins. Co. v. Burd, 833 F.Supp.2d 1348, 1353 (M.D. Fla. 2011); Hartford 

Ins. Co. of the Midwest v. Koeppel, 629 F. Supp. 2d 1293, 1299 (M.D. Fla. 2009) (quoting Gen. 

Sec. Ins. Co. v. Jordan, Coyne & Savits, LLP, 357 F. Supp. 2d 951, 956 (E.D.Va.2005)); Pine 

Island Farmers Coop v. Erstad & Riemer, P.A., 649 N.W.2d 444, 449 (Minn. 2002); Liberty Mut. 

Fire Ins. Co. v. Kaufman, 885 So. 2d 905, 908 (Fla. 3d DCA 2004)); Sayre v. Abraham Lincoln 

Federal Sav. and Loan Ass’n, 65 F.R.D. 379, 381 (E.D. Penn. 1974)); N.Y. State Bar Assoc. 

Comm. on Prof. Ethics Opinion 957 (2013); In re: Int’l Oil Trading Co., LLC, 548 B.R. at 832-

35.49 

TET’s retention of SGB on behalf of its Wyndham timeshare owner principals was for the 

explicit purpose of making legal advice and services available to those individuals rather than to 

benefit some other business interest.50 See Potomac Electric Power Co. v. Support Terminal Servs. 

                                                           
49 The unequivocal privilege that extends to the agents of attorneys’ clients is recognized under Florida law. See, e.g., 
Gerheiser v. Stephens, 712 So. 2d 1252, 1254 (Fla. 4th DCA 1998); AG Beaumont 1, LLC v. Wells Fargo Bank, N.A., 
160 So. 3d 510, 512-13 (Fla. 2d DCA 2015). Courts in other jurisdictions have likewise found that the privilege 
extends to communications with a client’s agent. See, e.g., Adler v. Greenfield, 990 N.E.2d 1219, 1231 (Ill. App. Ct. 
2013); Zimmerman v. Superior Court, 163 Cal. Rptr. 3d 135, 145 (Cal. 4th DCA 2013); Stroh v. General Motors 
Corp., 623 N.Y.S. 873, 874-75 (N.Y. App. Div. 1995); In re Busse’s Estate, 75 N.E.2d 36, 38-39 (Ill. App. Ct. 1947); 
Foley v. Poschke, 31 N.E.2d 845-46 (Ohio 1941). 
50 See DE 128-3. 
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Inc., No.: 8:03-MC-112-T-27EAJ, 2006 WL 8160166, at *5-7 (M.D. Fla. Feb. 17, 2005). The 

identified communications shared by TET, SGB, and its clients occurred, therefore, in furtherance 

of obtaining and realizing legal services and thus are privileged as a matter of law. See In re 

Denture Cream Products Liability Litigation, 2012 WL 5057844, at *6. 

To be clear, SGB is not arguing that TET’s authority to act as an agent for timeshare owner 

customers was predicated solely on executed powers of attorney. An agency relationship arose 

between TET and its Wyndham timeshare owner customers when those customers authorized TET 

to assist them in seeking relief from onerous timeshare contracts.51 See Ramos-Barrientos v. Bland, 

661 F.3d 587, 600 (11th Cir. 2011) (quoting Restatement (Third) of Agency) §§ 26,  35, 43(1) 

(2006)) (“‘[A]uthority to conduct a transaction includes authority to do acts which are incidental 

to it, usually accompany it, or are reasonably necessary to accomplish it,’ […] Authority often ‘can 

be created by written or spoken words or other conduct of the principal which, reasonably 

interpreted, causes the agent to believe that the principal desires him so to act on the principal's 

account.’ […].’”). Under well-established agency principles, a third party may hire an attorney on 

another’s behalf if the third party “is acting with at least implied authority given by that person” 

48 Am. Jur. Proof of Facts 2d 525. Thus, TET had the necessary authority to hire SGB on behalf 

of its timeshare owner customers.52 

C. No Exception to the Attorney-Client Privilege Entitles the Plaintiffs to SGB’s Clients’ 
Privileged Documents. 
 
1. The Fiduciary Exception to Privilege and the Common Interest Doctrine 
 

Independently of the services provided as the agent of SGB’s clients, TET was a fiduciary 

for customers who executed a power of attorney.53 See Creative Am. Educ., LLC v. Learning 

                                                           
51 See DE 124-7; DE 128-3; DE 128-5; DE 128-6; DE 128-7; DE 128-11. 
52 See, e.g., DE 128-4; 128-5; DE 128-6; DE 128-7. 
53 See DE 128-5. 
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Experience Systems, LLC, No. 9:14–CV–80900, 2015 WL 2218847, at *16 (S.D. Fla. May 11, 

2015). See also Quintel Corp., N.V. v. Citibank, N.A., 567 F. Supp. 1357, 1362-63 (S.D.N.Y. 

1983). Federal law recognizes a fiduciary exception to the attorney-client privilege.  The principal 

in that relationship is entitled to receive the communications between his or her agent and the 

attorney providing legal advice for the benefit of the principal. See Christoff v. Unum Life Ins. Co., 

No. 0:17–cv–03512–DWF–KMM, 2018 WL 1327112, at *2 (D. Minn. Mar. 15, 2018) (and cases 

cited therein). Cf. Johnston v. Aetna Life Ins. Co., 282 F. Supp. 3d 1303, 1314-17 (S.D. Fla. 2017).  

This exception recognizes that communications between an attorney and a fiduciary must 

be subject to disclosure to the principal of that agent. Ferguson v. Lurie, 139 F.R.D. 362 (N.D. Ill. 

1991). However, a corollary to the fiduciary exception prohibits its extension to third parties 

deemed strangers to the attorney-client relationship when no disclosure of privileged 

communications was intended and in the absence of any other exception. See American S.S. 

Owners Mut. Protection and Indemn. Ass’n, Inc. v. Alcoa S.S.. Co., Inc., 232 F.R.D. 191, 202 

(S.D.N.Y. 2005). Crucially, neither federal nor Florida law54 permits the disclosure to the Plaintiffs 

of privileged communications shared by TET as a fiduciary for the affected timeshare owners and 

SGB as counsel for those individuals. An adversarial party has no right to access privileged 

communications due to the absence of a community of interest with the possessor of that 

information. See, e.g., International Ins. Co. v. Peabody Intern. Corp., No. 87 C 0464, 1988 WL 

58611, at *3 (N.D. Ill. 1988), Strougo v. BEA Associates, 199 F.R.D. 515, 519-20 (S.D.N.Y. 2001).   

TET, SGB, and certain Wyndham timeshare owners shared the common goal of 

negotiating relief from onerous contractual obligations owed by the Plaintiffs.55 As an agent and 

                                                           
54 See § 90.5021, Fla. Stat. See also In re Amendments to the Florida Evidence Code—2017 Out-of-Cycle Report, 234 
So. 3d 565 (Mem.) (Fla. 2018) (adopting section 90.5021 to the extent it is procedural and applying it retroactively); 
Bivins v. Rogers, 207 F. Supp. 3d 1321 (S.D. Fla. 2016).  
55 See DE 124-7; DE 128-3; DE 128-4; DE 128-5; DE 128-6; DE 128-7; DE 128-10. 
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fiduciary of the Wyndham owners, TET employed SGB to provide legal services through shared 

interests including the receipt and maintenance of information.56 To the extent SGB communicated 

with TET on matters concerning timeshare owners who were both the principals of that agent and 

SGB’s clients, those exchanges are further privileged pursuant to the common interest doctrine 

and must remain protected from disclosure to the Plaintiffs and the underlying adverse interests of 

each. See In re Teleglobe Commc’ns Corp., 493 F.3d 345, 364-66, 364 n. 1 (3d Cir. 2007). 

2. Waiver Is Not In The Interests of SGB’s Clients, Nor Have They Waived Their 
Privilege. 
 

TET is nevertheless prohibited as an agent for timeshare owner clients from waiving the 

privilege for its principals; nor is SGB permitted to do so under these circumstances. An attorney 

or another authorized agent generally has implied authority to reveal confidential communications 

when those disclosures appear reasonably calculated to advance the interests of that client or 

principal. See, e.g. U.S. v. Beltramea, No. 14-CR-95-LRR, 2015 WL 5320881, at *5-6 (N.D. Ia. 

Sept. 11, 2015); Denney v. Jenkens & Gilchrist, 362 F. Supp. 2d 407, 414-15 (S.D.N.Y. 2004). 

Conversely, should a disclosure be adverse to a client’s interests, no waiver of an applicable 

privilege occurs under federal law. In re Grand Jury Proceedings Involving Berkley and Co., Inc., 

466 F. Supp. 863, 869 (D. Mn. 1979), affirmed as modified, 629 F.2d 548 (8th Cir. 1980) (citing 

8 Wigmore on Evidence § 2325(1) (McNaughton rev. 1961)). See also United States v. Sindona, 

636 F.2d 792, 804-05 (2d Cir. 1980). Any disclosure of privileged materials to the Plaintiffs by 

TET or SGB would undeniably prejudice the interests of clients of SGB and violate their duty to 

maintain confidentiality. See S.E.C. v. Materia, 745 F.2d 197, 202 n.4 (2d Cir. 1984) (citing 

Restatement Second, Agency § 395 (1958)); R. Reg. Fla. Bar 4-1.6, 4-1.9, 4-1.18. 

                                                           
56 See DE 124-7; DE 128-3; DE 128-4; DE 128-5; DE 128-6; DE 128-7; DE 128-10. 
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The affected Wyndham timeshare owners who are not parties to this lawsuit have not 

waived their right to privilege.57 See Cox v. Adm'r U.S. Steele & Carnegie, 17 F.3d 1386, 1417 

(11th Cir.1994) (“The attorney-client privilege ‘belongs solely to the client,’ and the client may 

waive it, either expressly or by implication.”). See also Smith v. Armour Pharm. Co., 838 F.Supp. 

1573, 1576 (S.D. Fla. 1993) (“[F]or a privileged document to lose its protected status, it must be 

found that the holder of the privilege intentionally waived its rights.”). There can be no waiver 

here, since the clients are not parties to this action. In addition, however, even assuming arguendo 

that the Magistrate properly found that TET’s participation in certain communications with SGB 

waived privilege, any waiver would be limited to the subject matter of those communications 

involving TET. “The traditional rule is that waiver as to one document waives the privilege for 

other documents relating to the same subject matter.” McCormick on Evidence § 93. However, 

when a privilege is waived, this does “not mean ... that voluntary disclosure of confidential 

information effectively waives the privilege as to all conversations, or the whole breadth of 

discussion which may have taken place.” Goldman, Sachs & Co. v. Blondis, 412 F. Supp. 286, 288 

(N.D.Ill.1976); Eastern Air Lines, Inc. v. Gellert, 431 So.2d 329, 332 (Fla. 3d DCA 1983) (waiver 

by disclosure is limited “to other unrevealed communications only to the extent that they are 

relevant to the communication already disclosed.”); United States v. Bachynsky, No. 04-20250-

CR-TORRES, 2007 WL 1521499, at *2 (S.D. Fla. May 22, 2007) (quoting Fort James Corp. v. 

Solo Cup Co., 412 F.3d 1340, 1349 (Fed. Cir. 2005)).  

To determine the scope of a waiver of privilege, courts must weigh the circumstances of 

the disclosure, the nature of the advice, and whether permitting or prohibiting further disclosures 

would prejudice the parties. Fort James Corp. v. Solo Cup Co., 412 F.3d 1340, 1349 (Fed. Cir. 

                                                           
57 See, e.g., Comp. Exhibit B, Affidavits of SGB’s Timeshare Owner/Clients. 
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2005); Kipnis v. Bayerische Hypo-Und Vereinsbank, AG, No. 13-23998-CIV, 2017 WL 3840354, 

at *4 (S.D. Fla. Sept. 1, 2017); QBE Ins. Corp. v. Jordan Enters., Inc., 286 F.R.D. 661, 664 (S.D. 

Fla. 2012). Additionally, in determining the scope of the waiver, the overriding consideration is 

fairness, or avoiding prejudice to the opposing party. See Inmuno Vital, Inc. v. Telemundo Group, 

Inc., 203 F.R.D. 561, 564 (S.D. Fla. 2001) (citing Cox, 17 F.3d at 1417) (“[C]ourts have generally 

not found waiver where the party attacking the privilege has not been prejudiced.”) and Beneficial 

Franchise Co., Inc. v. Bank One, N.A., 2001 WL 492479, at *5 (N.D.Ill.) (“The overriding 

principle is one of fairness.”)). The Magistrate, however, neglected to perform any analysis 

whatsoever concerning whether it was fair to permit the Plaintiffs access to materials that were 

prejudicial to the interests of non-parties who happen to be the Plaintiffs’ adversaries.  

D. The Reasonable Subjective Belief Test Does Not Waive Privilege Under 
Circumstances Where a Third Party is Challenging Attorney-Client Relationships. 

 
Under Florida law, where a putative client suggests the existence of an attorney-client 

relationship in the absence of a formal retainer, the test “is a subjective one and ‘hinges upon the 

client’s belief that he is consulting a lawyer in that capacity and his manifested intention is to seek 

professional legal advice.” See Jackson v. Bellsouth Telecommunications, 372 F.3d 1250, 1281 

(11th Cir. 2004) (citations omitted) (emphasis added).58 However, as the Eleventh Circuit 

recognized in Jackson, the subjective belief test is to be used when there is a dispute between the 

lawyer and the putative client as to the existence an attorney-client relationship and only after the 

putative client has consulted with the attorney. See id. at 1281 n. 29. Even assuming that Florida 

law applied in this case, the circumstances here are distinguishable from those where the 

reasonable belief test has been applied, as strangers to the attorney-client relationships at issue are 

                                                           
58 In fact, if one reviews the cases cited in Jackson – and the cases leading to the Eleventh Circuit’s ultimate conclusion 
– it is clear that the genesis of the “reasonable subjective belief” standard were disputes involving attorneys who were 
disclaiming an attorney-client relationship with the putative client. 
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disputing their existence. Critically, the affected timeshare owners and their counsel have not 

disputed the formation of attorney-client relationships.59 On the contrary, several of SGB’s clients 

have expressly objected to the disclosure of privileged materials to the Plaintiffs.60 

Under both federal and Florida law, a party is not entitled to review privileged 

communications of another where the other party has not placed those privileged matters at issue. 

See, e.g., Cox, 17 F.3d at 1417-18 (finding that the plaintiffs had failed to demonstrate how the 

defendant had impliedly waived privilege by placing protected information at issue through some 

affirmative act for his own benefit that would prejudice the plaintiffs if the court allowed the 

privilege to protect against disclosure of such information); Coates, 940 So. 2d 504 (finding the at 

issue doctrine inapplicable because the plaintiffs’ claims were based on advice received from the 

lawyers being sued, not the advice received from the other professionals); Marcus & Marcus, P.A., 

731 So. 2d 845 (legal justification defense did not inject privileged documents into the litigation 

and was not valid basis for revealing privileged documents). A waiver of privileged information 

cannot be justified merely to provide the opposing party information that may be relevant to its 

case. See Cox, 17 F.3d at 1418; Devault, 2015 WL 6468038, at *4 (M.D. Fla. Oct. 26, 2015).  

As was noted earlier, an attorney-client relationship developed between SGB and its 

timeshare owner/clients when SGB held itself out as their counsel and rendered legal services to 

clients who were in need of that assistance. See In re Fundamental Long Term Care, Inc., 489 B.R. 

at 462-63 (finding an attorney-client relationship existed between a subsidiary and the law firms 

retained by a parent company to represent its affiliate in several wrongful death cases).61 See also 

Keepsake, Inc., 33 F. Supp. 2d at 1036 (finding an attorney-client relationship beyond dispute 

                                                           
59 See Comp. Exhibit B, Affidavits of SGB’s Timeshare Owner/Clients. See also supra n. 4. 
60 See Comp. Exhibit B, Affidavits of SGB’s Timeshare Owner/Clients. 
61 The Magistrate distinguished this case on the basis that it was decided in the context of a bankruptcy court 
proceeding.  Defendant would submit that the federal law of privilege does not change depending upon the forum. 
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when the attorney “undertook to perform and did perform legal services” for its client and billed 

and received payment for those services). Whether SGB directly consulted with its clients prior to 

performing legal services on their behalf is immaterial to a determination of whether attorney-

client relationships were established through TET, as the employed agent of SGB’s timeshare 

owner/clients, or directly. See JBJ Investment of South Florida, Inc., 251 So. 3d at 178 (“The 

consultation requirement can therefore be met when an agent of the client consults with an attorney 

on the client's behalf.”) (citations omitted). 

III. The Plaintiffs Are Not Entitled to SGB’s Work Product. 

The Magistrate erroneously found that SGB had failed to demonstrate that any document 

at issue was prepared in anticipation of litigation or trial.62 It is apparent from the face of SGB’s 

privilege logs that SGB claims work product protection for documents that contain “attorneys’ 

and/or staff’s gathering of factual information, mental impressions, conclusions, opinions, and/or 

theories, prepared in anticipation of possible litigation involving Wyndham Owners.”63 They were 

not prepared in the ordinary course of SGB’s business. See Federal Deposit Ins. Corp. v. Cherry, 

Bekaert & Holland, 131 F.R.D. 596, 600 (M.D. Fla. 1990). Instead, SGB was expressly retained 

to provide advice and services to those individuals rather than to benefit some other business 

interest.64 SGB has met its burden of establishing attorney work product privilege through its 

descriptive categorical privilege logs and the affidavits of Mr. Breen, Mr. Solseng, and a number 

of Firm clients, one of whom is still actively litigating against Plaintiffs. See Gazzara v. Pulte 

Home Corp., 2016 WL 7335479, at * 4 (M.D. Fla. Dec. 16, 2016) (citing Carnes v. Crete Carrier 

Corp., 244 F.R.D. 694, 698 (N.D. Ga. 2007)) (“This burden is met when the party produces a 

                                                           
62 See DE 155, at 28. 
63 Dee DE 124-2; DE 124-3. 
64 See DE 128-3. See also DE 124-7; Exhibit A, Aff. of Joe Solseng. 
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detailed privilege log stating the basis of the claimed privilege for each document in question, 

together with an accompanying explanatory affidavit from counsel.”).  

Federal Rule of Civil Procedure 26(b)(3)(A) protects from disclosure materials prepared in 

anticipation of litigation or for trial by or for another party or its representative (including the other 

party’s attorney, consultant, surety, indemnitor, insurer, or agent.). Fed. R. Civ. P. 26(b)(3)(A). 

See also Smith v. Coloumbe, No. 2:11–CV–00531–SU, 2012 WL 7001533, at *3 (D. Or. Nov. 30, 

2012); In re Chiquita Brands Int’l, Inc. Alien Tort Statute and Shareholder Derivative Litigation, 

270 F. Supp. 1332, 1338 (S.D. Fla. 2007) (citation omitted); Every Penny Counts, Inc. v. American 

Express Co., No. 8:07-cv-1255-T-26MAP, 2008 WL 2074407, at *1 (M.D. Fla. May 15, 2008). 

The Rule 26(b)(3) language, “in anticipation of litigation,” has been construed to mean 

“not necessarily imminent […] as long as the primary motivating purpose behind the creation of 

the document was to aid in possible future litigation.” Every Penny Counts, Inc., 2008 WL 

2074407, at *2 (citations omitted). Litigation must be a “‘real possibility’ at the time the documents 

in question are prepared.” See id. (citation omitted). A court may infer future litigation is certainly 

“possible” if deemed “conceivable” that a party would resort to that right.  See id.  

Here, litigation with the Plaintiffs was certainly conceivable, whether through foreclosure 

actions and/or otherwise, should SGB’s timeshare owner/clients remain deprived of alternative 

sources of relief from their Wyndham contractual obligations.65 In fact, SGB provided notice to 

the Plaintiffs of the possibility of litigation if Wyndham refused to release timeshare owners from 

those unconscionable agreements and/or contracts of adhesion.66 Thereafter, SGB continued to 

represent its clients, often along with local counsel, when litigation with certain Wyndham entities 

                                                           
65 See DE 128-10; DE 128-8. 
66 See DE 128-8. 
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became unavoidable.67 Yet the Magistrate’s Order would even require production of 

communications between SGB and its local counsel with regard to that very litigation! 

Accordingly, the materials “prepared in anticipation of litigation” by either TET or SGB 

on behalf of the timeshare owner/clients constitute work product, as a matter of law, and must be 

protected from disclosure to the Plaintiffs. Every Penny Counts, Inc., 2008 WL 2074407, at * 1-2. 

Neither SGB nor its clients have authorized the disclosure of these documents to the Plaintiffs; nor 

have they put those protected materials at issue.  

Even when a court orders the production of fact work product upon a showing of substantial 

need for the materials – which Plaintiffs have not done – the court is obligated to “protect against 

disclosure of the mental impressions, conclusions, opinions, or legal theories of a party’s attorney 

or other representative concerning litigation.” See U.S. Bank Nat’l Assoc. v. First American Title 

Ins. Co., 2011 WL 13137957, at * 3 (M.D. Fla. June 16, 2011). Accordingly, the Magistrate’s 

decision should have prevented the disclosure of work product materials that would prejudice 

SGB’s clients’ pursuit of relief from the adverse interests of Plaintiffs. See Thompson, Jr. v. 

Glenmede Trust Co., 1995 WL 752443, at *5 (E.D. Penn. Dec. 19, 1995). 

E. The Plaintiffs Failed to Set Forth and the Magistrate Failed to Consider the Disputed 
Requests for Production and SGB’s Responses and Objections Thereto. 

 
Local Rule 3.04(a) of the Middle District of Florida requires that “[a] motion to compel 

discovery […] include quotation in full of each [...] request for production to which the motion is 

addressed; [...] quotation in full of the objection and grounds therefor as stated by the opposing 

party [...] [and] a statement of the reason the motion should be granted.” M.D. Fla. 

Local Rule 3.04(a). Plaintiffs failed to comply with Rule 3.04(a).68  

                                                           
67 See DE 128-9. See also DE 128, at 4 n. 18. 
68 See DE 124, at 4 n. 1. 
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The Plaintiffs’ avoidance of Local Rule 3.04(a) undermined the Magistrate’s ability to 

conduct any meaningful review of the numerous requests for production at issue. See Commodores 

Entertainment Corp. v. McClary, No: 6:14–cv–1335–Orl–37GJK, 2015 WL 12843875, at * 8 

(M.D. Fla. Oct. 30, 2015). It was immaterial whether SGB’s privilege logs referenced specific 

document request numbers when SGB’s responses and objections to the requests should have been 

reviewed by the Magistrate to determine whether the Plaintiffs were entitled to the relief requested 

in the Motion to Compel. It was not the Defendants’ burden to provide the Magistrate with the 

disputed discovery responses. Local Rule 3.04(a) clarifies that the moving party must set forth in 

its motion to compel the disputed request, response, and objection to which the opposing party 

shall then respond. M.D. Fla. Local Rule 3.04(a). Further, “[t]he sheer number of requests for 

production at issue is not reason to avoid the requirements of Local Rule 3.04. In such cases, the 

moving party should either group similar requests together and after each group state the reasons 

why the opposing party should be compelled to respond to those requests or request leave to file a 

motion in excess of the page limit set by Local Rule 3.01(a).” See McClary, 2015 WL 12843875, 

at 8 n. 13. 

In addition, Plaintiffs’ selective quotation of SGB’s privilege logs did not fulfill the 

requirements of Local Rule 3.04(a) See Gazzara v. Pulte Home Corp., No: 6:16–cv–657–Orl–

31TBS, 2016 WL 7335479, at * 2-3 (M.D. Fla. Dec. 16, 2016). Thus, the Magistrate was forced 

to improperly guess at what particular log entries were in dispute. See id. The deleterious effects 

of the Magistrate’s Order cannot be overstated, not only because it vitiates the attorney-client 

privileges belonging to SGB’s clients without giving those clients an opportunity to be heard and 

undermines the related protection of their counsel’s work product, but also because it grants the 
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Plaintiffs access to confidential documents and information wholly unrelated and disproportional 

to the Plaintiffs, SGB’s Wyndham owner/clients, or any matter at issue in the present action.69  

While the burden of showing the applicability of a privilege is on SGB, “it 

is Plaintiffs’ motion, and they had the obligation to sufficiently identify what they sought to 

compel.” See id. at * 3. The Plaintiffs failed to meet their burden; therefore, the Plaintiffs’ Motion 

to Compel should have been denied for failing to comply with Local Rule 3.04(a). See id. 

CONCLUSION 

 WHEREFORE SGB respectfully requests that the Court set aside the Order (DE 155) to 

the extent it grants the Plaintiffs’ Motion to Compel the Production of Documents Improperly 

Withheld by Defendant SGB as Privileged and orders SGB to provide to the Plaintiffs the 

documents and materials identified on SGB’s privilege logs on or before December 30, 2019. 

RULE 3.01(g) CERTIFICATION 

In accordance with Local Rule 3.01(g), the undersigned certifies that on December 20, 

2019, Lelia M. M. Schleier, Esq. conferred with counsel for Plaintiffs who opposes the relief 

sought through the filing of this Opposition.   

 
  

                                                           
69 See DE 155. 
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CERTIFICATE OF SERVICE 
 

WE HEREBY CERTIFY that on this 23rd day of December, 2019, we electronically filed 

the foregoing document with the Clerk of the Court using CM/ECF, which will send notice of 

electronic filing to all CM/ECF participants.  

 
  Respectfully submitted, 

      KLEIN GLASSER PARK & LOWE, P.L. 
      Attorneys for Schroeter Goldmark & Bender 
      9130 S. Dadeland Blvd., Suite 2000 
      Miami, FL  33156 
      305.670.3700 
       
      By:   Robert M. Klein 
       ROBERT M. KLEIN 
       Fla Bar No:  230022 
       kleinr@kgplp.com  
       HOUSTON S. PARK, III 
       Fla. Bar No:  958492 
       parkh@kgplp.com  
       LELIA M. SCHLEIER 
       Fla. Bar No:  0107019 
       schleierl@kgplp.com  
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