
 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

WYNDHAM VACATION OWNERSHIP, 
et al.,  
 
              Plaintiffs, 
 
v. Case No:  6:18-cv-02171-GAP-DCI 
 
REED HEIN & ASSOCIATES, LLC, 
SCHROETER GOLDMARK & BENDER, 
P.S., HAPPY HOUR MEDIA GROUP, 
LLC, MITCHELL R. SUSSMAN, KEN B. 
PRIVETT, BRANDON REED, TREVOR 
HEIN and THOMAS PARENTEAU, 
 
             Defendants. 
  
 

 
AMENDED1 ORDER 

This matter comes before the Court on the motion (Doc. 132) filed by Plaintiffs/Counter-

Defendants to dismiss the Defendants’ Counterclaim (Doc. 114); the Response in Opposition (Doc. 

145) filed by Defendants/Counter-Plaintiffs; and the Reply (Doc. 153) filed by Plaintiffs. 

I. Introduction 

On December 19, 2018, Wyndham2 sued Reed Hein & Associates, LLC d/b/a Timeshare 

Exit Team (“TET”) asserting that it is liable for, inter alia, false advertising in violation of the 

Lanham Act, 15 U.S.C. § 1125(a).3 Specifically, Wyndham asserts that TET falsely and 

misleadingly advertises a guaranteed ability to cancel valid timeshare contracts between Wyndham 

and owners of Wyndham timeshare properties (hereinafter, “Owners”). (Doc. 63, ¶¶ 1, 5). But TET 

 
1 Amended only to correct the last paragraph of the order. 
2 The various Wyndham entities are collectively referred to herein as “Wyndham”. 
3 Wyndham also sued several other parties who are not relevant to the instant motion. 
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possesses no such ability. (Id. ¶¶ 1, 5). According to Wyndham, TET uses false and misleading 

advertising to lure Owners into paying for TET’s services, and then, rather than achieving a lawful 

cancellation, TET simply contracts with attorneys who engage in deceptive and unlawful strategies 

that cause Owners to default on their timeshare contracts. (Id. ¶¶ 7–18). As a result, Wyndham and 

Owners suffer harm. (Id. ¶ 27). 

On July 1, 2019, TET sought to dismiss Wyndham’s claims for lack of standing and failure 

to state a claim. (Doc. 75). The Court denied TET’s motion. (Doc. 87). TET has now gone on the 

offensive asserting several counterclaims against Wyndham for: (1) false advertising under the 

Lanham Act (Count I); (2) violation of the Florida Deceptive and Unfair Trade Practices Act 

(“FDUTPA”) (Count II); and (3) unfair competition under Florida common law (Count III). (See 

Doc. 114, ¶¶ 80–120). 4  Additionally, TET seeks declaratory relief against Wyndham for its alleged 

restraint on the alienation of its timeshares (Count IV). (See id. ¶¶ 121–154).  

II. Background Facts5 

TET’s counterclaims arise out of two separate sets of facts—Wyndham’s alleged false and 

misleading advertising and Wyndham’s alleged unreasonable restraint on the alienation of certain 

timeshares. The Court briefly summarizes those facts below. 

 Wyndham’s Alleged False and Misleading Advertising 

Wyndham is a leading timeshare developer that sells timeshare properties to vacationing 

consumers using “high-pressure ‘today only’ sales presentations.” (Id. ¶ 3). Wyndham pitches its 

timeshares as “investments” and “worth the price,” however, unlike a vacation home, “timeshare 

 
4 All citations to “Doc. 114” reference TET’s Counterclaim, which begins on page twenty-

seven. 
5 Consistent with the standard of review on a motion to dismiss, this section summarizes the 

facts in the light most favorable to TET. 
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interests have nominal . . . resale value and [t]imeshare [o]wners cannot recoup or recover much, if 

any, of their ‘investment.’” (Id. ¶ 18). Nonetheless, Wyndham sells its timeshares to consumers “for 

tens, and in some instances[,] hundreds of thousands of dollars to consumers with near-usurious 

interest rates on purchase money financing.” (Id. ¶ 6). 

Then, at subsequent sales presentations, Wyndham coaxes new Owners “into substantially 

upgrading their purchases . . . to keep [them] chasing elusive dream vacations while exacerbating 

crippling debt.” (Id. ¶ 8). Meanwhile, Wyndham’s affiliates keep their hands in the “proverbial 

cookie jar” by taking “a substantial cut of perpetual maintenance fees” paid by Owners “for the 

upkeep of vacation properties.” (Id. ¶ 5).  

Dissatisfied Owners who want to exit their timeshares typically express their displeasure to 

Wyndham. (Id. ¶ 9). But Wyndham does not provide Owners with any meaningful relief “from the 

perpetual financial obligations associated with the valueless timeshares.” (Id. ¶ 12). Instead, 

Wyndham simply persuades disgruntled Owners to buy more points and/or timeshare interests. (Id. 

¶ 9). After receiving no relief from Wyndham, Owners often turn to companies like TET, which is 

“in the business of helping [t]imeshare [o]wners navigate the process of safely and legally exiting 

from oppressive timeshare contracts.” (Id. ¶¶ 14–16).  

Knowing this, Wyndham and other timeshare developers have devised a scheme to eliminate 

TET and similarly-situated companies. As part of their scheme, timeshare developers lobby 

government officials to influence legislation designed to eliminate exit companies, file expansive 

litigation designed to bankrupt exit companies, and orchestrate propaganda campaigns such as the 

Coalition for Responsible Exit. (Id. ¶ 13). The timeshare developers also create programs designed 

to give timeshare owners the false impression that the timeshare developers wanted to provide direct 

assistance. (Id.).  
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For its part, Wyndham created “Wyndham Cares,” which purportedly assists Owners with 

their timeshares. (Doc. 50, ¶ 19; Doc. 114-3). As part of the Wyndham Cares umbrella, Wyndham 

offers many programs, including the “Ovation by Wyndham” (or “Ovation”) program and the 

“Featured Reseller” program, both of which supposedly assist Owners with exiting their timeshares. 

(Doc. 114-3; Doc. 114, ¶ 19, 51, 58).  

According to TET, Wyndham Cares and Ovation—which TET refers to collectively as the 

“Programs”—are “illusory” because they only serve to steer Owners from TET and to keep Owners 

in their timeshares. (Id. ¶¶ 20–22). In fact, the Programs “do not include any objective criteria 

obligating Wyndham to provide” Owners with timeshare exits or any other relief. (Id. ¶ 60). Instead, 

Wyndham retains the “sole, absolute, and unfettered discretion” to provide Owners relief. (Id.).  

Wyndham primarily advertises the Wyndham Cares, Ovation, and Featured Reseller 

Program on its website, www.myclubwyndham.com (“Website”). (Id. ¶ 44). One advertisement on 

the Website details Wyndham Cares. It reads: 

Wyndham Cares  

Your painless, straightforward, uncomplicated guidebook for all 
things vacation ownership. Want to be a CLUB WYNDHAM Plus 
whiz? This is where you start. 

 
Call Wyndham Cares First 

We understand that your travel preferences may change or life events 
may alter the way you vacation. Wyndham Cares is a free solutions 
service for those who are interested in learning how to maximize their 
ownership, may be experiencing changes in their financial status, or 
are considering whether vacation ownership is still right for them. 

 
So, if you’re at a crossroad with your vacation ownership or not using 
it the way you initially intended, Wyndham Cares is here and ready 
to help. The Wyndham Cares helpline can be reached at 866-485-
1823, and is available Monday-Friday from 9 a.m.-6 p.m. ET. 

 
There are so many ways for you to learn more and get more out of 
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your ownership and Wyndham Cares specialists are ready to help you 
at every phase of your vacation journey. Here are just a few options 
the Wyndham Cares team can walk you through to help you better 
understand your ownership and get you on vacation: 

 
 The Points Deposit Feature Using your points for future 

vacations 
 

 Travel Options Use your points through the PlusPartners 
program toward airfare, hotels, cruises and more; as well 
international travel through your worldwide exchange 
options.  

 
 Wyndham Rewards® Convert your points to the world’s 

largest hotel loyalty program for travel opportunities and 
much more.  

 
 Extra Holidays Use your official rental program[] and get 

paid for listing your confirmed reservations. 
 

 Financial Assessment or Hardship Receive information and 
explore your financing options if you are experiencing life-
changing financial issues.  

 
 Ovation by Wyndham Offering several safe solutions if 

you’re looking to exit or cancel your timeshare.  
 

 Featured Reseller Learn about Wyndham-approved, 
third-party resellers who will assist you in selling your 
timeshare. 

 
IMPORTANT INFORMATION 

 Your timeshare does not need to be paid-in-full to contact 
Wyndham Cares. 

 
 Wyndham Cares is a free service — there are no costs 

involved to consult with a Wyndham Cares specialist. 
 
(Doc. 114-3 (“First Advertisement”)). 

Another advertisement on the Website touts the Ovation program. That advertisement states: 

Ovation by Wyndham  

We understand that your situation may have changed since you 
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purchased your timeshare with us and now you’re unable to use it the 
way you planned. Whether it’s a change in marital status, family 
needs or vacation preferences, these events impact how and when you 
choose to travel.  
 
Call Ovation by Wyndham today at 855-312-9040. 

 An Ovation by Wyndham representative will walk you 
through the process step by step to identify the exit solution 
that works best for you. 
 

 There are no hidden fees, costs or additional purchases 
required to participate. 

 
 See what current and former owners are saying about the 

Wyndham Cares and Ovation by Wyndham programs. 
 
Beware of those who claim to work for Wyndham or the Ovation by 
Wyndham program. There are dozens of third-party exit companies 
and scams out there that don’t have your best interests at heart. 
 
Contact one of our Ovation by Wyndham representatives at 855-312-
9040 to learn more about the available options. 

 
(Doc. 114-2 (“Second Advertisement”)).  

In another advertisement boasting the Ovation program, Wyndham states:  

Ovation by Wyndham  
 
We want you to continue to get the most out of your ownership. If 
your vacation needs or lifestyle have changed, know that we’re here 
to help. For those who qualify, Ovation by Wyndham offers safe and 
secure options to exit your ownership with us. 
 
Ovation by Wyndham provides credible ownership exit solutions. 
 
 There are a number of options to suit your unique needs 

including Limited Edition and Tribute by Wyndham. 
 

 There are no hidden fees, costs or additional purchases required 
to participate. 

 
 Many of these exit solutions require that ownerships are paid off 

and maintenance fees are current. 
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 You can exit your ownership in as little as 90 days. 
 

 Ovation by Wyndham is a hassle-free option that is offered 
directly to our owners. 
 

See what current and former owners are saying about the 
Wyndham Cares and Ovation by Wyndham programs. 

 
IMPORTANT INFORMATION 

 
 There is no obligation to accept. 
 We will handle the process for you from beginning to end at 

no cost. 
 An Ovation by Wyndham representative will walk you 

through available options. 
 

If you’re unable to continue with your ownership, tell us about your 
situation online or feel free to contact one of our Ovation by 
Wyndham representatives at 855-312-9040 to learn more about the 
available options. 

 
(Doc. 114-4 (“Third Advertisement”)). Finally, for its Featured Reseller program, Wyndham 

advertises, in pertinent part: 

Wyndham Cares: Your Timeshare Exit Solution 
 

You may be re-evaluating whether your CLUB WYNDHAM® 
timeshare still works for you — we get it! Our Wyndham Cares 
program includes a selection of free and safe timeshare exit solutions 
for your shifting vacation needs. We’ve also heard from a number of 
owners who want to sell their timeshare interest. To serve this need, 
we’re proud to introduce the Featured Reseller Program. 
 
. . . 

 
Why Choose a Featured Reseller? 
Protecting owners is, and always will be, our No. 1 priority. So we’ve 
done our homework on the companies with the most success in 
timeshare resales. Our Featured Resellers conduct their business with 
the highest integrity and place customer service first. We want to help 
you avoid other timeshare resale companies whose intentions may be 
less than trustworthy. The following are a select group of credible 
resellers to help with your needs.  

 
(Doc. 114-5 (“Fourth Advertisement”)). 
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As explained in greater detail below, TET alleges that the First, Second, Third, and Fourth 

Advertisements (collectively, “Advertisements”) are false and misleading because they do not 

“disclose the truth of . . . Owners’ eligibility for the Programs or the Programs’ true purposes.” (Id. 

¶¶ 43, 46). TET further alleges that, through the Advertisements, “Wyndham has deceived tens, if 

not hundreds, of thousands” of Owners “into staying in or upgrading their timeshares” and 

withholding business from TET. (Id. ¶¶ 27, 71). So TET asserts counterclaims against Wyndham 

for: (1) false advertising under the Lanham Act, (2) violation of the FDUTPA, and (3) unfair 

competition under Florida common law. (Id. ¶¶ 80–120). 

 Wyndham’s Alleged Unreasonable Restraint on Alienation 

Plaintiff/Counter-Defendant Wyndham Vacation Resorts, Inc. (“WVR”) is the developer of 

a timeshare plan named Club Wyndham Access (“CWA”). (Id. ¶ 128). WVR regularly and 

perpetually markets and sells CWA timeshare interests. (Id. ¶ 129). All owners of timeshare interests 

within CWA are members of an owners’ association (“Association”) controlled by Wyndham and 

its affiliates. (Id. ¶ 125). 

Owners within CWA hold ownership certificates issued by Wyndham or its affiliates 

representing ownership shares in the amount of points. (Id. ¶ 126). Owners use vacation points as 

currency through CWA to reserve the use and occupancy of hotel, resort, and timeshare properties 

within CWA. (Id. ¶ 127). Each contract for purchase of CWA points incorporates the following 

restrictions contained in CWA’s Public Offering Statement:  

11. RESTRICTIONS UPON SALE LEASE OR TRANSFER. 
No Owner may transfer an entire Ownership, nor any portion of an Ownership, or 

transfer by will or devise, without the consent of the Association, except for a transfer by 
the Declarant or any transfer to the Declarant. Any and all transfers to which the Association 
has consented shall be in accordance with the Club Instruments and not be for less than 
63,000 Points. Transfers shall be subject to a $299.00 fee due to the Association, which 
such amount can change at [any time]. Each purchaser is also required to pay a closing fee 
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of $30.00 for each Ownership Certificate issued, which is subject to change. Any attempt 
by an Owner to sell, convey, devise or otherwise transfer an Ownership in any other fashion, 
except as provided for in the Club Instruments. shall be null and void. 

 
(Id. ¶¶ 131, 133). 

TET alleges that WVR’s restrictions on the transfer or conveyance of a CWA timeshare 

interest “without consent of the Association” (the “Restrictions”) are an unreasonable restraint on 

alienation “because they provide[s] Wyndham and its affiliates the unfettered right to prevent . . . 

Owners . . . the right to sell, devise, and convey their CWA interests to third parties.” (Id. ¶¶ 132, 

134–136). TET further alleges that “the Restrictions limit[s], frustrate[s], and hinder[s] [its] ability 

to satisfy its contractual obligations to assist . . . Owners exit their timeshares” (Id. ¶ 141). As such, 

TET seeks a declaration that the Restrictions are unenforceable as an unreasonable restraint on 

alienation under Florida’s common law. (Id. ¶¶ 121–154).   

Wyndham moves to dismiss each of TET’s claims, (see Doc. 132), and TET opposes 

Wyndham’s motion (see Doc. 145). With Wyndham’s Reply (see Doc. 153), this matter is ripe for 

adjudication.  

III. Legal Standards 

The Federal Rules of Civil Procedure require pleaders to provide short and plain statements 

of their claims. See Fed. R. Civ. P. 8(a). If a complaint does not comport with the pleading 

requirements or fails to set forth a plausible claim, it may be dismissed under Rule 12(b)(6). See 

Ashcroft v. Iqbal, 556 U.S. 662, 672, 678–79 (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 556 (2007)).  

Plausible claims must be founded on sufficient “factual content” to allow the court to draw 

the reasonable inference that the defendant is liable for the misconduct alleged.  See Iqbal, 556 U.S. 

at 678; see also Miljkovic v. Shafritz & Dinkin, P.A., 791 F.3d 1291, 1297 (11th Cir. 2015).  To 
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assess the sufficiency of the factual content and the plausibility of a claim, courts draw on their 

“judicial experience and common sense” in considering: (1) the exhibits attached to the complaint; 

(2) matters that are subject to judicial notice; and (3) documents that are undisputed and central to 

a plaintiff’s claim.  See Iqbal, 556 U.S. at 679; Reese v. Ellis, Painter, Ratterree & Adams, LLP, 

678 F.3d 1211, 1215–16 (11th Cir. 2012).   

Courts do not consider other matters outside the four corners of the complaint, and they 

must: (1) disregard conclusory allegations, bald legal assertions, and formulaic recitation of the 

elements of a claim; (2) accept the truth of well-pled factual allegations; and (3) view well-pled 

facts in the light most favorable to the plaintiff. See Hayes v. U.S. Bank Nat’l Ass’n, 648 F. App’x. 

883, 887 (11th Cir. 2016);6 Horsley v. Feldt, 304 F.3d 1125, 1134 (11th Cir. 2002).  Although courts 

are generally required to accept as true the factual allegations in a complaint for purposes of a 

motion to dismiss, courts need not accept as true “internally inconsistent factual claims.” Howard 

v. Kerzner Intern. Ltd., 2014 WL 714787, at *5 (S.D. Fla. Feb. 24, 2014); accord Battle v. Central 

State Hospital, 898 F.2d 126, 130 n.3 (11th Cir.1990) (“[A]llegations that are contradicted by other 

allegations in the complaint may also constitute grounds for dismissal.”). 

IV. Analysis 

As it stands, TET only asserts one federal claim over which the Court has original 

jurisdiction—the Lanham Act claim. (See Doc. 114, ¶¶ 80–98). This is significant because where a 

“district court has dismissed all claims over which it has original jurisdiction, it may decline to 

exercise supplemental jurisdiction over” the remaining state-law claims. See 28 U.S.C. § 1367(c). 

 
6 “Unpublished opinions are not controlling authority and are persuasive only insofar as 

their legal analysis warrants.”  Bonilla v. Baker Concrete Const., Inc., 487 F.3d 1340, 1345 (11th 
Cir. 2007).  
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Because the Court’s decision to exercise its discretion depends on the success of the Lanham Act 

claim, the Court begins its analysis there. 

To adequately plead a Lanham Act claim for false advertising, TET must allege sufficient 

facts from which the Court can reasonably infer that: (1) Wyndham’s statements were false or 

misleading; (2) Wyndham’s statements deceived, or had the capacity to deceive, consumers; (3) the 

deception had a material effect on the consumers’ purchasing decision; (4) the misrepresented 

service affects interstate commerce; and (5) [TET] has been, or likely will be, injured as a result of 

the false or misleading statement.  Sovereign Military Hospitaller Order v. Fla. Priory of Knights 

Hospitallers, 702 F.3d 1279, 1294 (11th Cir. 2012). “Actionable false statements include (1) 

commercial claims that are literally false as a factual matter; and (2) claims that may be literally true 

or ambiguous but which implicitly convey a false impression, are misleading in context, or are likely 

to deceive consumers.” Orange Lake Country Club, 2018 WL 5279135, at *8-9 (citation and 

internal quotations omitted).  

With respect to the first element of its claim, TET alleges that Wyndham’s Advertisements 

contain several false and misleading statements. The Court discusses each Advertisement in turn. 

1. First Advertisement  

a. Contact Statement 

In the First Advertisement Wyndham states that an Owner’s “timeshare does not need to be 

paid-in-full to contact Wyndham Cares” (“Contact Statement”). (Doc. 114, ¶ 52) (emphasis 

added). TET argues that the Contact Statement “is false and misleading because [O]wners are 

ineligible to even be considered for the Ovation [p]rogram unless their loan is paid in full.” (Id. ¶ 

53) (emphasis added). This argument misses the mark. 
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TET conflates the Ovation program with the broader Wyndham Cares program. But 

Wyndham Cares and Ovation are two distinct programs. (See Doc. 114-3, p. 2). In fact, TET 

concedes that the Ovation program is advertised as only one subset of many programs available to 

timeshare owners under the Wyndham Cares umbrella. (See id. ¶ 51) (alleging that “Wyndham’s 

Ovation Program is advertised as part of its Wyndham Cares Program.”). Therefore, even if an 

Owner is ineligible for the Ovation program, it does not follow that he or she cannot contact 

Wyndham Cares or that the Owner is ineligible for other programs offered through Wyndham Cares. 

So TET’s argument fails. 

b. Travel Statement 

TET also claims that the First Advertisement is misleading insofar as it states: “We 

understand that your situation may have changed since you purchased your timeshare with us and 

now you’re unable to use it the way you planned. Whether it’s a change in marital status, family 

needs or vacation preferences, these events impact how and when you choose to travel. Call Ovation 

by Wyndham today at 855-312-9040.” (“Travel Statement”). According to TET, the Travel 

Statement is misleading because “Ovation is not a hardship program and changes in life 

circumstances are not criteria for eligibility for the Programs.” (Doc. 114, ¶¶ 47).  

TET disingenuously mischaracterizes the Travel Statement. When read in context, the 

Travel Statement does not either express or imply that changes in life circumstances—e.g., marital 

status, family needs or vacation preferences—are requirements for eligibility. It merely describes 

circumstances that “impact how and when [consumers] choose to travel. (Doc. 114-2, pp.  1–2). 

Therefore, TET’s attempt to rewrite the Travel Statement in a manner that distorts its plain meaning 

cannot sustain a false advertising claim. See Tire Kingdom, Inc. v. Morgan Tire & Auto, Inc., 915 

F. Supp. 360, 366 (S.D. Fla. 1996) aff’d sub nom. Tire Kingdom v. Morgan Tire & Auto, 136 F.3d 
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139 (11th Cir. 1998) (holding that a plaintiff “cannot state a claim under the Lanham Act by 

attributing inferences to an otherwise clear advertisement”). 

2. Second Advertisement  

a. Best Interest Statement 

Next, TET posits that the Second Advertisement is actionable under the Lanham Act because 

it “falsely implies that Wyndham has . . . Owners’ best interests at heart.” (Doc. 114, ¶ 48). Again, 

however, TET mischaracterizes Wyndham’s statement. The Second Advertisement makes a 

generalized statement about the motivations of third-party exit companies. It says nothing about 

Wyndham’s own motivations, much less that Wyndham has Owners’ best interest at heart. To be 

sure, the First Advertisement merely states that “[t]here are dozens of third-party exit companies 

and scams out there that don’t have your best interests at heart.” (Doc. 114-2, p. 2 (“Best Interest 

Statement”)). TET alleges no facts to suggest that the Best Interest Statement is literally false, or 

literally true but misleading in context. Accordingly, TET’s claim fails to the extent it relies on this 

statement. 

b. Eligibility Omission 

TET also posits that the Second Advertisement is false and misleading because it “omits” 

the eligibility requirements of the Ovation program. (Doc. 114, ¶ 49). The Court disagrees. An 

omission is not actionable as a false advertisement under the Lanham Act, unless the omission is 

relevant to an affirmative statement that is made false or misleading by its omission. See Tire 

Kingdom, 915 F. Supp. 360, 366 (“[W]here an advertisement becomes untrue or is affirmatively 

misleading as a result of a competitor’s failure to disclose a material fact, an actionable Lanham Act 

violation may arise.”); see also Casper Sleep, Inc. v. Mitcham, 204 F. Supp. 3d 632, 638 (S.D.N.Y. 

2016). Here, TET does not identify an affirmative statement that is made false or misleading by its 
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omission of the eligibility requirements of the Ovation program. Accordingly, Wyndham’s 

purported failure to disclose those requirements, standing alone, is insufficient to support a claim 

for false advertising.  

Moreover, as Wyndham correctly points out, TET’s allegations collapse upon themselves 

because TET contradictorily pleads that “[t]he Programs do not include any objective criteria” and 

that eligibility is determined in “Wyndham’s sole, absolute, and unfettered discretion.” (Doc. 114, 

¶ 60). TET cannot simultaneously allege that the Advertisements fail to state the eligibility 

requirements for the Programs while also alleging that no eligibility criteria exist. 

3. Third Advertisement 

a. Solutions Statement 

TET contends that the Third Advertisement is false and misleading insofar as Wyndham 

states that “many of [the Ovation program’s] exit solutions require that ownerships are paid off and 

maintenance fees are current” (“Solutions Statement”) (Doc. 114-4, p. 2). According to TET, the 

Solutions Statement “is false and misleading because all of the Ovation program’s exit solutions 

“require that ownerships are paid off and maintenance fees are current.” (Doc. 114, ¶¶ 54).  

Notably, however, TET’s allegation is undermined by its own contradictory assertion that 

“[t]he Programs do not include any objective criteria” and that eligibility is determined in 

“Wyndham’s sole, absolute, and unfettered discretion.” (Id. ¶ 60). It is unclear to the Court how 

Wyndham’s Solutions Statement can conceivably be false if, by TET’s own admission, Wyndham’s 

Programs have no objective eligibility requirements and Wyndham maintains the absolute and 

unfettered discretion to allow a timeshare owner to participate in the Wyndham Ovation program. 

Therefore, the Court finds that TET’s allegations, as currently pled, do not state a claim for false 

advertising. 
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4. Fourth Advertisement 

a. Fees and Costs Statement 

In the Fourth Advertisement, Wyndham states that there are “no hidden fees, costs, or 

additional purchases required to participate” in the Ovation by Wyndham Program (“Fees and Costs 

Statement”). (Doc. 114-4, p. 2). TET argues that the Fees and Costs Statement is false because 

“[Wyndham] Owners must pay [their] outstanding loans . . . to even be eligible for” the program. 

(Doc. 114, ¶ 55). This argument strains logic. An Owners’ preexisting and outstanding loan 

obligation is in no sense a hidden cost, a hidden fee, or an additional purchase. See Smith v. Wells 

Fargo Bank, N.A., 158 F. Supp. 3d 91, 102 (D. Conn.), aff’d, 666 F. App’x 84 (2d Cir. 2016) (noting 

that “one cannot reasonably classify [a loan obligation] as a ‘fee.’”). Accordingly, TET fails to state 

a claim for false advertising based on the Fees and Costs Statement. 

5. Fifth Advertisement 

Last, TET insists that “Wyndham’s advertisement of its Featured Reseller Program is false 

and misleading because it omits that “loans and outstanding amounts must be satisfied to be 

eligible.” (Doc. 114, ¶ 59). Again, an omission is not actionable as false advertisement under the 

Lanham Act, unless the omission is relevant to an affirmative statement that is made false or 

misleading by its omission. See Tire Kingdom, 915 F. Supp. 360, 366. Here, TET fails to identify a 

single statement within the Fifth Advertisement that is rendered misleading by Wyndham’s 

purported omission. Therefore, Wyndham’s alleged omission does not support a claim for false 

advertising under the Lanham Act. 

Because TET fails to identify any false or misleading statements in Wyndham’s 

Advertisements, the Court dismisses TET’s Lanham Act claim. Having dismissed TET’s only 

federal claim, the Court declines to exercise supplemental jurisdiction over TET’s state law claims. 
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See 28 U.S.C. § 1367(c)(3) (“The district court may decline to exercise supplemental jurisdiction 

over a claim . . . if . . . the district court has dismissed all claims over which it has original 

jurisdiction[.]”). For the same reason, the Court declines to entertain TET’s request for declaratory 

relief. See GMAC Ins. Co. Online, Inc. v. Shaw, No. 6:13-cv-1826-ORL-28DAB, 2014 WL 

12618188, at *1 (M.D. Fla. Feb. 21, 2014), report and recommendation adopted by 2014 WL 

12621475 (M.D. Fla. Mar. 24, 2014) (explaining that “[a]n action for declaratory relief . . . must 

independently satisfy federal subject matter jurisdiction requirements.”) 

The Court will, however, grant TET leave to amend its pleading to address the deficiencies 

described herein, to the extent it can do so in good faith and in accordance with Federal Rule of 

Civil Procedure 11(b). 

V. Conclusion 

It is therefore ORDERED that the Motion to Dismiss (Doc. 132) filed by the 

Plaintiffs/Counter-Defendants Wyndham Vacation Ownership, Inc., et al., is GRANTED as to 

TET’s counterclaim for violation of the Lanham Act.  Should TET wish to file an amended Lanham 

Act counterclaim, it must do so on or before January 21, 2020. 

DONE and ORDERED in Chambers, Orlando, Florida on January 7, 2020. 

 
 

 

 

Copies to:  Counsel of record and any unrepresented parties 
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