
UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

 

WYNDHAM VACATION OWNERSHIP, 

INC., et al., 

             Plaintiffs, 

v. 

REED HEIN & ASSOCIATES, LLC, et al.                        

             Defendants. 

_____________________________________/ 

 

 

 

 

 

 

 

 

 

 

 

 

Case No.: 6:18-CV-02171-PGB-TBS 

 

 

 

REPLY IN SUPPORT OF LESLIE BENJAMIN’S  

MOTION TO APPEAR PRO HAC VICE 

 

Defendant, Mitchell Reed Sussman (“Defendant”) by and through his undersigned counsel, 

and pursuant to this Court’s Order granting Defendant leave to file a reply (Doc. 173) to Plaintiffs’ 

Response in Opposition to Leslie Benjamin’s Motion to Appear Pro Hac Vice (Doc. 171) (the 

“Response”) hereby replies as follows: 

Introduction 

On March 4, 2020, the undersigned filed Leslie Benjamin’s Motion seeking pro hac vice 

admission (Doc. 168) (the “Motion”).  Plaintiffs’ object to Leslie J. Benjamin, Esq. (“Benjamin”) 

as Defendant’s chosen counsel to aid in this litigation—citing to a “host of issues” associated with 

her representation of him.  See Response at 2.  Plaintiffs’ Response, however, identifies only a 

single basis for Benjamin’s disqualification:  Plaintiffs’ intent to call Benjamin as a witness related 

to Defendant’s practice of deeding timeshare interests to third parties or back to the original 

timeshare company. 

Importantly, however, the fact that such deeds are prepared by, or caused to be prepared 

by, Defendant is not in dispute.  See, e.g., Plaintiffs’ Amended Complaint (Doc. 63), ¶ 15; and 
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Defendant’s Amended Answer to Amended Complaint (Doc. 107), ¶ 15 (admitting the use of 

“deed backs” in Defendant’s timeshare exit practice).  Plaintiffs’ Response entirely fails to explain, 

or point to any evidence (such as deposition transcripts, affidavits, or other testimony), 

demonstrating that Benjamin’s hypothetical testimony will contradict the testimony or factual 

position of Defendant at trial. 

For purposes of this briefing, it is not whether Benjamin has knowledge of the deeding 

practice that is determinative of her qualification to practice in this Court and on behalf of 

Defendant.  Rather, Plaintiffs have the burden to demonstrate not only that Benjamin is a necessary 

witness on this issue (which she is not) but also, and more importantly, that: 1) the issue of the 

deed practice is in dispute (which it is not); and 2) her hypothetical testimony will contradict 

Defendant’s factual position or testimony at trial.   

Finally, even had Plaintiffs properly elucidated how Benjamin’s hypothetical testimony 

would be adverse to Defendant’s factual position, this inchoate conflict is waivable by Defendant.1 

Plaintiffs’ objection to Benjamin’s admission pro hac vice is simply a litigation strategy employed 

to apply pressure to Defendant in what is already time consuming and costly litigation.  

Accordingly, Plaintiffs’ objection should be overruled, the Motion granted, Benjamin should be 

admitted pro hac vice and permitted to represent Defendant in this case. 

Memorandum of Law 

The rule for disqualifying lawyers who will be called as a witness in trial is clear:   

(a)  When Lawyer May Testify.  --A lawyer shall not act as advocate at a trial in 

which the lawyer is likely to be a necessary witness on behalf of the client unless: 

(1)  the testimony relates to an uncontested issue; 

 
1 While Defendant and his counsel (including Benjamin) do not believe any conflict exists between 

Benjamin and Defendant, Defendant has, out of an abundance of caution, knowingly and 

voluntarily waived any such conflict between Benjamin and himself pursuant to Fla. Bar Reg. R. 

4-1.7.  See email correspondence attached hereto as Exhibit “A” (the “Conflict Waiver”).  
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(2)  the testimony will relate solely to a matter of formality and there is no reason 

to believe that substantial evidence will be offered in opposition to the testimony; 

(3)  the testimony relates to the nature and value of legal services rendered in the 

case; or 

(4)  disqualification of the lawyer would work substantial hardship on the client. 

 

Fla. Bar Reg. R. 4-3.7 

 

There is no shortage of case law holding that when the lawyer under scrutiny is not being 

called by their client to testify, Rule 4-3.7 does not apply.  See, e.g., TMH Med. Servs., LLC v. 

Nat'l Union Fire Ins. Co., No. 6:17-cv-920-Orl-37DCI, 2018 U.S. Dist. LEXIS 224393, at *6-7 

(M.D. Fla. Sep. 18, 2018) (quoting 3Lions Publ'g, Inc. v. Scriptnetics, LLC, No. 8:14-CV-1210-

T-30TBM, 2014 U.S. Dist. LEXIS 135461 (M.D. Fla. Sept. 25, 2014) ("Rule 4-3.7 is focused on 

the prejudice to the client; therefore, where the client does not intend to call his attorney as a 

witness, Rule 4-3.7 is not implicated."); Etkin & Co. v. SBD Ltd. Liab. Co., No. 11-21321-CIV, 

2012 U.S. Dist. LEXIS 158364, at *8-9 (S.D. Fla. Nov. 5, 2012) (“Thus, where the client does not 

intend to call his attorney as a witness, Rule 4-3.7 is not implicated.”) (citing Shaw v. Cassel, No. 

11-23689-CIV, 2012 U.S. Dist. LEXIS 12054, at *2 (S.D. Fla. Feb. 1, 2012)). 

Indeed, Rule 4-3.7 was designed to protect prejudice to the lawyer’s client “not prejudice 

to the opposing side who may call the attorney as a witness.” Etkins at *8.  This is precisely because 

“[t]he rule requiring a lawyer to withdraw when he expects to be a witness in a case was not 

designed to permit a lawyer to call opposing counsel as a witness and thereby disqualify him as 

counsel.”  Allstate Ins. Co. v. English, 588 So. 2d 294, 295 (Fla. 2d DCA 1991) (internal quotes 

removed).   

Here, Defendant has no intention of calling Benjamin as a witness and does not expect that 

position to change.  If Plaintiffs nevertheless insist on Benjamin’s disqualification, they must first 

meet their burden to demonstrate that Benjamin is a necessary witness in this case, which they 
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have not met.  See Silvers v. Google, Inc., No. 05-80387-CIV-RYSKAMP/VITUNAC, 2007 U.S. 

Dist. LEXIS 3060, at *4-5 (S.D. Fla. Jan. 16, 2007) (“When one party seeks to disqualify opposing 

counsel, courts are skeptical because those motions are sometimes filed for tactical reasons or to 

harass the other party. As such, the party seeking to disqualify the counsel of his opponent has the 

burden to prove that the attorney's testimony is necessary.”) (internal citations omitted).  

Furthermore, “[E]ven though an attorney was intimately involved in material events, [the attorney] 

is not a necessary witness if another witness is capable of testifying to the matters at issue.” Osorio 

v. Art Landscaping. Corp, No. 15-20614-CIV-OTAZO-REYES, 2016 U.S. Dist. LEXIS 193692, 

at *4 (S.D. Fla. Jan. 5, 2016) (quoting Etkins at *10). 

In the instant case, Plaintiffs’ Response completely fails to explain exactly what testimony 

they expect to elicit from Benjamin.  It is impossible for Plaintiffs to therefore meet their burden 

of establishing that such testimony is unavailable elsewhere and adverse to Defendant’s position.  

To the extent the testimony is expected to pertain to Defendant’s usage and practical theory behind 

the deeds at issue in this case, clearly testimony is available elsewhere because Mr. Sussman has 

every intention to himself be available for trial.  Interestingly, Plaintiffs’ have not even argued that 

Benjamin is a legally necessary witness.  As such, the only reasonable conclusion is that Plaintiffs’ 

objection was a tactic designed solely to harass Defendant.   

Plaintiffs all but concede that Rule 4-3.7 does not apply but argue for a rare exception.  See 

Response at 5.  In addition to lacking specificity, Plaintiffs have failed to support their claim with 

evidence.  The law requires, however, that the allegedly adverse nature of the hypothetical 

testimony be “clearly and unambiguously stated and sufficiently supported via record evidence.” 

TMH Med. Servs., LLC v. Nat'l Union Fire Ins. Co., No. 6:17-cv-920-Orl-37DCI, 2018 U.S. Dist. 

LEXIS 224393, at *13-14 (M.D. Fla. Sep. 18, 2018) (denying a motion for disqualification for 
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failure to cite evidence establishing grounds for disqualification).  In TMH Med. Servs., the party 

moving to disqualify the lawyer referred generally to “sworn testimony” and “such testimony”—

referencing the lawyer’s deposition—but failed to specifically cite to testimony which 

demonstrated sufficient grounds of adversity to justify disqualification.  Id. at *13.  Similarly here, 

Plaintiffs’ cite to no evidence which demonstrates Benjamin’s allegedly adverse position vis-à-vis 

her client, Mr. Sussman, or which illustrates how Mr. Sussman’s position would be contradicted 

by Benjamin.  Without evidence justifying disqualification, the Motion should be granted. 

Because Defendant does not intend to call Benjamin as a witness, Plaintiffs rely solely on 

the rare “adverse position” exception stated in Lancaster v. Harrow, No. 8:17-cv-634-T-33JSS, 

2018 U.S. Dist. LEXIS 39060, at *8 (M.D. Fla. Feb. 21, 2018): “Rule 4-3.7 disqualifies attorneys 

called as witnesses by opposing counsel only if the attorney's testimony will be sufficiently 

adverse to the factual assertions or account of events offered on behalf of the client.  Id. at *8 

(internal quotations removed) (emphasis added).  Plaintiffs misconstrue the holding in Lancaster. 

Specifically, Plaintiffs appear to argue that Benjamin’s testimony may be adverse to 

Defendant’s case, generally, therefore she may not represent him.  This is not the holding of 

Lancaster and is not the law.  Rather, Lancaster and the foregoing case law show that 

disqualification is only appropriate if Plaintiffs first carry their burden showing the lawyer’s 

testimony will be different or factually dissimilar to the testimony or position of the client such to 

create a conflict under Fla. Bar. Reg. R. 4-1.7.  See, e.g., Fla. Bar. Reg. R. 4-3.7, cmt. (“For 

example, if there is likely to be substantial conflict between the testimony of the client and that of 

the lawyer, the representation involves a conflict of interest that requires compliance with rule 4-

1.7.”).  In other words, a lawyer may be prohibited from testifying on behalf of their client where 

their testimony will conflict with that of their client—unless the lawyer complies with Rule 4-1.7. 
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Here, Plaintiffs have presented no evidence that Benjamin will testify to facts which differ 

from the “factual assertions or account of events offered on behalf” of Defendant.  Lancaster at 

*8.  Neither Defendant nor Benjamin refute the creation and existence of deeds such as the example 

attached as Exhibit A to the Response.2  Whether this Court later determines that the deeds are 

unlawful or otherwise probative of Plaintiffs’ claims or the Defendants’ defenses is irrelevant to 

this analysis. 

Furthermore, Plaintiffs’ reliance on a Tennessee case is misplaced and unavailing.  See 

Exhibit B to Plaintiffs’ Response (Doc. 171-2) (citing Wyndham Vacation Ownership, Inc. v. 

Vacation Transfers Unlimited, LLC, No. 3:18-cv-01399, 2019 U.S. Dist. LEXIS 67189 (M.D. 

Tenn. Oct. 21, 2019).  In contrast to that case resolved under the rules of the Tennessee Bar, “in 

1987…Florida declined to adopt a proposed rule mandating automatic disqualification resulting 

from testimony for an opposing party.”  AlliedSignal Recovery Tr. v. AlliedSignal, Inc., 934 So. 

2d 675, 680 (Fla. 2d DCA 2006).  Here, Defendant does not intend to call Benjamin as a witness 

and the rules of Florida, not Tennessee, control. Etkin & Co. v. SBD Ltd. Liab. Co., No. 11-21321-

CIV, 2012 U.S. Dist. LEXIS 158364, at *7 (S.D. Fla. Nov. 5, 2012) (“ Motions involving the 

disqualification of counsel must be determined according to the standards imposed by the Florida 

Rules of Professional Conduct.”)(citing Shaw v. Cassel, No. 11-23689-CIV, 2012 U.S. Dist. 

LEXIS 12054, 2012 WL 315050, at *2 (S.D. Fla. Feb. 1, 2012)). 

Finally, even if Benjamin’s testimony is in some way contradicted by Defendant’s, 

Defendant has waived that conflict pursuant to Fla. Bar Reg. R. 4-1.7.  See Conflict Waiver 

attached as Exhibit A.  Accordingly, because there is no disqualifying conflict between Benjamin 

 
2 At this stage of the case, it is unknown if certain, similar deeds will later be offered into evidence 

by Plaintiffs or another party but which are objectionable on some grounds and with respect to 

which Defendant may timely object. 
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and Defendant, Plaintiffs have failed to demonstrate an evidence-based reason to disqualify her, 

and Benjamin is otherwise fully competent and qualified to represent Mr. Sussman, the Motion 

should be granted. 

WHEREFORE, Defendant Mitchell Reed Sussman respectfully requests this Court enter 

an order granting Ms. Benjamin’s motion to appear pro hac vice. 

Dated this 30th day of March 2020.    

Respectfully submitted, 

/s/ John J. Bennett  

Michael A. Nardella, Esq. 

Florida Bar No. 051265 

John J. Bennett, Esq. 

Florida Bar No. 98257 

Nardella & Nardella, PLLC 

135 W. Central, Suite 300 

Orlando, Florida 32801 

(407) 966-2680 

jbennett@nardellalaw.com  

service@nardellalaw.com  

 

Counsel for Defendant Mitchell Reed 

Sussman 

 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that I have filed the foregoing with the Clerk of Court via CM/ECF 

on this 30th day of March 2020, which will send a notice of electronic filing to all counsel of 

record. 

 

/s/ John J. Bennett  

John J. Bennett, Esq. 
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