
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

WYNDHAM VACATION OWNERSHIP, 
INC.; WYNDHAM VACATION RESORTS, 
INC.; WYNDHAM RESORT 
DEVELOPMENT CORPORATION; SHELL 
VACATIONS, LLC; SVC-WEST, LLC; 
SVC-AMERICANA, LLC; and SVC-
HAWAII, LLC, 

Plaintiffs, 

v. 

CHARLES E. GALLAGHER, ESQ.; 
WILLIAM P. STEWART JR.; 
GALLAGHER-CLIFTON, LLC; 
TIMESHARE OWNERS RELIEF, LLC; 
RESORT LEGAL TEAM, INC.; 
ALLEVIATE CONSULTING LLC; 
CLAYTON ANTHONY GONZALEZ; 
TRADEBLOC INC.; LISA TREVINO; and 
ALBERT TREVINO,  

Defendants. 

 Case No. 6:19-cv-476-Orl-31EJK 

PLAINTIFFS’ MOTION TO STRIKE AMENDED  
AFFIRMATIVE DEFENSE OF DEFENDANTS  

ALLEVIATE CONSULTING LLC AND  
CLAYTON ANTHONY GONZALEZ, WITH PREJUDICE  

Plaintiffs Wyndham Vacation Ownership, Inc., Wyndham Vacation Resorts, Inc., 

Wyndham Resort Development Corporation, Shell Vacations, LLC, SVC-West, LLC, SVC-

Americana, LLC, and SVC-Hawaii, LLC (collectively, “Plaintiffs” or “Wyndham”), pursuant 

to Federal Rule of Civil Procedure 12(f), move to strike the Thirteenth Affirmative Defense 

of unclean hands in Defendants Alleviate Consulting LLC’s and Clayton Anthony 
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Gonzalez’s (collectively, “Alleviate”) Amended Answer and Affirmative Defenses 

(Doc. 149) to Wyndham’s Second Amended Complaint (Doc. 125) as that defense remains 

inadequately pled. To the extent that this is Alleviate’s third attempt to properly plead the 

unclean hands defense, yet still cannot, as a matter of fact and law, plead such a defense 

under the circumstances present here, any further efforts to amend the defense would be 

futile, necessitating that the Court strike the defense with prejudice. 

BACKGROUND 

By way of brief background, Wyndham is a timeshare developer damaged by entities 

that falsely advertise an ability to end consumers’ timeshare contracts. (Doc. 41, ¶¶ 1–9, 98, 

109, 120, 131–32, 143, 146–48, 157, 164–66.) The Amended Complaint alleged that 

Alleviate Consulting LLC (and its owner Gonzalez) and its co-Defendants advertise that they 

can legally “exit” timeshare owners from their timeshares. Once consumers are drawn into the 

scheme—and pay a substantial up-front fee—Alleviate directs the consumers to the fake 

Florida “law firm” (that is not really a law firm) of Gallagher-Clifton, which sends baseless 

demand letters to Wyndham. In the process, Alleviate tells the owners to stop making 

payments on their timeshares. The timeshares are eventually foreclosed, destroying the 

owners’ credit and diverting massive sums of contract revenue from Wyndham. (Id. ¶¶ 44–

88.) The “legal exit” that Alleviate advertises is actually an unlawful breach of the timeshare 

contracts. Alleviate deceives timeshare owners—including Wyndham owners—into paying 

exorbitant sums for so-called “transfer” services that actually result in breaches and defaults 

of the timeshare contracts. (Id. ¶¶ 1–9, 44–88.) Wyndham has lost millions of dollars in 
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revenue due to such induced breaches. (Id. ¶¶ 98, 109, 120, 131–32, 143, 146–48, 157, 164–

66.)  

In the Amended Complaint, Wyndham asserted claims against Alleviate for false 

advertising in violation of the Lanham Act, tortious interference with contractual relations, 

conspiracy, and a violation of the Florida Deceptive and Unfair Trade Practices Act 

(“FDUTPA”) and seeks damages and injunctive relief. (See generally id.) Alleviate answered 

the Amended Complaint, asserting unclean hands, among other defenses. (Doc. 85.) 

Wyndham subsequently filed the currently operative Second Amended Complaint to 

add additional Defendants. (Doc. 125.) Alleviate answered, asserting fourteen affirmative 

defenses. (Doc. 143.) Wyndham continued to take issue with Alleviate’s unclean hands 

defense. After discussions between counsel, Alleviate agreed to amend the defense to add 

additional facts. Alleviate thus filed its amended answer to the Second Amended Complaint. 

(Doc. 149.) However, despite ample opportunity to cure, Alleviate’s unclean hands defense 

still remains inadequately pled. Having demonstrated that under these circumstances 

Alleviate simply cannot properly plead such a defense, the Court should strike it for the 

reasons set forth below.  

STANDARDS 

Upon motion, “[t]he court may strike from a pleading an insufficient defense or any 

redundant, immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P. 12(f)(2).  

“An affirmative defense is a defense that admits to the complaint, but avoids liability, 

wholly or partly, by new allegations of excuse, justification or other negating matters.” 

Perlman v. Wells Fargo Bank, N.A., No. 10-81612-CV, 2014 WL 4449602, at *2 (S.D. Fla. 
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Sept. 10, 2014) (citation and internal quotation marks omitted). “A defense which points out 

a defect in the plaintiff’s prima facie case is not an affirmative defense. Neither is a defense 

that denies an allegation in the plaintiff’s complaint.” Id. (citations and internal quotation 

marks omitted). 

Affirmative defenses “are subject to the general pleading requirements of Rule 8(a) 

and will be stricken if they fail to recite more than bare-bones conclusory allegations.” Home 

Mgmt. Solutions, Inc. v. Prescient, Inc., No. 07-20608-CIV, 2007 WL 2412834, at *1–2 

(S.D. Fla. Aug. 21, 2007). “An affirmative defense is insufficient as a matter of law where: 

(1) [o]n the face of the pleadings, it is patently frivolous, or (2) it is clearly invalid as a matter 

of law.” Northrop & Johnson Holding Co., Inc. v. Leahy, No. 16-CV-63008, 2017 WL 

5632041, at *1–3 (S.D. Fla. Nov. 22, 2017) (citation and internal quotation marks omitted).  

ARGUMENT 

Alleviate’s Thirteenth Affirmative Defense asserts unclean hands. (Doc. 149, pp. 27–

28.) This defense must be stricken because Alleviate cannot make out an unclean hands 

defense—even with the additional facts added by way of amendment.  

To establish unclean hands, the defendant must show that “it was personally injured 

by [the plaintiff’s] conduct.” Calloway v. Partners Nat’l Health Plans, 986 F.2d 446, 450–51 

(11th Cir. 1993). That requirement is not met and cannot be met here. Alleviate has not 

pled—has not even tried to plead, despite Wyndham’s prior objections—that Alleviate was 

personally injured by Wyndham’s conduct.  

Rather, Alleviate’s amended defense adds several allegations that Wyndham used 

inappropriate “sales and business practices and tactics to sell to each individual timeshare 
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owner.” (Doc. 149, p. 27 (emphasis added).) Absolutely nowhere in this defense or elsewhere 

does Alleviate allege that Wyndham’s alleged bad business practices harmed Alleviate 

itself—they only allege that Wyndham purportedly harmed its owners.  

Yet, as courts in this Division have held on virtually identical facts, the allegation that 

the owners were harmed by Wyndham’s purported conduct cannot possibly establish that 

Alleviate has an unclean hands defense against Wyndham. See Orange Lake Country Club, 

Inc. v. Reed Hein & Assocs., LLC, No. 6:17-cv-1542-Orl-31DCI (M.D. Fla. Feb. 7, 2019) 

(Irick, M.J.) (Doc. 284, pp. 3–4) (holding that “whether Plaintiffs had unclean hands in 

dealing with their timeshare owners is not an issue as it pertains to Defendants’ affirmative 

defense of unclean hands” and striking unclean hands defenses as “legally insufficient”). On 

these facts, Alleviate cannot possibly make out the unclean hands defense. Moreover, given 

that this is Alleviate’s third attempt to state this defense, even after Wyndham raised the issue 

that the law requires harm to Alleviate for this defense to lie, permitting any further 

amendment would be futile. Therefore, this defense must be stricken, with prejudice.  

CONCLUSION 

Therefore, Wyndham respectfully requests that the Court enter an order: (1) granting 

this motion; (2) striking the Thirteenth Affirmative Defense of unclean hands from 

Alleviate’s amended answer (Doc. 149), with prejudice; and (3) granting such additional and 

further relief as this Court deems just and proper.  
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LOCAL RULE 3.01(g) CERTIFICATION 

On August 13, 2020, counsel for Plaintiffs had a good-faith conferral with counsel for 

Alleviate on the issues raised by this motion. Alleviate’s counsel advised that Alleviate 

opposes the relief sought herein.  

Respectfully submitted,  

/s/ Glennys Ortega Rubin 
ALFRED J. BENNINGTON, JR., ESQ. 
Florida Bar No. 0404985 
bbennington@shutts.com  
GLENNYS ORTEGA RUBIN, ESQ. 
Florida Bar No. 556361 
grubin@shutts.com
CHRISTIAN M. LEGER, ESQ. 
Florida Bar No. 0100562 
cleger@shutts.com
SHUTTS & BOWEN LLP 
300 South Orange Avenue, Suite 1600 
Orlando, Florida 32801 
Telephone: (407) 835-6755 
Facsimile:  (407) 849-7255 

Counsel for Wyndham

Dated: August 13, 2020.  
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