
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
 
WYNDHAM VACATION OWNERSHIP, 
INC., WYNDHAM VACATION 
RESORTS, INC., WYNDHAM RESORT 
DEVELOPMENT CORPORATION, 
SHELL VACATIONS, LLC, SVC-WEST, 
LLC, SVC-AMERICANA, LLC and SVC-
HAWAII, LLC,  
 
 Plaintiffs, 
 
v. Case No:  6:19-cv-817-Orl-40EJK 
 
HAROLD O MILLER, HAROLD O. 
MILLER ATTORNEY, LLC, JOHN E 
MORTIMER and SOLOMON CROSS, 
INC., 
 
 Defendants. 
 / 

ORDER 

This cause comes before the Court on the following: 

1. Defendants Harold O. Miller and Harold O. Miller Attorney, LLC’s, 

Amended Motion to Dismiss (Doc. 21), filed July 8, 2019; 

2. Plaintiffs’ Response in Opposition to Harold O. Miller and Harold O. 

Miller Attorney, LLC’s, Amended Motion to Dismiss (Doc. 22), filed July 

19, 2019; 

3. Defendant Solomon Cross, Inc.’s, Motion to Dismiss (Doc. 25), filed July 

29, 2019; and 

4. Plaintiffs’ Response in Opposition to Solomon Cross, Inc.’s, Motion to 

Dismiss (Doc. 26), filed August 12, 2019. 
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I. BACKGROUND1 

This case arises out of Defendants’ alleged scheme to falsely and misleadingly 

advertise a “guaranteed” ability to “terminate” or “cancel” timeshare contracts on behalf 

of timeshare owners, including Plaintiffs’ customers (“Wyndham Owners”). (Doc. 1, ¶ 

37). This scheme contains two components: a “Marketing Arm Defendant” (i.e., John E. 

Mortimer) and “Lawyer Defendants” (i.e., Harold O. Miller, Harold O. Miller Attorney, LLC, 

and Solomon Cross, Inc.2). (Id. ¶ 40).  

The Marketing Arm Defendant solicits Wyndham Owners through extensive 

advertisements claiming that, “Our timeshare exit team has perfected a process to legally 

and permanently cancel your timeshare. The timeshare exit process is simple and 

guaranteed.” (Id. ¶ 7). Once Wyndham Owners enter into a contract for purported legal 

services, the Marketing Arm Defendant forwards their information to the Lawyer 

Defendants. (Id. ¶ 51). The Marketing Arm Defendant also instructs the Wyndham 

Owners to cease making payments under their timeshare contracts with Plaintiffs while 

“an attorney” works on their “file.” (Id. ¶ 46). Nonpayment causes Wyndham Owners to 

default on their timeshare contracts, resulting in foreclosure. (Id. ¶ 47). The Marketing 

Arm Defendant then tells the Wyndham Owners that the Lawyer Defendants were 

“successful” in “cancelling” the timeshare contract. (Id.). 

                                            
1  This account of the facts comes from Plaintiff’s First Amended Complaint. (Doc. 14 

(“Complaint”)). The Court accepts these factual allegations as true when considering 
motions to dismiss. See Williams v. Bd. of Regents, 477 F.3d 1282, 1291 (11th Cir. 
2007). 

 
2  Solomon Cross, Inc., is not actually a law firm. Instead, it is a Florida for-profit 

corporation owned by Defendant Mortimer. Likewise, Defendant Mortimer is not a 
licensed Florida attorney. (Id. ¶¶ 20–21). 
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Plaintiffs maintain that the Lawyer Defendants are an integral part of this scheme 

because they “maintain the façade that they are performing a legal function.” (Id. ¶ 54). 

Furthermore, the Lawyer Defendants insulate Wyndham Owners by prohibiting direct 

communication between their “clients” and Plaintiffs. (Id. ¶ 57). This prevents Wyndham 

Owners from learning that they are in fact simply defaulting on their timeshare contract 

obligations. (Id.). 

The Complaint emphasizes the interconnectedness of the Marketing Arm 

Defendant and the Lawyer Defendants. All Defendants share a single telephone number. 

(Id. ¶¶ 55–56). Defendant Solomon Cross, Inc., also shares a physical address with the 

Marketing Arm Defendant. (Id. ¶ 56). Furthermore, Plaintiffs allege that the Defendants 

share the “thousands or tens-of-thousands of dollars” paid by Wyndham Owners as “exit” 

fees. (Id. ¶ 45). 

In addition to causing unknowing default, foreclosure, and damaged credit for 

Wyndham Owners, Plaintiffs also allege injuries to themselves due to Defendants’ 

conduct. (Id. ¶¶ 8, 73). First, “Wyndham Owners who wanted to leave their timeshares 

could have used Wyndham’s legitimate trademarked exit services instead of Defendants’ 

false exit services, without causing Wyndham to incur fees to foreclose on those 

timeshares and without causing damage to Wyndham’s reputation.” (Id. ¶ 71). Second, 

the Marketing Arm Defendant’s “false and/or misleading advertising causes consumers 

to believe that [Plaintiffs’] business model is unlawful and that they were ‘scammed’ into 

their timeshares, necessitating Defendants’ ‘help.’” (Id. ¶ 72). 

Plaintiffs filed this action alleging: violations of the Lanham Act against Mortimer 

(Count I); contributory violations of the Lanham Act against Solomon Cross, Miller, and 
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Miller Law (Count II); tortious interference with contractual relations against all 

Defendants (III); civil conspiracy against all Defendants (Count IV); and violations of 

Florida’s Deceptive and Unfair Trade Practices Act (“FDUTPA”) against all Defendants 

(Count V). Defendants Miller/Miller Law and Solomon Cross now move separately to 

dismiss. 

II. STANDARD OF REVIEW 

To survive a motion to dismiss made pursuant to Rule 12(b)(6), the complaint 

“must contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is 

plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. 

v. Twombly, 550 U.S. 544, 570 (2007)). A claim is plausible on its face when the plaintiff 

“pleads factual content that allows the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.” Id. Legal conclusions and recitation of a 

claim’s elements are properly disregarded, and courts are “not bound to accept as true 

a legal conclusion couched as a factual allegation.” Papasan v. Allain, 478 U.S. 265, 286 

(1986). Courts must also view the complaint in the light most favorable to the plaintiff and 

must resolve any doubts as to the sufficiency of the complaint in the plaintiff’s favor. 

Hunnings v. Texaco, Inc., 29 F.3d 1480, 1483 (11th Cir. 1994) (per curiam). In sum, 

courts must (1) ignore conclusory allegations, bald legal assertions, and formulaic 

recitations of the elements of a claim; (2) accept well-pled factual allegations as true; and 

(3) view well-pled allegations in the light most favorable to the plaintiff. Iqbal, 556 U.S. at 

67. 

Fed. R. Civ. P. 9(b) requires that allegations of fraud be stated with particularity. 

Defendants contend that several of Plaintiffs’ claims have elements of fraud, and thus, 

like a fraud claim, require pleading with particularity. In the Eleventh Circuit, the weight 

Case 6:19-cv-00817-PGB-EJK   Document 41   Filed 10/11/19   Page 4 of 18 PageID 609



5 
 

of authority holds that a Lanham Act claim for false advertising need not be pleaded with 

specificity. See Incarcerated Entm’t, LLC v. Warner Bros. Pictures, 261 F. Supp. 3d 1220, 

1226–27 (M.D. Fla 2017) (collecting cases). Consistent with this authority, the Court 

declines to impose a heightened pleading requirement. 

Courts are split on the question of whether a FDUTPA claim must meet Rule 9(b)’s 

pleading requirements. See Finerman v. Marriott Vacations Worldwide Corp., No. 3:14-

cv-1154, 2015 WL 5440611, at *2 (M.D. Fla. Sept. 15, 2015) (collecting cases). Even 

assuming that Rule 9(b) applies, the Amended Complaint adequately alerts Defendants 

to the “precise misconduct with which they are charged.” Ziemba v. Cascade Int’l, Inc., 

256 F.3d 1194, 1202 (11th Cir. 2001) (internal quotation marks omitted). Indeed, despite 

being third parties with only secondhand knowledge of Defendants’ scheme, Plaintiffs 

have compiled and submitted to the Court original sources for the challenged statements. 

(Doc. 14-2; Doc. 14-5; Doc. 14-6). The Court finds Plaintiffs’ allegations sufficient to inject 

reasonable precision and substantiation into the pleadings to comply with Rule 9(b). See 

Wyndham Vacation Ownership, Inc. v. US Consumer Attorneys, P.A., No. 18-81251-CIV 

(S.D. Fla. July 3, 2019) (holding that nearly identical allegations of scheme satisfied Rule 

9(b) and made sufficiently clear “the respective roles that [the plaintiff] alleges the 

individual defendants played”). 

III. DISCUSSION 

Defendants raise a variety of arguments for dismissal. In short, they assert that the 

Complaint is a shotgun pleading and that each Count fails to state a claim upon which 

relief can be granted. After due consideration, the Court rejects each of these arguments. 

 

Case 6:19-cv-00817-PGB-EJK   Document 41   Filed 10/11/19   Page 5 of 18 PageID 610



6 
 

A. The Complaint is Not a Shotgun Pleading 

Defendant Solomon Cross first argues that the Complaint is a shotgun pleading 

because it incorporates multiple allegations by reference and combines Defendants 

without identifying specific, individual wrongdoing. (Doc. 25, p. 3). 

There are numerous varieties of shotgun pleadings, the most common being a 

pleading “containing multiple counts, where each count adopts the allegations of all 

preceding counts.” Weiland v. Palm Beach Cty. Sheriff’s Office, 792 F.3d 1313, 1321 

(11th Cir. 2015). Although Count II (contributory violation of the Lanham Act) incorporates 

the allegations of Count I (direct violation of the Lanham Act), Defendants concede that, 

“To state a contributory false advertising claim, a plaintiff must adequately plead an 

underlying claim for false advertising.” (Doc. 21, p. 12; Doc. 25, p. 9) (citing Duty Free 

Ams., Inc. v. Estee Lauder Cos., Inc., No. 12-60741-CIV, 2014 WL 1329359, at *17 (S.D. 

Fla. Mar. 31, 2014), aff’d, 797 F.3d 1248 (11th Cir. 2015)). The remaining Counts do not 

incorporate allegations of the previous Counts. Therefore, the Complaint is not a classic 

shotgun. 

Shotgun pleadings may also commit the “relatively rare sin of asserting multiple 

claims against multiple defendants without specifying which of the defendants are 

responsible for which acts or omissions, or which of the defendants the claim is brought 

against.” Weiland, 792 F.3d at 1321. Here, the Complaint makes clear how each 

Defendant is connected to the others. Defendant Mortimer controls the scheme’s 

Marketing Arm and refers “clients” to the Lawyer Defendants. In turn, the Lawyer 

Defendants help maintain the illusion of a legal service provider and purport to “represent” 
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the Wyndham Owners. Thus, the Complaint provides Defendants with “adequate notice 

of the claims against them and the grounds upon which each claim rests.” Id. at 1323.  

B. The Complaint Properly Pleads Lanham Act Violations 

Defendants argue that the contributory Lanham Act claims are insufficient 

because: (1) the underlying Lanham Act claim against Mortimer is inadequately pled; and 

(2) Plaintiffs fail to specify the conduct that makes the Lawyer Defendants contributorily 

liable.  

1. Count I: Direct Lanham Act Violations 

Lanham Act plaintiffs must plead that: (1) defendants made false or misleading 

statements; (2) the advertisements deceived or could deceive consumers; (3) the 

deception had a material effect on the consumers’ purchasing decisions; (4) the 

misrepresented service affects interstate commerce; and (5) the plaintiffs were or are 

likely to be injured as a result. Sovereign Military Hospitaller Order of St. John of 

Jerusalem of Rhodes & of Malta v. Fla Priory of Knights Hospitallers, 702 F.3d 1279, 1294 

(11th Cir. 2012). Defendants attack Plaintiffs’ underlying Lanham Act claim against 

Mortimer by arguing that: (a) Plaintiffs lack standing under the Lanham Act; (b) Mortimer’s 

statements are not “commercial advertising” under the Lanham Act; and (c) Mortimer’s 

statements are not actionable. None of these arguments are well taken. 

a. Standing 

Defendants assert that Plaintiffs fail to satisfy the standing test set forth in Lexmark 

International, Inc. v. Static Control Components, Inc., 572 U.S. 118 (2014).3 Under 

                                            
3  Though the Lexmark test is often referred to as a “standing” analysis, the Supreme 

Court clarified that the issue is whether the plaintiff has a “right to sue” or a “cause of 
action” under the Lanham Act. Lexmark, 572 U.S. at 128. 
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Lexmark, a Lanham Act plaintiff’s injuries must fall within the “zone of interests” protected 

by the Act, and the advertisements at issue must proximately cause those injuries. Id. at 

129. This test is “not especially demanding.” Id. at 130 (internal quotations omitted). 

Lanham Act plaintiffs fall within the “zone of interests” if they can “allege an injury 

to a commercial interest in reputation or sales.” Id. at 132. Here, Plaintiffs allege both. 

First, the advertisements damage Plaintiffs’ business reputation by causing “consumers 

to believe that [Plaintiffs’] business model is unlawful and that they were ‘scammed’ into 

their timeshares, necessitating Defendants’ ‘help.’” (Id. ¶ 72). Second, the Complaint 

alleges that Defendants cause Wyndham Owners to stop paying their financial obligations 

to Plaintiffs. (Doc. 14, ¶ 48); see Hilton Resorts Corp. v. Sussman, No. 6:19-cv-305, 2019 

WL 2717164, at *2 (M.D. Fla. June 28, 2019). Altogether, Plaintiffs allege “injuries to 

precisely the sorts of commercial interests the Act protects.” Lexmark, 572 U.S. at 137. 

The Complaint also alleges that Defendants’ misrepresentations proximately 

caused Plaintiffs’ injuries. The sufficiency of proximate cause allegations turns on whether 

“the harm alleged has a sufficiently close connection to the conduct the statute prohibits.” 

Lexmark, 572 U.S. at 133. When “a defendant harms a plaintiff’s reputation by casting 

aspersions on its business, the plaintiff’s injury flows directly from the audience’s belief in 

the disparaging statements.” Id. at 138. Here, Plaintiffs maintain that their reputation has 

been harmed by Defendants’ advertisements which falsely state that Plaintiffs engage in 

unlawful conduct. (Doc. 14, ¶ 72). Therefore, the Complaint sufficiently alleges statutory 

standing under the Lanham Act. 
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b. Commercial Advertising 

The Lanham Act prescribes liability only for false “commercial advertising or 

promotion.” 15 U.S.C. § 1125(a)(1)(B). Defendants cite dicta defining commercial 

advertising as: (1) commercial speech; (2) by a defendant who is in commercial 

competition with plaintiff; (3) for the purpose of influencing consumers to buy the 

defendant’s goods or services; and (4) the representations must be disseminated 

sufficiently to the relevant purchasing public. (Doc 21, p. 9; Doc. 25, p. 25) (quoting 

Tobinick v. Novella, 848 F.3d 935, 950–51 (11th Cir. 2017)).4  

Defendants posit that they do not compete with Plaintiffs, so the commercial 

advertising requirement must fail. The fallacy of this argument is apparent from the 

authority cited in Defendants’ Motions—Lexmark. (Doc. 21, p. 10; Doc. 25, p. 25). In 

Lexmark, the Supreme Court held that a plaintiff need not show commercial competition 

by a defendant to have standing under the Lanham Act. 572 U.S. 138. According to the 

Court, where—as is the case here—“a party claims reputational injury from 

disparagement, competition is not required for proximate cause; and that is true even if 

the defendant’s aim was to harm its immediate competitors, and the plaintiff merely 

suffered collateral damage.” Id.  

Defendants ignore Lexmark and other decisions declining to dismiss Lanham Act 

claims based on commercial competition. See, e.g., Tobinick v. Novella, 142 F. Supp. 3d 

1275, 1278–80 (S.D. Fla. 2015), aff’d 848 F.3d at 939; Diamond Resorts Int’l, Inc. v. 

Aaronson, No. 6:17-cv-1394, 2018 WL 735627, at *3 (M.D. Fla. Jan. 26, 2018). Even 

                                            
4  The Tobinick holding did not turn on commercial competition. 
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more troublingly, both Motions support their argument by grossly mischaracterizing 

another court’s decision: 

The Alleged Statements Do Not Constitute “Commercial Advertising or 
Promotion” Required Under the Lanham Act. . . . As stated by Judge 
Presnell in a related action, “[Plaintiff timeshare developers] do not compete 
with the exit company in the sale of goods or services. Rather, Plaintiffs are 
in the business of getting people into timeshares, while the Defendants are 
in the business of getting them out. Though their target audiences overlap, 
Plaintiffs and [the timeshare exit companies] are engaged in entirely 
different markets. They are adversaries, not competitors.” See Orange Lake 
Country Club, Inc. v. Reed Hein & Assocs., 2018 WL 5279135, at *8 (M.D. 
Fla. Oct. 24, 2018).  
 

(Doc. 21, pp. 8–9; Doc. 25, p. 8). Defendants fail to inform the Court that Judge Presnell 

was addressing an entirely different statute. In actuality, the Orange Lake decision 

expressly rejected Defendants’ commercial advertising argument in the Lanham Act 

context. 2018 WL 5279135, at *9. Indeed, Judge Presnell provided a detailed analysis of 

the reasons why a timeshare developer has standing to assert Lanham Act claims against 

a timeshare exit company. Id. The Court is unimpressed with this behavior and 

admonishes Defendants that they have “a duty to refrain from affirmatively misleading the 

court as to the state of the law.” Jorgenson v. Volusia Cty., 846 F.2d 1350, 1352 (11th 

Cir. 1988) (per curiam). 

c. Actionable Conduct 

Defendants next assert that Plaintiffs fail to allege that Mortimer’s advertisements 

were false or misleading. Instead, they maintain that the advertisements were merely 

“non-actionable statements of opinion, puffery, or predictions.” (Doc. 25, p. 7; Doc. 21, p. 

8). This argument strains credulity. Defendants’ advertisements “guarantee [that 

Plaintiffs] will make you an offer to end your timeshare obligation” and that Defendants 

are “100% successful” in achieving “a legally binding result so that your timeshare 
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cancellation is permanent.” (Doc. 14, pp. 17–18). Guaranteed outcomes are not 

predictions. Such statements are empirically verifiable—either the Wyndham Owners will 

be “exited” from their timeshare contract or they will not. See Global Tech Led, LLC v. 

Hilumz Int’l Corp., No. 2:15-cv-553, 2017 WL 588669, at *6 (M.D. Fla. Feb. 14, 2017) 

(holding same). 

Even if Defendants’ advertisements are literally true—a dubious proposition5—

they “implicitly convey a false impression, are misleading in context, or are likely to 

deceive consumers.” BellSouth Advert. & Publ’g Corp. v. Lambert Publ’g, 45 F. Supp. 2d 

1316, 1320 (S.D. Ala. 1999) (citation omitted). Assuming Defendants consider a 

foreclosure to be a successful “exit,” no reasonable consumer would pay thousands of 

dollars to achieve that result. Moreover, the Florida Rules of Professional Conduct 

support Plaintiffs’ position that Defendants’ advertisements suggesting legal results are 

inherently misleading. See Fla. R. Prof. C. 4-7.13(b) (“Deceptive or inherently misleading 

advertisements include, but are not limited to advertisements that contain: (1) statements 

or information that can reasonably be interpreted by a prospective client as a prediction 

or guaranty of success or specific results . . . .”).  

Based on the allegations in the Complaint, the Court finds that Defendants’ 

statements were not general opinions or exaggerated statements, but rather assertions 

of fact upon which reasonable consumers might rely. Therefore, the Court cannot 

conclude as a matter of law that the statements at issue constitute mere puffery or non-

                                            
5  Moreover, to the extent that Defendants argue that the advertisements are actually 

truthful, a statement’s “truth” cannot be resolved at the motion to dismiss stage. See 
Duty Free Ams., 797 F.3d at 1278 (explaining that determining whether a statement 
is false or misleading is “fact-intensive”). 
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actionable opinions. See Westgate Resorts, Ltd. v. Reed Hein & Assocs., LLC, 6:18-cv-

1088, 2018 WL 5279156, at *5 (M.D. Fla. Oct. 24, 2018) (holding same for virtually 

identical advertisements).  

In sum, Plaintiffs have standing and properly allege all requisite elements of a 

Lanham Act violation by Defendant Mortimer. The Court declines to dismiss Count I. 

2. Count II: Contributory Lanham Act Violations 

A claim for contributory false advertising in violation of the Lanham Act requires 

that: (1) a third party directly engaged in false advertising that injured the plaintiff; and (2) 

the defendant contributed to that conduct either by knowingly inducing or causing the 

conduct, or by materially participating in it. Duty Free Ams., 797 F.3d at 1277. Material 

participation includes “provision of a necessary product or service, without which the false 

advertising could not be possible . . . .” Id. As discussed, Plaintiffs sufficiently allege that 

Defendant Mortimer directly engaged in false advertising. Plaintiffs further alleged that 

the Lawyer Defendants share a telephone number and profits with Defendant Mortimer 

(Id. ¶¶ 45, 55–56), maintain the façade of a legal service (Id. ¶ 54), and prohibit direct 

communication between their “clients” and Plaintiffs (Id. ¶ 57). These allegations allow 

the Court to draw a reasonable inference that the Lawyer Defendants contributed to the 

false advertising scheme. 

C. The Complaint Properly Pleads Tortious Interference 

“In Florida, the elements of tortious interference with a contractual relationship are: 

(1) the existence of a contract; (2) the defendant’s knowledge of the contract; (3) the 

defendant’s intentional procurement of the contract’s breach; (4) the absence of any 

justification or privilege; and (5) damages resulting from the breach.” Mattocks v. Black 
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Entm’t Television LLC, 43 F. Supp. 3d 1311, 1318 (S.D. Fla. 2014). “Florida courts have 

held that the plaintiff must plead and prove that the defendant manifested a specific intent 

to interfere with the business relationship.” Chi. Title Ins. Co. v. Alday-Donalson Title Co. 

of Fla., Inc., 832 So. 2d 810, 814 (Fla. 2d DCA 2002). “Thus, even if the defendant is 

aware of the existing business relationship, the defendant will not be liable for tortious 

interference with that relationship unless there is evidence that the defendant intended to 

procure a breach of the contract.” Id. 

In Defendants’ view, the tortious interference claim relates only to their rendering 

of legal services to Plaintiffs’ timeshare members. (Doc. 21, pp. 13–14; Doc. 25, pp. 19–

20). Consequently, Defendants contend that, as counsel for the Wyndham Owners, they 

are privileged as “agents” and cannot be considered third parties. Defendants are wrong. 

First, the legal justification or privilege to interfere with a contract is an affirmative defense. 

Abele v. Sawyer, 750 So. 2d 70, 75 (Fla. 4th DCA 1999). A complaint is subject to 

dismissal under Rule 12(b)(6) only “when its allegations—on their face—show that an 

affirmative defense bars recovery on the claim.” Marsh v. Butler Cty., 268 F.3d 1014, 

1022 (11th Cir. 2001) (abrogated on other grounds). Here, the existence of the privilege 

is far from obvious on the face of Plaintiffs’ Complaint. Second, the existence of an agency 

relationship is a question of fact and cannot be decided at the dismissal stage. See 

Eberhardy v. Gen. Motors Corp., 404 F. Supp. 826, 831 (M.D. Fla. 1975). Third, even if 

the privilege applied, Plaintiffs sufficiently allege that Defendants’ false advertisements—

that is, conduct predating the purported agency relationship—interfered with Plaintiffs’ 

contracts. The allegations of tortious interference are plainly directed at activities outside 

the scope of Defendants’ representation.  
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Defendants next argue that the Wyndham Owners were predisposed to breach 

their contracts, thereby precluding any finding of inducement.6 (Doc. 21, pp. 14–15; Doc. 

25, pp. 20–21) (quoting Ingenuity, Inc. v. Linshell Innovations, Ltd., 644 F. App’x. 913, 

916 (11th Cir. 2016)7). This argument seemingly concedes that Defendants’ “legal 

representation” consisted of assisting Wyndham Owners to breach their contracts. 

Plaintiffs point out that “anyone can breach a payment contract without assistance, for 

free.” (Doc. 26, p. 15). Regardless, Plaintiffs specifically allege that Wyndham Owners 

are persuaded, induced, or deceived by the Defendants to breach their timeshare 

contracts. (Doc. 14, ¶¶ 8, 28, 61, 92–93). Drawing all reasonable inferences in Plaintiffs’ 

favor—as the Court must—the Wyndham Owners were not obviously predisposed to 

breach. Furthermore, predisposition is a fact-intensive inquiry inappropriate for resolution 

at this stage. Orange Lake, 2018 WL 5279135, at *4. 

Accordingly, Count III will not be dismissed. 

D. The Complaint Properly Pleads Civil Conspiracy 

A civil conspiracy claim requires: (1) an agreement between two or more parties; 

(2) to do an unlawful act or to do a lawful act by unlawful means; (3) the doing of some 

overt act in furtherance of the conspiracy; and (4) damage to plaintiff as a result of the 

acts done under the conspiracy. Charles v. Fla. Foreclosure Placement Ctr., LLC, 988 

                                            
6  Defendants also make the nonsensical argument that Defendant Mortimer does not 

“actively seek out WYNDHAM owners as clients, but instead offers his services to the 
general public through advertising.” (Doc. 21, p. 15; Doc. 25, pp. 20-21). The Court is 
unable to discern the semantic difference between these alternatives. 

7  “Unpublished opinions are not controlling authority and are persuasive only insofar 
as their legal analysis warrants.” Bonilla v. Baker Concrete Const., Inc., 487 F.3d 
1340, 1345 (11th Cir. 2007). 
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So. 2d 1157, 1159–60 (Fla. 3d DCA 2008). “The existence of a conspiracy and an 

individual’s participation in it may be inferred from circumstantial evidence.” Id. at 1160. 

(internal citation omitted). A conspiracy requires an actionable underlying tort or wrong. 

Raimi v. Furlong, 702 So. 2d 1273, 1284 (Fla. 3d DCA 1997). A tortious interference claim 

constitutes an appropriate underlying tort. Turkey Creek, Inc. v. Londono, 567 So. 2d 943, 

948 (Fla. 1st DCA 1990). 

Defendants first argue that Plaintiffs’ conspiracy claim fails because they do not 

adequately allege an underlying tort. (Doc. 21, pp. 15–16; Doc. 25, p. 21). As explained 

above, Plaintiffs’ tortious interference claim is properly stated. They allege that 

Defendants cause Wyndham Owners to breach their contracts by operating a channel 

through which the Marketing Arm Defendants first solicit Wyndham Owners and then refer 

them to the Lawyer Defendants for purported legal representation. (Doc. 14, ¶¶ 9, 51–

61). The Complaint establishes sufficient circumstantial evidence from which the Court 

can infer an agreement and overarching conspiracy for tortious interference. Charles, 988 

So. 2d at 1160. Other federal courts in Florida have found similarly alleged schemes to 

permit a claim for civil conspiracy. See, e.g., Westgate Resorts, LTD v. Consumer 

Attorneys, P.A., No. 6:18-cv-359, 2018 WL 4898947, at *6 (M.D. Fla. Oct. 9, 2018) 

(denying timeshare exit company’s motion to dismiss conspiracy claims); Westgate 

Resorts LTD. v. Castle Law Grp., P.C., No. 6:17-cv-1063, 2017 WL 6512552, at *3 (M.D. 

Fla. Dec. 20 2017) (same); Orange Lake Country Club, Inc. v. Castle Law Grp., P.C., No. 

6:17-cv-1044, 2018 WL 1535719, at *3 (M.D. Fla. Mar. 29, 2018) (same). 

The Miller Defendants next argue that they were “agents” who cannot conspire 

with their “principal or employer, or another such agent” because “a conspiracy requires 
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at least two actors.” (Doc. 21, p. 16).8 Defendants support this argument by citing 

American Credit Card Telephone Co. v. National Pay Telephone Corp., 504 So. 2d 486, 

488 (Fla. 1st DCA 1987), which held that outside counsel cannot conspire with its client. 

(Id.). However, there is no indication that the Miller Defendants represent Defendant 

Mortimer. The only “clients” in this scheme are the Wyndham Owners—who became 

entangled in the scheme only after Defendants reached an unlawful agreement.  

Finally, the Miller Defendants argue that their “alleged conduct in sending letters 

of legal representation and demand letters to [Plaintiffs] on behalf of timeshare owners” 

is protected by Florida’s litigation immunity privilege. (Id.). In Florida, an absolute litigation 

privilege “extends to the protection of the judge, parties, counsel and witnesses, and 

arises immediately upon the doing of any act required or permitted by law in the due 

course of the judicial proceedings or as necessarily preliminary thereto.” Fridovich v. 

Fridovich, 598 So. 2d 65, 66 (Fla. 1992) (quoting Ange v. State, 123 So. 916, 917 (Fla. 

1929)). But the litigation privilege is an affirmative defense. Orange Lake, 2018 WL 

5279135, at *6 (quoting Am. Nat’l Title & Escrow of Fla., Inc. v. Guarantee Title & Trust 

Co., 810 So. 2d 996, 998 (Fla. 2d DCA 2002)). Again, affirmative defenses are considered 

at the pleading stage only if “the complaint affirmatively and clearly shows the conclusive 

applicability of the defense to bar the action.” Id. (quoting Reisman v. Gen. Motors Corp., 

845 F.2d 289, 291 (11th Cir. 1988)). That is not the case here. Indeed, Plaintiffs’ claims 

derive not only from the letters sent by the Miller Defendants, but also from Defendant 

Mortimer’s fraudulent advertising. See Club Exploria, LLC v. Aaronson, Austin, P.A., No. 

                                            
8  Defendant Solomon Cross does raise this or the following arguments, presumably 

because Solomon Cross, Inc., is not actually a law firm. 
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6:18-cv-576, 2019 WL 1297964, at * (M.D. Fla. Mar. 21, 2019) (holding same). Therefore, 

the Court cannot conclude that Florida’s litigation privilege bars the state law claims that 

Plaintiffs assert here. 

 The Court thus denies Defendants’ Motion to Dismiss Count IV. 

E.  The Complaint Properly Pleads a FDUPTA Claim 

To state a FDUPTA claim, a plaintiff must allege: (1) a deceptive act or unfair 

practice; (2) causation; and (3) actual damages. Carribean Cruise Line, Inc. v. Better Bus. 

Bureau of Palm Beach Cty., Inc., 169 So. 3d 164, 167 (Fla. 4th DCA 2015). Defendants 

argue that because the Lanham Act claims fail, the FDUPTA claim also fails. (Doc. 21, p. 

19; Doc. 25, pp. 21–22). As discussed above, Plaintiffs sufficiently state Lanham Act 

claims against all Defendants. Therefore, the Court need not address whether Plaintiffs’ 

FDUTPA claim has a basis independent of Defendants’ alleged false advertising.  

Count V will not be dismissed. 

IV.  CONCLUSION 

Accordingly, it is ORDERED AND ADJUDGED as follows: 

1. Defendants Harold O. Miller and Harold O. Miller Attorney, LLC’s, 

Amended Motion to Dismiss (Doc. 21) is DENIED. 

2. Defendant Solomon Cross, Inc.’s, Motion to Dismiss (Doc. 25) is 

DENIED. 

3. Defendants shall answer the Amended Complaint on or by October 25, 

2019. 
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DONE AND ORDERED in Orlando, Florida on October 11, 2019. 

 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 
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