
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 

WYNDHAM VACATION OWNERSHIP, 
INC.; WYNDHAM VACATION 
RESORTS, INC.; WYNDHAM RESORT 
DEVELOPMENT CORPORATION; 
SHELL VACATIONS, LLC; SVC-WEST, 
LLC; SVC-AMERICANA, LLC; and SVC-
HAWAII, LLC, 

Plaintiffs, 

v.   Case No. 8:19-cv-1895-T-36CPT 

THE MONTGOMERY LAW FIRM, LLC; 
MONTGOMERY & NEWCOMB, LLC; M. 
SCOTT MONTGOMERY, ESQ.; W. 
TODD NEWCOMB, ESQ.; CLS, INC.; 
ATLAS VACATION REMEDIES, LLC; 
PRINCIPAL TRANSFER GROUP, LLC; 
DONNELLY SNELLEN; JASON LEVI 
HEMINGWAY; MUTUAL RELEASE 
CORPORATION; DAN CHUDY; 
MATTHEW TUCKER; and CATALYST 
CONSULTING FIRM LLC,   

Defendants. 
__________________________________________/ 

PLAINTIFFS’ MOTION TO DISMISS  
MONTGOMERY DEFENDANTS’ AMENDED COUNTERCLAIMS  

AND INCORPORATED MEMORANDUM OF LAW 

Plaintiffs Wyndham Vacation Ownership, Inc., Wyndham Vacation Resorts, Inc., 

Wyndham Resort Development Corporation, Shell Vacations, LLC, SVC-West, LLC, SVC-

Americana, LLC, and SVC-Hawaii, LLC (collectively, “Plaintiffs” or “Wyndham”), pursuant 

to Federal Rule of Civil Procedure 12, move to dismiss the counterclaims in the Amended 

Affirmative Defenses and Counterclaim (“Amended Counterclaim”) (Doc. 281) filed by 
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Defendants The Montgomery Law Firm, LLC, Montgomery & Newcomb, M. Scott 

Montgomery, and W. Todd Newcomb (collectively, the “Montgomery Defendants” or the 

“Counterclaimants”) and state:  

INTRODUCTION 

The Amended Counterclaim is yet another entry in the Montgomery Defendants’ long 

history in this case of unnecessarily drawing out these proceedings with ill-supported 

pleadings. Virtually nothing has changed between the initial Counterclaim that was filed 

nearly a year ago, which the Court thoroughly rejected, and the instant Amended 

Counterclaim. The only substance that the Montgomery Defendants have added is a list of 

purported advertisements that do not actually say what they think they say. As explained 

below, all of the claims in the Amended Counterclaim remain deficient and should be 

dismissed with prejudice.  

BACKGROUND 

On December 10, 2018, Plaintiffs filed this suit in the Orlando Division. (Doc. 1.) 

The Complaint alleges the following scheme: The Defendants involved in marketing 

advertise a “guaranteed” way for owners of Wyndham timeshare interests (“Owners”) to 

“exit” their timeshare contracts. (Id. ¶¶ 92–94, 97.) Of course, there is no guaranteed legal 

way for a third party to exit or cancel a contract; the scheme is to advertise a lawful 

cancellation of the contract, and then bait-and-switch the Owners into an unknowing, 

unlawful breach. (Id. ¶ 96.) Once an Owner is brought in by the false advertisements, these 

“third-party exit” (“TPE”) Defendants charge the Owner an exorbitant up-front “exit” fee. 

(Id. ¶¶ 124–27.) The TPE Defendants then assign the owner to one of the lawyer 
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Defendants—the Montgomery Defendants at issue in this motion. (Id. ¶ 77.) The lawyers 

receive a hefty referral fee from the TPE Defendants, but then do little to nothing for their 

“clients.” (Id. ¶¶ 83–84.) The lawyer Defendants send a baseless demand letter to Wyndham 

seeking release from the contract, and then sit back and wait; in the meantime, the TPE 

Defendants convince the Owners not to pay the fees they owe under their contracts with 

Wyndham in order to facilitate the “exit.” (Id. ¶¶ 83, 97.) When the timeshare interests are 

eventually foreclosed due to the Owners’ defaulted payments, often ruining the unknowing 

Owners’ credit, Defendants then declare to the Owners that Defendants have successfully 

secured the “exit” from the Owners’ timeshares. (Id. ¶ 143.) In addition to causing the 

Owners’ harm, Defendants’ scheme also causes Wyndham to lose massive amounts of 

contract revenue and damages Wyndham’s reputation and goodwill. (Id. ¶ 144.) As a result 

of this scheme, Wyndham filed this suit, alleging Lanham Act false advertising claims, 

tortious interference, conspiracy, and Florida Unfair and Deceptive Trade Practices Act 

(“FDUTPA”) claims against Defendants. (Id. passim.) 

Certain Defendants filed answers to the Complaint long ago. (Docs. 12, 83, 84, 89.) 

The Montgomery Defendants, along with several others all then-represented by Mr. Robert 

Ward, Esq., moved to dismiss or transfer the case for lack of personal jurisdiction, dragging 

the pleadings out with numerous inappropriate and confusing supplements. (See Docs. 31, 

51, 56, 67, 142; see also Doc. 144, p. 2 n.2 (order noting the impropriety of these filings).) 

Ultimately, the Court determined that all of the arguments in the motion to dismiss 

were baseless. (Doc. 144.) The Court noted that Defendants failed to advance any argument 

regarding the Lanham Act or FDUTPA claims. (Id. at 8.) The Court then found that the 
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tortious interference and conspiracy claims were adequately pled, noting that Defendants’ 

arguments to the contrary were “wholly unavailing.” (Id. at 8–11.) The Court further held 

that it did have personal jurisdiction over Defendants and that venue is proper in the Middle 

District of Florida. (Id. at 16–17.) Thus, the Court denied the motion to dismiss in full and 

ordered those Defendants to answer the Complaint. (Id. at 22.)  

Rather than answering, the remaining Defendants filed their first counterclaim 

(Doc. 149 (“Original Counterclaim”)), a fifty-two-page pleading that was simply 

incomprehensible. The Original Counterclaim asserted the following: tortious interference 

with economic relationships and with prospective economic advantage (Count 1); trade libel 

(Count 2); common law unfair competition (Count 3); Lanham Act false advertising (Count 

4). (Id.) The Court found that all of the claims in the Original Counterclaim were 

inadequately pled, dismissing them without prejudice. (Doc. 275.)  

The Montgomery Defendants, having apparently learned little from the Court’s 

guidance, have now filed the instant Amended Counterclaim, which changes very little from 

the Original Counterclaim and remains insufficiently pled. (Doc. 281.) For the reasons 

described below, the Amended Counterclaim suffers from the same deficiencies as the 

Original Counterclaim and must be dismissed—this time, with prejudice.  

STANDARDS 

To survive a motion to dismiss, the complaint must “state a claim to relief that is 

plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has 

facial plausibility when the plaintiff pleads factual content that allows the court to draw the 
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reasonable inference that the defendant is liable for the misconduct alleged.” Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009). 

ARGUMENT 

I. Counts I through III fail because they are based on a true statement by 
Wyndham.  

Counts I through III—tortious interference with business relationships, trade libel, 

and common law unfair competition, respectively—all fail because they are all predicated on 

the same misplaced notion about Wyndham’s advertising. Wyndham made statements in its 

advertising providing that if an owner retains a timeshare exit attorney, Wyndham cannot 

work directly with the owner to resolve her concerns about her timeshare. (See Doc. 281, 

¶ 22.) The Montgomery Defendants assert, without much explanation, that this statement is 

false and misleading. (Id. ¶ 23.) However, Wyndham’s statement is true. Of course, under the 

well-known “no contact” rule, Wyndham’s attorneys are prohibited by the Florida Rules of 

Professional Conduct from contacting directly parties who are represented by counsel. See

Fla. R. Prof’l Conduct 4-4.2(a). Indeed, as Wyndham alleges in its Complaint, the 

Montgomery Defendants’ role in the overall scheme, as lawyers, is largely to isolate owners 

from Wyndham and keep them in the dark so that they do not understand that they are 

breaching their contracts and jeopardizing their credit until it is too late. (See Doc. 1, ¶¶ 14–

18, 75–86.) Thus, Wyndham’s attorneys not being able to contact owners directly once they 

are represented by the Montgomery Defendants is precisely what Defendants want. They 

designed the scheme that way.  

Counts I through III are all founded on this fundamentally flawed idea that 

Wyndham’s advertising “discourag[ed] Wyndham Owners from retaining counsel through 
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false and libelous statements.” (Doc. 281, ¶ 25; see also id. ¶ 27 (incorporating Count I 

allegations into Count II).) With no false statement, the Montgomery Defendants cannot 

establish that Wyndham intentionally interfered with their business relationships, so Count I 

(along with its accompanying Count III based on the same theory)1 must fail. See Hakim-

Daccach v. Knauf Int’l GmbH, No. 17-20495-CIV, 2017 WL 5634629, at *6 (S.D. Fla. Nov. 

22, 2017). And of course, truth is an absolute defense to defamation claims, so the 

Montgomery Defendants have also failed to establish trade libel in Count II.2 See Rosenberg 

v. Am. Bowling Cong., 589 F. Supp. 547, 551 (M.D. Fla. 1984). Accordingly, Counts I 

through III must be dismissed for failure to state a claim.  

1 As in the Original Counterclaim, the unfair competition claim in Count III of the 
Amended Counterclaim still fails to identify a specific theory on which it is based. (See
Doc. 281, ¶¶ 32–36.) Bizarrely, the Counterclaimants have removed any factual allegations 
supporting Count III, incorporating solely paragraphs 1–13, which comprise the jurisdictional 
allegations, and paragraph 15, which quotes Wyndham’s assertion that the CLS Defendants 
are competitors to Wyndham. (Id. ¶¶ 15, 32.) Thus, this claim can be dismissed for failure to 
allege any supporting facts at all. (See Doc. 275, pp. 11–12 (dismissing same claim for same 
reason).) Moreover, Wyndham can only assume that the unfair competition claim is based on 
the same theory as the tortious interference claim, so Count III must fail alongside Count I. 
See Sony Corp. v. Digital4less, Inc., No. 6:12-cv-1893-Orl-28, 2013 WL 6842796, at *5 
(M.D. Fla. Dec. 27, 2013) (noting that courts have applied the elements of a tortious 
interference claim to an unfair competition claim predicated on the same theories).  

2 The Counterclaimants also reference a second advertisement from Wyndham that 
tells owners to beware of scams, third parties promising to cancel timeshares, and people 
pretending to be from ARDA. (Doc. 281, ¶ 24.) Just as with the statement telling owners that 
Wyndham could not contact them directly once they are represented, this statement is also 
true; customers should beware of third parties promising to cancel their timeshares (which is 
impossible for a third party to legally do without Wyndham’s assent) and lying about who 
they are. Moreover, this second statement is not connected to the Counterclaimants’ alleged 
damage—purportedly urging owners not to retain counsel—and thus cannot possibly form 
the basis of the tortious interference and libel claims. See Border Collie Rescue, Inc. v. Ryan, 
418 F. Supp. 2d 1330, 1348 (M.D. Fla. 2006) (noting that trade libel requires a falsehood, the 
falsehood to play a material part in inducing customers away from the claimant, and damages 
proximately caused by the falsehood). 
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II. Count I also fails because the Counterclaimants still do not establish that 
they have a business relationship affording them legal rights.  

The Court’s previously dismissed Count I because the Counterclaimants failed to 

establish specific relationships with customers beyond just the general public, as required to 

state a tortious interference claim. (Doc. 275, pp. 9–10.) The Counterclaimants attempt to get 

around this ruling in the Amended Counterclaim by adding a single paragraph alleging that 

they cannot identify specific customers at this time for the same reason that Wyndham did 

not initially identify each of the owners on which its own Complaint is based. (Doc. 281, 

¶ 17.) This attempt is futile, given that the Amended Counterclaim is predicated on 

Wyndham allegedly preventing its owners from retaining the Montgomery Defendants’ 

services. (See id. ¶ 23.) Wyndham’s claims are based on a specific, identifiable class of its 

owners—those who retained Defendants; the Montgomery Defendants’ claims, on the other 

hand, are based on Wyndham’s alleged interference with any and all of its owners who might 

retain them. Thus, the Montgomery Defendants cannot simply copy Wyndham’s allegation 

and be done with it. As before, this allegation does not establish that the Montgomery 

Defendants have anything but a generalized hope to retain customers from the community. 

See Dunn v. Air Line Pilots Ass’n, 193 F.3d 1185, 1191 (11th Cir. 1999) (noting that the 

claim “require[s] a relationship with a particular party, and not just a relationship with the 

general business community”). Accordingly, for this additional reason, Count I should be 

dismissed for failure to state a claim.3

3 Additionally, the Counterclaimants have still failed to establish that they have “a 
business relationship that affords the plaintiff existing or prospective legal rights,” as 
required, see Dunn, 193 F.3d at 1191, because the Counterclaimants’ services are fraudulent, 
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III. Count IV should be dismissed because the Counterclaimants lack 
standing to bring the Lanham Act claim and because they have failed to 
demonstrate that any of the advertisements are false and misleading. 

The only claim to which the Counterclaimants have added anything of substance is 

Count IV, the Lanham Act claim. The Counterclaimants have inserted seven alleged 

advertisements4 from Wyndham, as follows:  

• Stating that “Ovation by Wyndham offers simple, safe and secure options to 
transition out of ownership” 

• Describing that Ovation can “handle the process [of transitioning out of ownership] 
for you from beginning to end” 

• Providing reviews of other owners who have used Wyndham Cares 
• Attempting to protect owners from scams including “unethical resale, rental, 

cancellation, and more” 
• Repeating the allegation described earlier that Wyndham cannot communicate 

directly with represented owners 
• Noting that “Wyndham’s Featured Resellers are ones you can trust” 
• Stating that “Wyndham Cares can help you maximize your ownership, navigate your 

finances, or figure out if timeshare is still right for you” 

(Doc. 281, ¶¶ 39, 41, 43, 45, 47, 49, 51.) Wyndham will address these advertisements in turn 

(other than the no-contact rule that Wyndham addressed earlier in this brief). First and 

foremost, though, the Court need not even consider whether any of these statements is false 

because the Counterclaimants have still failed to demonstrate that they have standing to bring 

a Lanham Act claim at all.  

unlawful, and illusory, and they do not create any attorney/client relationship with Wyndham 
owners. (See Compl. passim.) 

4 Wyndham does not concede and expressly disclaims that the websites at issue 
constitute “advertisements” under the Lanham Act. However, Wyndham accepts as true the 
Counterclaimants’ allegations attendant to the same for the purposes of this motion to 
dismiss only. Wyndham expressly reserves all rights to later challenge whether the cited 
statements are in fact “advertisements” as contemplated by the Lanham Act at the 
appropriate time. 
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A Lanham Act plaintiff must meet the Lexmark test, which requires: (1) that the 

plaintiff’s injuries fall within the “zone of interests” protected by the Lanham Act; and 

(2) that the advertisements at issue proximately caused the plaintiff’s injuries. Lexmark Int’l, 

Inc. v. Static Control Components, Inc., 572 U.S. 118, 129 (2014). To establish proximate 

cause, the plaintiff’s injury must “ha[ve] a sufficiently close connection” to the allegedly 

false advertisements. Id. at 133–37. The Counterclaimants cannot meet this standard. It is 

eminently logical that the Counterclaimants’ marketing would harm Wyndham; the 

Counterclaimants lure in Wyndham owners with promises of money-back guarantees, then 

instruct the owners to stop paying Wyndham, causing the owners to breach their contracts 

with Wyndham and causing Wyndham to lose contract-based revenue. The Counterclaimants 

try to flip that logic by arguing that Wyndham’s own Ovation® program, which helps 

Wyndham owners exit their contracts, is “deceptive, illusory and inadequate.” (Doc. 281, 

¶ 55.) But this argument makes no sense. How could Wyndham advertising its own ability to 

cancel its own contracts possibly damage the Counterclaimants? Wyndham, as a party to the 

contracts at issue, is allowed to market to its own owners the ability to release them from the 

contracts. The Counterclaimants’ argument is that Wyndham’s ability to release its own 

customers from their contracts hinders the Counterclaimants’ non-existent ability, as a third 

party, to sell those same customers an illusory cancellation of those contracts—essentially, 

that Wyndham’s legitimate business is harming the Counterclaimants’ fraudulent one. This 

argument is, frankly, ludicrous.  

Moreover, even if the Ovation® program were illusory as the Counterclaimants 

allege—which it is not—the only party that could possibly be harmed is the Wyndham 
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owners who try to use the program and are not released from their contracts. This course of 

conduct has nothing to do with the Counterclaimants. If the Ovation® program is successful 

and the Wyndham owners are released from their contracts, then they are free from the 

obligations of the contract and never had to pay the Counterclaimants’ “exit fees”; if the 

Ovation® program is unsuccessful and the Wyndham owners are not released from their 

contracts, then they must continue to pay the fees that they are contractually obligated to pay. 

Neither outcome damages the Counterclaimants, as third parties and strangers to the 

contracts, in the slightest way. Consequently, the Counterclaimants have failed to 

demonstrate that they have standing to bring the Lanham Act claim under Lexmark, and 

Count IV should be dismissed. 

Even if the Court finds that the Counterclaimants have standing (which they do not), 

the Court should still reject Count IV because it fails as a matter of law to sufficiently allege 

that any of the advertisements are false and misleading. Though the Amended Counterclaim 

sets out these advertisements, not a single allegation provides a cogent, plausible explanation 

for why the referenced statements are supposedly false or misleading. Four of the six 

advertisements are plainly inadequately pled, given that the recitation of the advertisement 

itself is simply followed by the conclusory, barebones allegation that the advertisement is 

“false, misleading and deceptive” with zero explanation. (See Doc. 281, ¶¶ 40, 42, 44, 46.) 

The other two parrot the language of the advertisement, asserting with no explanation that 

“Wyndham does not ‘figure out if timeshare is still right for you’” and that Wyndham’s 

featured “resellers” are not adequate. (Id. ¶¶ 49, 52.) Though the Counterclaimants attempt to 

later provide a list of reasons why Ovation® is supposedly inadequate—asserting that 
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Ovation is not a “buy-back” program, that it does not accept those who have paid off their 

mortgage, that it takes six months, and that their standards are unilateral—none of these 

alleged reasons is actually connected to the cited advertisements at all. (Id. ¶ 56.) Not a single 

one of the newly asserted statements advertises Ovation® as a buy-back program, provides 

any eligibility requirements or standards for the program, or states how long the program will 

take. (Id. ¶¶ 39, 41, 43, 45, 47, 49, 51.) With no actual factual support to back up the 

Counterclaimants’ litany of asserted reasons why Ovation® does not do what it is supposed 

to do, all that is left are the Counterclaimants’ baseless, conclusory allegations that the 

advertisements are false and misleading, which fail to meet the Twombly/Iqbal standard. See

Iqbal, 556 U.S. at 678 (“Threadbare recitals of the elements of a cause of action, supported 

by mere conclusory statements, do not suffice.”). Accordingly, for multiple reasons, 

Count IV should be dismissed.  

CONCLUSION 

Because the Counterclaimants have already pled these exact claims, received 

guidance from the Court on revising them, and still have failed to sufficiently state their 

claims, any amendment would be futile, and the Court should therefore dismiss the Amended 

Counterclaim with prejudice. See Bryant v. Dupree, 252 F.3d 1161, 1163 (11th Cir. 2001) 

(noting that failure to cure deficiencies by amendment previously allowed and futility of 

amendment are reasons to dismiss with prejudice).  

WHEREFORE, Wyndham respectfully requests that the Court enter an Order: 

(1) granting this motion; (2) dismissing the Amended Counterclaim (Doc. 281) with 

prejudice; and (3) granting such further relief as the Court deems just and proper.  
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Respectfully submitted,  

/s/ Glennys Ortega Rubin  
ALFRED J. BENNINGTON, JR., ESQ. 
Florida Bar No. 404985 
bbennington@shutts.com
GLENNYS ORTEGA RUBIN, ESQ. 
Florida Bar No. 556361 
grubin@shutts.com  
SHUTTS & BOWEN LLP 
300 South Orange Avenue, Suite 1600 
Orlando, Florida 32801 
Telephone: (407) 835-6755 
Facsimile: (407) 849-7255 

and 

ERIC C. CHRISTU, ESQ. 
Florida Bar No. 434647 
ecchristu@shutts.com 
JONATHAN P. HART, ESQ. 
Florida Bar No. 55982 
jhart@shutts.com 
SHUTTS & BOWEN LLP 
525 Okeechobee Boulevard, Suite 1100 
West Palm Beach, Florida 33401 
Telephone: (561) 835-8500 
Facsimile: (561) 650-8530 

Counsel for Wyndham

Dated: June 16, 2020.  
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CERTIFICATE OF SERVICE

 I HEREBY CERTIFY that on this 16th day of June, the foregoing was electronically filed 

with the Clerk of the Court using the Court’s CM/ECF System, which will send a notification of 

filing via electronic mail on all counsel or parties of record authorized to receive electronic 

notifications and via U.S. Mail delivery to NON CM/ECF Defendants:  

David Steinfeld, Esq. 
Law Office of David Steinfeld, P.L. 
3801 PGA Blvd., Suite 600 
Palm Beach Gardens, FL 33410 
Telephone: 561-316-7905 
Facsimile: 561-828-7637 
Email: dave@davidsteinfeld.com

Attorney for Defendant, Catalyst Consulting Firm, 
LLC 

David Anthony Wilson, Esquire 
201 S.W. 2ndStreet, #101 
Ocala, Florida 34771 
Telephone: (352) 629-4466 
Facsimile: (352) 732-6469 
Email: david@dwilsonlaw.com

Attorney for Defendants Dan Chudy  

Ashley R. Kellgren, Esq. 
Email: akellgren@traublieberman.com
Michael K. Kiernan, Esq. 
Email: ServiceMKiernan@traublieberman.com
Traub Lieberman Straus & Shrewsberry, LLP 
Heather M. Fleming, Esq. 
Email: hfleming@tlsslaw.com
P.O. Box 3942 
St. Petersburg, FL 33731 
Telephone: (727) 898-8100 
Facsimile: (727) 895-4838 

Attorney for Defendant, W. Todd Newcomb, Esq. 

Robert M. Ward, Esq. (Pro Hac Vice) 
BMW IP Law  
3455 Peachtree Road NE, Floor 5  
Atlanta, GA 30326  
404-606-6480  
Email: rward@bmwiplaw.com

and 

Christian W. Waugh, Esq. 
Email: cwaugh@waughpa.com
Secondary Emaill: 
mfayocavitz@waughpa.com
Addl Email: rwood@waughpa.com
Waugh Law PA 
321 N. Crystal Lake Drive, Ste. 207 
Orlando, FL 32803 
Telephone: 321-800-6008 
Fax: 844-206-0245 

Attorneys for Defendants, The Montgomery 
Law Firm; LLC, Montgomery & Newcomb, 
LLC; M. Scott Montgomery, Esq.; W. Todd 
Newcomb, Esq., and Donnelly Snellen 
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NON CM/ECF DEFENDANTS: 

Matthew Tucker 
2000 W. Murray Drive 
Springfield, MO 65810 
VIA U.S. MAIL, per Court Order 

CLS, Inc. d/b/a Atlas Vacation Remedies and also 
Principal Transfer Group, LLC  
ATLAS VACATION REMEDIES, LLC  
PRINCIPAL TRANSFER GROUP, LLC 
JASON LEVI HEMINGWAY  
901 E. St. Louis Street 
Suite 1201 
Springfield, Missouri 65806 
VIA U.S. MAIL, per Court Order 

MUTUAL RELEASE CORPORATION 
a/k/a 417 MRC LLC 
2000 W. Murray Drive 
Springfield, MO 65810 
VIA U.S. MAIL, per Court Order 

/s/ Glennys Ortega Rubin
GLENNYS ORTEGA RUBIN, ESQ. 

ORLDOCS 17813500 2
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