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UNITED STATES DISTRICT COURT OF 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 
WYNDHAM VACATION OWNERSHIP, 
INC.; WYNDHAM VACATION RESORTS,  
INC.; WYNDHAM RESORT  
DEVELOPMENT CORPORATION; 
SHELL VACATIONS, LLC; SVC-WEST,  
LLC; SVC-AMERICANA, LLC; and 
SVC-HAWAII, LLC, 
 
   Plaintiffs, 
 
v.       Case No: 8:19-cv-1895-CEH-CPT 
 
THE MONTGOMERY LAW FIRM, LLC;  
MONTGOMERY & NEWCOMB, LLC; M.  
SCOTT MONTGOMERY; W. TODD 
NEWCOMB; CLS, INC. d/b/a 
ATLAS VACATION REMEDIES and also 
d/b/a PRINCIPAL TRANSFER GROUP;  
ATLAS VACATION REMEDIES, LLC;  
PRINCIPAL TRANSFER GROUP, LLC;  
DONNELLY SNELLEN; JASON LEVI  
HEMINGWAY; MUTUAL RELEASE  
CORPORATION a/k/a 417 MRC LLC;  
DAN CHUDY; MATTHEW TUCKER; and 
CATALYST CONSULTING FIRM, LLC,  
 
   Defendants.  
_______________________________________ 
 

LAWYER DEFENDANTS’ RESPONSE IN OPPOSITION  
TO PLAINTIFFS’ MOTION TO STRIKE AFFIRMATIVE DEFENSES 

 
 Defendants THE MONTGOMERY LAW FIRM, LLC, MONTGOMERY & NEWCOMB, 

LLC, M. SCOTT MONTGOMERY, and W. TODD NEWCOMB (cumulatively, the “Lawyer 

Defendants”) files this response opposing Plaintiffs’ motion to strike certain affirmative defenses 

[D.E. 284] (also, the “Motion”), asking this Court to deny that Motion, and as grounds therefore 

states:  
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I. Introduction 

 Plaintiffs filed their original Complaint [D.E. 1] in this case on December 10, 2018, 

alleging, among many other things, that the Lawyer Defendants violated the Lanham Act, 

committed tortious interference by helping timeshare owners escape unfair contracts, committed 

conspiracy to commit the same, and violations of the Florida Deceptive and Unfair Trade Practices 

Act. Since then, the case has tossed and turned over many responses to the Complaint, and smacked 

up against motions to compel, motion for sanctions, and the like—but through it all, the case has 

weathered the waves of the storm.  

The fact that the case has survived, while alleging Lanham Act claims for fraudulent 

advertising, tortious interference, and FDUTPA violations against Lawyer Defendants is ironic. It 

has been said that there are six types of irony: classical, cosmic, romantic, dramatic, situational, 

and verbal.1 All forms of irony are present in this case, but cosmic irony best characterizes the 

current litigation posture:  Plaintiffs are the largest, most successful, and most monied of timeshare 

pushers. They push their product in high-pressure sales rooms on the poorest, least educated, and 

least able to afford them. And yet, Lawyer Defendants, who help those people escape Plaintiffs’ 

traps, are somehow accused of fraud. Cosmic irony indeed.   

Which brings us to the instant Motion. Pursuant to Fed. R. Civ. P. 12(f), Plaintiffs timely 

filed their Motion [D.E. 284], asking this Court to strike the Second, Fifth, Sixth, Seventh, 

Eleventh, Sixteenth, Seventeenth, Twentieth, Twenty-First, Twenty-Third, and Twenty-Fifth 

 
1 https://www.masterclass.com/articles/guide-to-verbal-irony#6-types-of-irony-in-literature-and-
film 
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Affirmative Defenses (the “Challenged Defenses”). 2  For those counting at home, that is 11 

Challenged Defenses. 

All of them are valid, proper avoidances. None should not be stricken. 

II. The Challenged Defenses Should Not Be Stricken 

A. Legal Standard for Striking Affirmative Defenses 

None of Plaintiffs’ Standards section in the Motion is wrong. But it is an incomplete 

picture. It is true, for example, that affirmative defenses are avoidances, not merely denials of 

allegations.  

But courts have longed recognized that motions to strike, like Plaintiffs’ Motion, “seek 

drastic relief” and are therefore “disfavored.” Augustus v. Bd. of Public Instruction of Escambia 

County, Fla., 306 F.2d 862, 868 (5th Cir. 1962). Such motions are usually denied unless the 

allegations have no possible relation to the controversy and may cause prejudice to one of the 

parties. Agan v. Katzman & Korr, P.A., 328 F.Supp.2d 1363, 1367 (S.D. Fla. 2004).  

It is also true that affirmative defenses are subject to the same pleading scrutiny imposed 

by Fed. R. Civ. P. 8(a). But this is not a heightened pleading standard—no heightened pleading 

standard exists under the rule. Randall v. Scott, 610 F.3d 701, 710 (11th Cir. 2010). Rather, Rule 

8(a)’s imposition for affirmative defenses is limited to articulating sufficient facts to raise a 

plausible right to relief, assuming those facts to be true. Sream, Inc. v. Davie Food Mart, 18-CV-

60827-WPD, 2018 WL 7253305, at *1 (S.D. Fla. Aug. 16, 2018). 

B. The Second Affirmative Defense Should Not Be Stricken 

 
2 There may have been a miscommunication regarding the certificate of conference on this Motion. 
The undersigned on behalf of the Lawyer Defendants agreed that the Fifteenth Affirmative 
Defense would be stricken pursuant to their Motion, not that it would be withdrawn. This may be 
a distinction without much of a difference: Lawyer Defendants concede based upon recent 
holdings that as pled it is of no avail and would concede to having it stricken.  
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Clearly, Lawyer Defendants assert a statute of limitations affirmative defense. No predicate 

facts are necessary, because it is self-explanatory. The applicable statute of limitations period is a 

matter of legal research, not fact pleading, and each applicable period applies to each claim made 

by Plaintiffs. The court in E.E.O.C. v. Joe Ryan Enterprises, Inc., 281 F.R.D. 660 (M.D. Ala. 2012) 

recognized how unreasonable it would be to require an explication of facts for a statute of 

limitations defense. Id. at 664. First, the court showed that the very form issued for pleading such 

a defense by the federal rules committee makes no such showing. Id. Among many other reasons 

for denying a motion to strike affirmative defenses, the court also notes that affirmative defenses 

are held to a different standard because plaintiffs have all the time in the world to concoct a 

complaint, while defendants have 21 days. Id. at 663, n. 2. Most importantly, however, the court 

noted that even in the post-Iqbal/Twombly era, the Eleventh Circuit continues to adhere to a “fair 

notice” test, merely requiring that plaintiffs have fair notice of the defense.  

There is no question that Plaintiffs are on notice here. Seeking to strike this defense is the 

kind of “extreme” warned about by federal courts when dealing with motions to strike. See BJC 

Health System v. Columbia Case Co., 478 F.3d 908, 917 (8th Cir. 2007) (holding that striking a 

party’s pleading is “extreme and disfavored”).  

C. Neither the Fifth nor Sixth Affirmative Defenses Should Be Stricken 

In the Fifth and Sixth Affirmative Defenses, Lawyer Defendants claim that Plaintiffs 

should not be able to prevail against them because they “helped or are helping timeshare owners 

to escape a fraud perpetuated by Plaintiffs on them” and “[Lawyer] Defendants helped or are 

helping timeshare owners to escape being victims of anticompetitive behavior….” We could call 

this a “Hero Defense,” but these are both really different iterations of an illegality defense, 

permitted under Fed. R. Civ. P. 8(c) explicitly.  
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Illegality has permitted as an affirmative defense when a party attempted to claim a contract 

was unenforceable because the opposing party lacked an appropriate license. Gen S. Indus., Inc. v. 

Shub, 300 Fed. Appx. 723, 729 (11th Cir. 2008). Similarly, when real estate broker licenses have 

been lacking, illegality has been appropriate as an affirmative defense in some lawsuits. Smithy 

Braedon Co. v. Hadid, 825 F.2d 787, 788 (4th Cir. 1987).  

Fraud and anticompetitive actions are always civil wrongs. But they are also often criminal 

wrongs. Take the Sherman Act, for example:  

Every contract, combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several States, or with foreign nations, is 
declared to be illegal. Every person who shall make any contract or engage in any 
combination or conspiracy hereby declared to be illegal shall be deemed guilty of 
a felony, and, on conviction thereof, shall be punished by fine not exceeding 
$100,000,000 if a corporation, or, if any other person, $1,000,000, or by 
imprisonment not exceeding 10 years, or by both said punishments, in the 
discretion of the court. 

 
15 U.S.C. § 1 (emphasis added).  
 
 Regarding the Fifth Affirmative Defense, Plaintiffs protest that there is nothing “that would 

allow Wyndham to glean what legal defense is actually being asserted.” [D.E. 284, p. 3]. That is a 

stretch. For one thing, the Fifth Affirmative Defense explicitly highlights the fraudulent, “high-

pressure, deceitful sales presentations” by Plaintiffs. As for the Sixth Affirmative Defense, 

Plaintiffs seem to lump it in with the Eleventh and Twenty-First Affirmative Defenses for no other 

reason than it relates to the Sherman Act. Plaintiffs are correct that the Sherman Act proscribes a 

broad range of conduct, a conduct so broad that Plaintiffs could not help but to violate it in its 

concerted industry-wide litigation against alleged competitors such as Lawyer Defendants. But, 

again, despite claiming that there is no factual predicate to buttress the defense, several facts are 

pled, all regarding their anticompetitive behavior.  
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 If Lawyer Defendants are able to prove their affirmative defense, the implications would 

be staggering. But whatever the implications, they should be allowed an opportunity to do so.  

D. The Seventh Affirmative Defense Should Not Be Stricken 

Plaintiffs argue that this affirmative defense for standing is “vague and conclusory, as it 

does not specify which Plaintiffs allegedly do not have standing for which claims.” Indeed, that is 

precisely why it is an affirmative defense. Each of the claims brought against Lawyer Defendants 

are made by all of the Plaintiffs, jointly, and, seemingly, equally. But surely, given how varied 

Plaintiffs are, this cannot actually be true: it is something that will require discovery to flesh out. 

Depriving Lawyer Defendants of this affirmative defense on a motion to strike is premature. 

Richburg v. Carmel at California Prop. Owners Ass’n, Inc., 18-21944-CV, 2018 WL 8898940, at 

*2 (S.D. Fla. Oct. 15, 2018). The point of an affirmative defense is that it avoids liability of those 

allegations are indeed true—we have not litigated this issue and whether or not the affirmative 

defense will work or not will depend on evidence. 

E. Neither the Eleventh nor the Twenty-First Affirmative Defense Should Be 
Stricken 
 

Plaintiffs mount multiple challenges to these affirmative defenses. First, they claim that 

these affirmative defenses are duplicative and cannot stand. Yet the Eleventh Affirmative Defense 

articulates a specific reason why the timeshare interest contracts are invalid in restraint of trade of 

the Sherman Act as well as its Florida counterpart, while the Twenty-First Affirmative Defense is 

totally different. The latter affirmative defense identifies subsection (1) of § 501.212, Fla. Stat. by 

its substantive language and explains that FDUTPA cannot apply against Lawyer Defendants 

because their actions were permitted under the Sherman Act, Florida Antitrust Act, and Florida 

common law.  

Yes, they both mention the Sherman Act, but that is about as far as it goes.  
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The Eleventh Affirmative Defense applies to all counts and specifies that the contracts 

themselves are invalid restraints of trade. This is a completely different fact pattern than described 

in the Sixth Affirmative Defense, it bears noting. The Twenty-First Affirmative Defense solely 

addresses FDUTPA claims and states that the FDUTPA claims cannot prevail because Lawyer 

Defendants’ actions were permitted under specific laws. It is conceivable that one affirmative 

defense might prevail, while another does not, but it is also conceivable that they would both 

prevail, in the same way that a plaintiff may obtain a judgment under both FDUTPA and tortious 

interference counts. They are not mutually exclusive. 

F. Neither the Sixteenth Affirmative Defense Nor the Seventeenth Affirmative 
Defense Should Be Stricken 
 

Both the Sixteenth and Seventeenth Affirmative Defenses are variations on the standing 

affirmative defense, but are not the same, and have not been ruled upon, again, contrary to 

Wyndham’s protestations. More importantly, it is not the same as being an element of a false 

advertising claim, though confusion on this point is rampant in federal courts. See: 13A Fed. Prac. 

& Proc. Juris. § 3531.7 (3d ed.), generally.  

When the United States Supreme Court has issued a holding on an issue, it should usually 

be the source that resolves all doubts. See: Cavazos v. Smith, 565 U.S. 1, 9 (2011) (per curiam 

opinion reversing a Ninth Circuit Court of Appeals decision for the third time based on the same 

facts). It has done so here: “…a direct application of the zone-of-interests test and the proximate-

cause requirement supplies the relevant limits on who may sue.” Lexmark Intern., Inc. v. State 

Control Components, Inc., 572 U.S. 118, 134 (2014). This is a standing issue because the Supreme 

Court says it is. 

Plaintiffs go on to suggest that this defense is insufficient because other courts in this 

District “have found that nearly identical claims have sufficiently demonstrated standing….” [D.E. 
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284, p. 4]. If they have, the case cite provided is not one of them. In Wyndham Vacation Ownership 

v. Reed Hein & Assocs., LLC, No. 6:18-cv-2171-Orl-31DCI, 2019 WL 3934468, at *5 (M.D. Fla. 

Aug. 20, 2019), the Honorable Gregory Presnell denied a motion to dismiss based on standing. 

The analysis required on a motion to dismiss is totally different than the analysis required for a 

motion to strike. On a motion to dismiss based on standing, the Court must take all allegations 

from plaintiffs as true. But what Wyndham is asking now is to strike standing as an affirmative 

defense to unproved causes of action. Again, ruling on Wyndham’s stated grounds for striking 

would be premature here based on its “duplicative” and “res judicata” arguments.  

Now would not be the time to eliminate the Sixteenth or Seventeenth Affirmative Defenses 

for Lawyer Defendants. 

G. The Twentieth Affirmative Defense Should Not Be Stricken 

The Motion careens a bit at this point. First, Plaintiff claims that they have no idea what 

this affirmative defense could be about—and they shouldn’t have to guess! But that does not stop 

them from identifying it and argue against it quite specifically. So much for the notice argument. 

As Plaintiffs concede, economic privilege is a recognized affirmative defense. See, e.g., 

Canadian Steel, Inc. v. FHP Capital Markets, LLC, 11-23650-CIV, 2012 WL 2326119, at *9 (S.D. 

Fla. June 19, 2012). Plaintiffs do a good job of making Lawyer Defendants’ case that it is a valid 

affirmative defense because they appear to make a summary judgment argument against it, not an 

argument for striking. Contrary to Lawyer Defendants, they claim that the contracts were not and 

cannot be terminable at will. Apparently, there is a dispute of fact on the point, but courts must 

accept as true the allegations in an affirmative defense here. Holtzman v. B/E Aerospace, Inc., 07-

80551-CIV, 2008 WL 2225668, at *1 (S.D. Fla. May 29, 2008). In other words, the tie goes to the 

runner. 
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But Plaintiffs go on, claiming that Lawyer Defendants cannot seriously dispute “that the 

contracts at issue—contracts conferring rights in a timeshare property—are not terminable at 

will….” And then they go on to mischaracterize Lawyer Defendants’ argument by claiming that 

Lawyer Defendants merely claim they “should have been” terminable at will. Alas, the actual 

affirmative defense states that they “were or should have been terminable at will.”  

This is what is called classical irony because, actually, all manner of contracts may be 

terminable at will, including those of timeshare interests. Almost every single contract for the sale 

and purchase of residential or commercial real estate is terminable at will by the buyer, at least 

through the inspection period. And this may come as a shock to Plaintiffs, but Florida law requires 

that every timeshare interest purchase be terminable at will for a certain amount of time as well. 

See § 721.10(1), Fla. Stat. (“A purchaser has the right to cancel the [timeshare] contract until 

midnight of the 10th calendar day….”)  

There is nothing “patently absurd” about plain text. 

H. The Twenty-Third Affirmative Defense Should Not Be Stricken 

Again, Plaintiffs make a summary judgment argument. They claim that in Orange Lake 

Country Club, Inc. v. Reed Hein & Assocs., LLC, 367 F. Supp. 3d 1360, 1371-72 (M.D. Fla. 2019), 

the Court found a Noerr-Pennington defense would fail “where lawyer’s demand letters were 

shams and he did not intend to file suit.” Except, of course, Lawyer Defendants’ letters were not 

shams and they did file lawsuits. The whole fact that we would need a factual inquiry on this point 

supports the fact that this is not suitable for a motion to strike. Just so, the case cited by Plaintiffs 

is from a ruling on a motion for summary judgment. 

Even more interestingly, the citation portends the eventual success of this defense. In 

Orange Lake, the Honorable Gregory Presnell discussed how the Noerr-Pennington doctrine 
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applies to protect petitioning immunity by lawyers including acts related to litigation, including 

pre-suit demands and cease-and-desist letters. Id. at 1371. That is exactly like the fact pattern that 

will arise in this case. Additionally, Judge Presnell reviewed both Silverhorse Racing, LLC v. Ford 

Motor Co., 232 F. Supp. 3d 1206 (M.D. Fla. 2017) and Marco Island Cable, Inc. v. Comcast 

Cablevision of S., Inc., No. 2:04-cv-26-FTM-29DNF, 2006 WL 1814333, at *1 (M.D. Fla. July 3, 

2006) as cases where the Noerr-Pennington doctrine immunized the sending of demand or cease-

and-desist letters. The bottom line? Again, the tie goes to the runner: the affirmative defense should 

survive a motion to strike. 

I. The Twenty-Fifth Affirmative Defense Should Not Be Stricken 

Plaintiffs claim in the Motion that the intracorporate conspiracy doctrine “precludes the 

claim of conspiracy against individuals and their corporation for wholly internal agreements to 

commit wrongful or actionable conduct,” citing Mancinelli v. Davis, 217 So. 3d 1034, 1037 (Fla. 

4th DCA 2017).  

Plaintiffs are right. And that is exactly the reason the defense is made. Count VIII purports 

to state a claim for civil conspiracy “against all Defendants.” [D.E. 1, p. 67]. According to ¶254, 

“[e]ach Defendant committed or engaged in an overt act in furtherance of their unlawful conspiracy 

to interfere with Plaintiffs’ contractual relations….” But as Plaintiffs correctly state: corporations 

cannot conspire with themselves. “The reasoning behind the intracorporate conspiracy doctrine is 

that it is not possible for a single legal entity consisting of the corporation and its agents to conspire 

with itself, just as it is not possible for an individual to conspire with himself.” Dickerson v. 

Alachua County Com’n, 200 F. 3d 761, 767 (11th Cir. 2000). This affirmative defense states that 

neither Montgomery nor Newcomb can be liable for conspiracy because they were agents of their 

corporations.  
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III. Plaintiffs’ Fair Notice Arguments Fail Procedurally 

 To the extent that any of Plaintiffs’ notice arguments are persuasive to this Court despite 

the arguments already made, however, Lawyer Defendants have another reason to deny the Motion 

on those grounds. They are not even permitted to be made in a Rule 12(f) motion to strike. 

 If a pleading “fails to specify the allegations in a manner that provides sufficient notice,” 

then a motion for a more definite statement should be filed.  Swierkiewicz v. Sorema N.A., 534 

U.S. 506, 514 (2002). These motions are authorized under Fed. R. Civ. P. 12(e), which states in 

relevant part that “[a] party may move for a more definite statement of a pleading to which a 

responsive pleading is allowed but which is so vague or ambiguous that the party cannot 

reasonably prepare a response.”  

 Plaintiffs made the notice argument in regards to the Fifth, Sixth, Seventh, Eleventh, 

Twentieth, and Twenty-First Affirmative Defenses. Based on the federal rules, these affirmative 

defenses should be impervious to the Motion’s notice argument. 

IV. Conclusion 

Sometimes, courts find that affirmative defenses are inefficiently pled, but even so, when 

they “are not entirely irrelevant and do not prejudice” a plaintiff, they will not be stricken. Acosta 

v. United Rentals (N. Am.), Inc., 8:12-CV-01530-EAK, 2013 WL 869520, at *7 (M.D. Fla. Mar. 

7, 2013). In cases like that, the proper remedy is a motion for a more definite statement under Fed. 

R. Civ. P. 12(e). Exhibit Icons, LLC v. XP Companies, LLC, 609 F.Supp.2d 1282, 1300 (S.D. Fla. 

2009). That was not done here.  

But even if it had been, the motion should still be denied. Lawyer Defendants sufficiently 

pled facts necessary for all the affirmative defenses to put Plaintiffs on fair notice of the issues to 

be litigated. This Motion, like so many other motions to strike affirmative defenses, is a “time 
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waster.” See, e.g., Ammirati v. Bonati, 92-1052-CIV-T-17(B), 1994 WL 34175, at *1 (M.D. Fla. 

Feb. 2, 1994). They waste time because motions to strike will usually be denied unless “the 

allegations have no possible relation to the controversy and… the allegations may cause prejudice 

to one of the parties.” Holtzman, 2008 WL 2225668, at *1.  

There is clearly a large disconnect between how Plaintiffs view their case and the relevant 

facts and defenses and how Lawyer Defendants view the case. The reason is probably one of 

asymmetric information: Lawyer Defendants will understand their case better than Plaintiffs. That 

is part of why at this preliminary stage, a motion to strike is improper for determining how Lawyer 

Defendants can construct their case.  

The result of letting Lawyer Defendants maintain their affirmative defenses and to prepare 

their case will necessarily be another kind of irony: dramatic irony. It occurs when the audience 

knows something that the characters do not. Lawyer Defendants believe that at the conclusion of 

their case, based in no small part on these affirmative defenses, the Court will know a great deal 

that Plaintiffs do not.  

WHEREFORE, Lawyer Defendants respectfully request that the Motion be denied. 

 Dated: June 26, 2020. 

Respectfully submitted, 

/s/ Christian W. Waugh         
Christian W. Waugh [FBN 71093] 
Morgan Fayocavitz [FBN 1015835] 
WAUGH LAW, P.A.        
321 N. Crystal Lake Drive, Ste. 207 
Orlando, FL 32803 
Email:  cwaugh@waughpa.com  
Email: mfayocavitz@waughpa.com        
Email: rwood@waughpa.com   
Telephone:  321-800-6008         
Fax:   844-206-0245   
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Counsel for Lawyer Defendants 

 

CERTIFICATE OF SERVICE 

I hereby certify that on June 26, 2020, I electronically filed the foregoing with the Clerk of 

the Court by using the CM/ECF system and that counsel for Plaintiffs, Dan Chudy, Catalyst 

Consulting Firm, LLC were thereby served. Also, a copy has been served by U.S. Mail on Matthew 

Tucker, CLS, Inc., Atlas Vacation Remedies, Principal Transfer Group, and MRC LLC.  

/s/ Christian W. Waugh         
Christian W. Waugh 
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