
UNITED STATES DISTRICT COURT FOR 

THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

Case No. 19-cv-01908-WWB-EKJ 

WYNDHAM VACATION OWNERSHIP, 

INC, et. al.,  

Plaintiffs, 

v. 

PANDORA MARKETING, LLC, et. al., 

Defendants. 

/ 

DEFENDANTS’, CORRECTED KENNETH EDDY, RICH FOLK, AND BO 

WILSON MOTION TO DISMISS PLAINTIFFS’ AMENDED COMPLAINT 

Defendants, Kenneth Eddy (“Eddy”), Rich Folk (“Folk”), and Bo Wilson (“Wilson,” 

and collectively as “Defendants”), pursuant to Federal Rule of Civil Procedure 12 and Local 

Rule 3.01, hereby move to dismiss Plaintiffs’ (collectively “Wyndham”), Amended Complaint 

for Damages and Injunctive Relief [D.E. 36] and in support thereof, state as follows: 

SUMMARY OF ARGUMENT 

This dispute arises out of Wyndham’s strategic anti-consumer efforts to chill the 

timeshare exit industry and to prevent Folk and Wilson from managing and operating their 

lawful business. If Wyndham’s lawsuit is allowed to proceed, the implications will reach far 

beyond the alleged damaged sought by Wyndham, as Wyndham will certainly use any success 

to deny timeshare owners their contractual rights in seeking to end their timeshare ownership 

with Wyndham. 

In its Amended Complaint, Wyndham alleges that Defendants engaged in false 

advertising in violation of the Lanham Act (Count I); (ii) tortious interference with contracts 

EXHIBIT C
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(Count IV); (iii) deceptive and unfair trade practices in violation of the Florida Unfair and 

Deceptive Trade Practices Act (“FDUPTA”) (Count V); and (iv) civil conspiracy (Count VI). 

See generally [D.E. 36]. As set forth below, the Court the doctrine of forum non conveniens 

mandates that this action should be dismissed from the Middle District of Florida. Additionally, 

the Court lacks personal jurisdiction over the Defendants as the corporate shield doctrine 

protects individuals who allegedly acted solely in their corporate capacities. See Doe v. 

Thompson, 620 So.2d 1004 (Fla. 1993). Moreover, the Amended Complaint fails to comply 

with the particularity requirement under Rule 9(b). Lastly, Wyndham fails to plead a single 

plausible fact to support a cause of action against Defendants. Accordingly, for the reasons set 

herein, all counts against Defendants should be dismissed for failure to state a claim upon 

which relief can be granted. 

LEGAL ARGUMENT AND MEMORANDUM OF LAW 

 

I. Legal Standard for Dismissal Pursuant to Fed. R. Civ. P. 12(b)(2) and 12(b)(6) 

 

Under Federal Rule of Civil Procedure 12(b)(2), a party may seek dismissal for lack of 

personal jurisdiction. Fru Veg Mktg, Inc. v. Vegfruitworld Corp., 896 F.Supp.2d 1175, 1180 

(S.D. Fla. 2012). Where a defendant is a non-resident of the forum state, a federal court may 

properly exercise personal jurisdiction only if the requirements of the relevant state long arm 

statute and the Due Process Clause of the Fourteenth Amendment to the United States 

Constitution are both satisfied. See Posner v. Essex Ins. Co., Ltd., 178 F.3d 1209, 1214 (11th 

Cir. 1999) (citing Sculptchair, Inc. v. Century Arts Ltd., 94 F.3d 623, 626 (11th Cir. 1996) 

(emphasis added)). 
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In this regard, a plaintiff must plead sufficient facts to establish a prima facie case of 

jurisdiction over a non-resident defendant. Diamond Crystal Brands, Inc. v. Food Movers Int’l, 

Inc., 593 F.3d 1249, 1257 (11th Cir. 2010). Where a defendant challenges jurisdiction by 

submitting affidavit evidence in support of its position, the burden shifts back to the plaintiff 

to produce jurisdictional evidence. Diamond, 593 F.3d 1257. In producing jurisdictional 

evidence, the plaintiff “may not merely rely on the factual allegations set forth in the complaint.” 

Kim v. Keenan, 71 F.Supp.2d 1228, 1231 (M.D. Fla. 1999). 

Pursuant to Federal Rule of Civil Procedure 12(b)(6), dismissal of a complaint is 

appropriate “if it is clear that no relief could be granted under any set of facts that could be 

proved consistent with the allegations.” Hazel v. School. Bd. of Dade County, 734 F. Supp. 2d 

1349, 1352 (S.D. Fla. 1998) (quoting Conly v. Gibson, 355 U.S. 41, 45–46 (1957);Mallo v. 

Public Health Trust of Dade Cty, 88 F. Supp. 2d 1376 (S.D. Fla. 2000). iDismissal of a 

complaint is appropriate on the basis of a dispositive issue of law or when there is no necessity 

to construe factual allegations contained within the complaint. Marshall Cty Bd. of Ed. v. 

Marshall Cty. Gas Dist., 992 F.2d 1171 (11th Cir. 1993). 

 “In addition to the requirements of Twombly, Iqbal, and Federal Rules of Civil 

Procedure 8(a) and 12(b)(6), claims sounding in fraud are subject to the pleading standards of 

Federal Rule of Civil Procure 9(b).” Doria v. Royal Carribbean Cruises, Ltd., 393 F.Supp.3d 

1141, 1144 (S.D. Fla. 2019). “Rule 9(b) provides that ‘[i]n allegations of fraud or mistake, a 

party must state with particularity the circumstances constituting fraud or mistake.’” Id. 

(quoting Fed. R. Civ. P. 9(b)). “Rule 9(b) is satisfied if the plaintiff plead ‘(1) precisely what 
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statements were made in what documents or oral representations or what omissions were made, 

and (2) the time and place of each such statement and the person responsible for making (or, 

in the case of omissions, not making) same, and (3) the content of such statements and the 

manner in which they misled the plaintiff, and (4) what the defendants obtained as a 

consequence of fraud.’” Id. (quoting Ziemba v. Cascade Int’l, Inc., 256 F.3d 1194, 1202 (11th 

Cir. 2001)). 

II. Wyndham’s Amended Complaint Should be Dismissed Based on the Doctrine of 

Forum Non Conveniens 

 

“Under the doctrine of forum non conveniens, ‘when an alternative forum has 

jurisdiction to hear a case, and when trial in the chosen forum would establish oppressiveness 

and vexation to a defendant out of all proportion to plaintiff’s convenience, or when the chosen 

forum is inappropriate because of considerations affecting the court’s own administrative and 

legal problems, the court may, in the exercise of its sound discretion, dismiss the case.’” Wilson 

v. Island Seas Investments, Ltd., 590 F.3d 1264, 1269 (11th Cir. 2009) (quoting Am. Dredging 

Co. v. Miller, 510 U.S. 443, 447-48, 114 S.Ct. 981, 985, 127 L.Ed.2d 285 (1994)). In order to 

dismiss a plaintiff’s complaint based on the doctrine of forum non conveniens, a defendant 

must establish “(1) an adequate alternative forum is available, (2) the public and private factors 

weigh in favor of dismissal, and (3) the plaintiff can reinstate his suit in the alternative forum 

without undue inconvenience or prejudice.” Fresh Results, LLC v. ASF Holland, B.V., 921 F.3d 

1043, 1048 (11th Cir. 2019) (internal quotation omitted). “The alternative forum prong of the 

analysis generally ‘will be satisfied when the defendant is amenable to process in the other 
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jurisdiction.’” Satz v. McDonnell Douglas Corp., 244 F.3d 1279, 1282 (11th Cir. 2001) 

(internal quotation omitted). Here, Defendants are amendable to process in California. 

“If the movant satisfies the first prong, it must then demonstrate that relevant factors 

of ‘private interest’ are sufficiently compelling to outweigh a presumption in favor of the 

plaintiff’s choice of forum.” Miller v. Toyota Motor Corp., 593 F. Supp. 2d 1254, 1257 

(M.D. Fla. 2008) (citing Tyco Fire & Sec., LLC v. Alcocer, 218 Fed. Appx. 860, 865 (11th 

Cir. 2007)). In its determination of the factors to be considered, the 11th Circuit has stated 

that: 

One of these factors is ‘the relative ease of access to sources of proof,’ which 

includes the ‘availability of compulsory process for attendance of unwilling, 

and the cost of obtaining attendance of willing, witnesses. Gulf Oil Corp v. 

Gilbert, 330 U.S. 501, 508, 67 S.Ct. 839, 91 L.Ed. 1055 (1947); see also 

Piper Aircraft, 454 U.S. at 241 n.6, 102 S.Ct. 252. Other factors are the 

‘possibility of view of premises, if view would be appropriate to the action’ and 

the enforceability of a judgment, if one is obtained, Gulf Oil, 330 U.S. at 508, 

67 S.Ct. 839. And a court may consider ‘all other practical problems that make 

trial of a case easy, expeditious, and inexpensive.’ Id. The public factors ‘pertain 

to the relative interests of the two fora.’ Tazoe, 631 F.3d at 1333. Among other 

things, the public factors consider ‘the administrative difficulties flowing from 

court congestion,’ the ‘local interest in having localized controversies decided 

at home,’ and the ‘unfairness of burdening citizens in an unrelated forum with 

jury duty. Piper Aircraft, 454 U.S. at 241 n.6, 102 S.Ct. 252 (quoting Gulf Oil, 

330 U.S. at 509, 67 S.Ct. 839). A court may also consider what law will govern 

the action, including ‘the avoidance of unnecessary problems in conflicts of 

laws’ and the application of foreign law.’ Id. 

 

Fresh Results, LLC v. ASF Holland, B.V., 921 F.3d 1043, 1049 (11th Cir. 2019). 

 

A. Private Factors 

It is beyond clear that the balancing of the private factors weigh heavily in favor of 

dismissing the case under the doctrine of forum non conveniens. As the Court stated in J.C. 
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Renfroe & Sons, Inc. v. Renfroe Japan Co., Ltd., 515 F.Supp.2d 1258, 1270 (M.D. Fla. 2007), 

“[p]erhaps the most important ‘private interest’ of the litigants is access to evidence.” As to 

the relative ease of access to sources of proof, it is obvious that California is the more 

appropriate forum. To be clear, nine of the ten defendants in this case either are organized, has 

its principal place of business, or personally reside in California. See [D.E. 36], ¶¶ 24-35. 

Further, the material witnesses that will likely be deposed, as well as the location of relevant 

evidence, pertaining to the various claims and defenses in this case reside in California. See 

generally Declaration of Rich Folk, attached as Exhibit “A”; Declaration of William Wilson, 

attached as Exhibit “B”1; and Declaration of Kenneth Eddy, attached as Exhibit “C”; see also 

Proyectos Orchimex de Costa Rica, S.A. v. E.I. du Pont de Nemours & Co., 896 F.Supp. 1197, 

1202 (M.D. Fla. 1995) Indeed, none of the Defendants reside in Florida, none of the evidence 

in Defendants’ possession is located in Florida, and none of the likely key witnesses to 

Wyndham’s claims against Defendants reside in Florida. See generally Exhibit A and B. 

Rather, Pandora Marketing, not even the Defendants individual, only has isolated contacts with 

Florida. See Exhibit A, B, and C.  

Additionally, Wyndham’s Amended Complaint does not identify any potential 

witnesses that reside in Florida. See generally, [D.E. 36]. Pertaining to the availability of 

compulsory process for attendance of unwilling, it is evident that California has an 

appropriate compulsory process for the attendance of unwilling witnesses and the compulsory 

                                                      
1 The Declarations of Rich Folk and William Wilson were recently amended based on information learned through 

discovery.  
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production of documents. Additionally, the amount of time, money, and resources that will be 

necessary for witnesses and parties to travel round-trip from California throughout the 

pendency of this case will be exorbitant for the witnesses and the parties. See Newco MG, Inc. v. 

Perry, 2012 WL 631562, at *3 (M.D. Fla. Feb. 28, 2012) (dismissing the case based on forum 

non conveniens when the defendant “raise[d] practical considerations that he contends would 

make litigating this case in Dominican Republic more convenient than it would be in 

Florida.”); see also generally Exhibit A; generally Exhibit B; generally Exhibit C. Lastly, 

if a judgment were obtained against Defendants and the co-defendants in this action, the 

enforcement of such a judgment would be made easier in California rather than in an out-of-

state jurisdiction such as Florida. 

B. Public Factors 

The public factors also weigh in favor of dismissing the action based on the application 

of forum non conveniens. Initially, the burden, delays and inconvenience to the other civil and 

criminal litigants of the Middle District of Florida would be enormous given the complex and 

highly contested nature of this case. See Proyectos Orchimex de Costa Rica, S.A., 896 F.Supp. 

at 1203 (finding that the undue burden put on the other litigants of the Middle District is akin 

to throwing the court’s docket into chaos.) Additionally, California has an incredibly strong 

interest in determining whether the various law firms, individuals, and limited liability 

companies residing in California has caused injury to Wyndham. Further, the incremental 

deterrence that would be gained if this case were held in a Florida Court, rather than a 

California Court, is likely to be insignificant because Pandora Marketing LLC’s advertising 
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is generic, nationwide and does not specifically target Florida. See id. (finding that there 

would be little to no incremental deterrence in litigating that case in Florida when plaintiffs 

argued that the defendants’ products were sold in Florida and Florida state officials were 

conducting research regarding the products.) 

In addition, the possibility that that is court will have to apply California law is high in 

this case, given that the alleged acts and injuries occurred in California. At the very least, 

this court will have to undergo a thorough choice of law analysis to determine which state law 

applies in this case. See id. (finding that the possibility that foreign law would apply strongly 

weighed in favor of dismissal when “these cases would ensare this court in a difficult choice of 

law determination.”) Lastly, “in conducting a forum non conveniens analysis, the district court 

must ‘ensure[] that plaintiffs can reinstate their suit in the alternative forum without undue 

inconvenience or prejudice.” Since nine of the ten defendants reside in California and Plaintiffs 

should have no trouble retaining local counsel in California, Wyndham surely has the ability to 

reinstate their suit in California without undue inconvenience or prejudice. 

III. The Amended Complaint Should Be Dismissed for Lack of Personal Jurisdiction 

Florida’s long arm statute recognizes two kinds of personal jurisdiction over 

defendants: specific jurisdiction and general jurisdiction. See Fla. Stat §§ 48.193(1)-(2). As 

explained below, the Amended Complaint fails to plead either specific or general jurisdiction 

over the Defendants. As a result, this Court lacks personal jurisdiction over Defendants. 

A. This Court Lacks General Jurisdiction Over Defendants 

Fla. Stat. § 48.193(2), provides, in relevant part, that a court may exercise general 
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jurisdiction over a matter, where “[a] defendant who is engaged in substantial and not isolated 

activity within the state, whether such activity is wholly interstate, intrastate, or otherwise, is 

subject to the jurisdiction of the courts of this state, whether or not the claim arises from that 

activity. Fla. Stat §§ 48.193(2). Florida courts construe “substantial and not isolated activity to 

mean “continuous and systematic business contact with the state. Caiazzo v. American Royal 

Arts Corp., 73 So.3d 245, 250 (Fla. 4th DCA 2011). In Daimler AG v. Bauman, 571 U.S. 117, 

134 S.Ct. 746, 187 L.Ed.2d 624 (2014), the Supreme Court held that the test to determine if 

general jurisdiction exists is whether the defendant’s “‘affiliations with the State are so 

“continuous and systematic” as to render [it] essentially at home in the forum State.’”  

Here, the Amended Complaint sets forth no facts that remotely support that this Court 

can properly exercise general jurisdiction over Defendants. Wyndham asserts that Eddy resides 

in Washington (Wyndham alleges that he is a resident of the State of Oregon while stating his 

address is in the State of Washington), and that Folk and Wilson reside in California. See [D.E. 

36],¶¶ 32-34. Additionally, the Amended Complaint contains no allegation that the Defendants 

have any real property, personal property, bank account, or business licenses in the State of 

Florida. See generally, [D.E. 36]. These pleading deficiencies exist because Wyndham cannot 

meet the jurisdictional standards of general personal jurisdiction. In sum, Wyndham’s 

Amended Complaint sets forth no facts to support that Defendants’ contacts with Florida 

render them “at home” in the state. As a result, the Court lacks general jurisdiction over 

Defendants pursuant to Fla. Stat. § 48.193(2). 

B. This Court Lacks Specific Jurisdiction over Defendants 
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In Florida, specific jurisdiction exists where the non-resident defendant engages in 

specific actions enumerated in Florida Statutes § 48.193(1), which give rise to the stated cause 

of action. See Wolf v. Celebrity Cruises, Inc., 683 F. App'x 786, 790 (11th Cir. 2017) (per 

curiam) (quoting Carmouche v. Tamborlee Mgmt., Inc., 789 F.3d 1201, 1203–04 (11th Cir. 

2015)). Wyndham asserts that this Court has personal jurisdiction over all defendants on the 

bases that: 

(a) their actions are directed at consumers across the country, including 

consumers in the state of Florida. All Defendants operate websites that 

are freely accessible from Florida and target consumers in the State of 

Florida, which involves, inter alia, the repeated transmission of files 

over the Internet in, to and out of the State of Florida; 

(b) they cause false demand letters to be directed to Wyndham in the State 

of Florida and interfered with Wyndham’s business in the State of 

Florida, all of which involves the repeated use of the wires and mails to 

transmit correspondence and other items into the State of Florida; 

(c) at least some of the Timeshare Contracts and Timeshare Owners at issue 

in this civil action were entered into in Florida or are Florida residents; 

and 

(d) Defendants committed acts and torts which caused injury to Plaintiffs in 

Florida. 

 

[D.E. 36], ¶ 37. As explained below, Wyndham’s Amended Complaint fails to establish 

specific jurisdiction over Defendants. 

1.  The Corporate Shield Doctrine Protects 

Defendants from Fla. Stat. § 48.193 

 

This Court cannot exercise specific jurisdiction over Defendants under Fla. Stat. § 

48.193(1) because the corporate shield doctrine protects corporate employees, officers, and 

directors from the exercise of personal jurisdiction when those individuals act in their corporate 

capacities. The corporate shield doctrine draws a distinction between a corporate officer acting 
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on his own and a corporate officer acting on behalf of his corporation. See Stomar, Inc. v. Lucky 

Seven Riverboat Co., LLC, 821 So.2d 1183 (Fla. 4th DCA 2002) “Under the corporate shield 

doctrine, any activity in one’s capacity as a corporate officer or director is exempted from 

consideration in support of the exercise of the long-arm jurisdiction over said officer or 

director.” See Carter v. Estate of Rambo, 925 So.2d 353, 356 (Fla. 5th DCA 2006). “The 

rationale of the doctrine is ‘notion that it is unfair to force an individual to defend a suit brought 

against him personally in a forum with which his only relevant contacts are performed not for 

his own benefit but for the benefit of his employer.” Doe, 620 So.2d at 1006. To be clear, under 

the corporate shield doctrine, “acts of [a] corporate employee performed in [h]is corporate 

capacity do not form the basis for jurisdiction over [the] corporate employee in his individual 

capacity.” Rensin v. State, Office of Atty. Gen. Dept. of Legal Affairs, 18 So.3d 572, 574 (Fla. 

1st DCA 2009). 

In Doe v. Thompson, the Florida Supreme Court established the corporate shield 

doctrine in that it protects corporate employees, officers, and directors from the exercise of 

personal jurisdiction when acting in their corporate capacities. See Doe, 620 So.2d 1004 (Fla. 

1993). In that case, the plaintiff brought a claim against the chief executive officer of her 

company, who was a resident of Texas, for gross negligence stemming from a sexual assault 

that occurred during her employment as a clerk. Id. at 1005. Specifically, she alleged that the 

chief executive officer, in his corporate capacity, did not take adequate security measures to 

make the store reasonably safe. Id. However, the Florida Supreme Court ruled that it cannot 

exercise personal jurisdiction over the chief executive officer as the acts alleged against him 

Case 6:19-cv-01908-WWB-EJK   Document 201   Filed 09/24/20   Page 11 of 26 PageID 5943



 

12 
COLE, SCOTT & KISSANE, P.A. 

ESPERANTE BUILDING - 222 LAKEVIEW AVENUE, SUITE 120 - WEST PALM BEACH, FLORIDA 33401 (561) 383-9200 - (561) 683-8977 FAX 

  

were in his corporate capacity, not in his individual capacity. Id. at 1006. The Florida 

Supreme Court reasoned that “[w]hile SouthLand Corporation, which operates businesses in 

Florida, could be haled into court because of its minimum contacts, its chief executive officer 

is not by virtue of his position subject to personal jurisdiction.” Id. Accordingly, personal 

jurisdiction cannot be exercised against a corporate employee, officer, or director whose 

alleged acts are solely in his corporate capacity. 

Here, Plaintiffs cannot to bootstrap personal jurisdiction analysis of Pandora Marketing 

onto to establish personal jurisdiction over the Defendants. It is abundantly clear that the acts 

alleged in the Amended Complaint were in the Defendants’ corporate capacities as employees 

and owner/managers of Pandora Marketing, LLC and Pandora Servicing, LLC. See e.g., [D.E. 

36], ¶¶ 37(a)-(d). To be sure, in Count I for false and misleading advertisements under the 

Lanham Act, Wyndham alleges: “Eddy, Folk, and Wilson are each personally and individually 

liable for the actions of Pandora Marketing as they are the creators and managers of Pandora 

Marketing and each personally and individually direct and participate in the activities of 

Pandora Marketing. Indeed, they are each individually, and together, the driving force behind 

Pandora Marketing.” See [D.E. 36], ¶ 160.  

Florida law is clear that personal jurisdiction cannot be exercised against individuals 

when acting in their corporate capacities. See Doe, 620 So.2d 1004 (Fla. 1993). Wyndham 

merely alleges Defendants were acting as “creators and managers of Pandora Marketing”, not 
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acting in their individual capacities2. See [D.E. 36], ¶ 160. Moreover, there are no allegations 

that the Defendants personally committed any intentional torts expressly aimed at Wyndham 

in Florida. See Goforit Entertainment LLC v. Digimedia.com L.P., 513 F. Supp. 2d 1325, *1333 

(M.D. Fla. Aug. 10, 2007) Certainly, “mere allegation of intentional misconduct on behalf of 

the employer, like those here, without more are not enough to avoid the corporate shield 

doctrine.” Smith v. Panera Bread, 2009 WL 10667191, *8 (S.D. Fla. Aug. 11, 2009). Further, 

case law is well-established that feeling the effects of an injury in Florida alone does not satisfy 

personal jurisdiction requirements.3 Indeed, other than the lone allegation that Defendants are 

the “creators and managers of Pandora Marketing,” there are no factual allegations showing 

personal jurisdiction in their individual capacity under the Florida long-arm statute. D. W. 

Mercer, Inc. v. Valley Fresh Produce, Inc., 146 F. Supp. 2d 1274 (M.D. Fla. 2001).  

Moreover, Defendants state in their supporting declarations that they did not personally 

commit any acts in Florida pertaining to the Wyndham’s allegations –i.e., they did not 

personally operate a business in Florida, personally commit a tortious act in Florida, or 

personally cause injury in Florida. See Exhibits A ¶¶ 11-14; see also Exhibit B ¶¶ 11-14 and 

Exhibit C ¶¶ 8-10; Doe, 620 So.2d at 1006 Accordingly, the application of the corporate shield 

                                                      
2 Defendants deny this allegation as to Eddy, who was an employee of Pandora Marketing. See Declaration of 

Kenneth Eddy.  
3 Homeway Furniture Co. of Mount Airy, Inc. v. Home, 822 So. 2d 533, 539 (Fla. 2d DCA 2002); Kountze v. 

Kountze, 996 So. 2d 246, 252 (Fla. 2d DCA  2008) (“[W]e follow the general rule that the existence of an injury 

within Florida, standing alone, is insufficient to support jurisdiction over an out-of-state tortfeasor.”); see also 

Casita, L.P. v. Maplewood Equity Partners L.P., 960 So. 2d 854, 855-56 (Fla. 3d DCA 2007) (“Joining the 

majority of our sister courts of appeal to the north” in holding “injury alone to a Florida plaintiff caused by a 

tortious act committed outside the state is [in]sufficient to invoke the jurisdiction of the courts of this state ...”). 
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doctrine protects the Defendants from the exercise of personal jurisdiction enabled by Fla. Stat. 

§ 48.193(1). 

2. Plaintiffs Failed to Allege Sufficient Minimum Contacts 

with the State of Florida 

 

Moreover, no exercise of jurisdiction, either general or specific, may offend “traditional 

notions of fair play and substantial justice.” See Int'l Shoe Co. v. Wash., 326 U.S. 310 (1945) 

(internal quotations and citations omitted). The second prong of a due process inquiry analyzes 

whether there are “sufficient minimum contacts ... between the defendants and the forum state 

so as to satisfy ‘traditional notions of fair play and substantial justice.” International Shoe, 326 

U.S. at 316. To be sure, for a defendant’s contacts with the applicable forum to constitute 

minimum contacts for personal jurisdiction purposes the contacts must: (1) be related to the 

plaintiff’s cause of action or have given rise to it; (2) involve some act by which the defendant 

purposefully avails itself to the privilege of conducting activities within the forum, thus 

invoking the benefit and protection of its laws; and (3) be such that the defendant should 

reasonably anticipate being hauled into court there. See Wallack v. Worldwide Mach. Sales., 

Inc., 278 F. Supp. 2d 1358,1367-68 (M.D. Fla. 2003). However, a defendant’s “[r]andom, 

attenuated, or fortuitous contact initiated by a Florida plaintiff does not satisfy the minimum 

contacts requirement.” See id. 

Here, Wyndham wholly fails to allege how the Defendants, in their individual 

capacities, personally availed themselves within this District. See generally [DE 36]. As stated 

at length previously, Defendants, in their individual capacities, have not conducted any actions 
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which would allow themselves to purposefully avail themselves of the laws of Florida. 

Specifically, Defendants have not placed a product in the stream of commerce that ends up in 

the State of Florida and engaged in additional conduct to purposefully avail themselves of the 

market in the State of Florida. Here, the facts of the instant matter support the conclusion that 

Defendants are not subject to jurisdiction in the State of Florida. Simply put, the “something 

more” does not exist here to enable this Court to exercise personal jurisdiction over 

Defendants. As stated above, Defendants have not conducted business or caused injury in 

Florida in their individual capacities. See Exhibits A ¶¶ 11-14; see also Exhibit B ¶¶ 11-14 and 

Exhibit C ¶¶ 8-10. Additionally, Defendants only have isolated contacts with Florida – none 

of which are related to the Plaintiffs. See generally Exhibit A, Exhibit B, Exhibit C. As such, 

Wyndham’s generalized and conclusory allegations fail to adequately plead that Defendants 

purposefully availed themselves of the laws and privileges of Florida. 

Moreover, “fair play and substantial justice” does not support the exercise of personal 

jurisdiction over Defendants by this Court. To be sure, the Court must consider factors such as 

the burden on the Defendant, the interest of the state of Florida, and the Plaintiff’s interest in 

obtaining relief. Kim v. Keenan, 71 F. Supp. 2d 1228, 1236 (M.D. Fla. 1999). Indeed, requiring 

Defendants to defend itself against a lawsuit in Florida over approximately 2,500 miles from 

their residences would be unduly burdensome. See e.g., Asahi, 107 S.Ct. at 1033 (“The unique 

burdens placed upon one who must defend oneself in a foreign legal system should have 

significant weight in assessing the reasonableness of stretching the long arm of personal 

jurisdiction over national borders.”). Defendants would be severely prejudiced by being forced 
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to defend this case in Florida. Defendants have various family obligations to satisfy on a daily 

basis and have to manage their businesses. See generally Exhibit A; Exhibit B; Exhibit C. If 

forced to defend this case in Florida, Defendants will be litigating in a foreign forum to which it 

has almost no connection. See generally Exhibit A; Exhibit B; Exhibit C. Under both prongs 

of the due process clause, this Court lacks personal jurisdiction. As such, Defendants 

respectfully  requests this Court to dismiss Wyndham’s Amended Complaint for want of 

personal jurisdiction. 

IV. Failure to State a Cause of Action 

 

a. Rule 9(b) applies to all claims asserted against Defendants 

 

Even assuming this Court finds personal jurisdiction over the Defendants and that this 

District is a convenient forum, Wyndham’s Complaint still must be dismissed for failure to 

plead facts sufficient to satisfy Rule 9(b). Rule 9(b) not only to claims alleging fraud, but also 

to claims that do not specifically require proof of fraud, but are nonetheless supported by facts 

alleging fraud. See Casey v. Florida Coastal School of Law, Inc., 2015 WL 10096084, at *10 

(M.D. Fla. Aug. 11, 2015); Medimport, S.R.L. v. Cabreja, 929 F.Supp.2d 1302, 1318 (S.D. Fla. 

2013); TIC Park Ctr. 9, LLC v. Cabot, 2018 U.S. Dist. LEXIS 150680, at *6 (S.D. Fla. Aug. 

31, 2018). 

To be clear, Rule 9(b) applies to claims of tortious interference, conspiracy, and 

FDUPTA when the same are premised on fraud. See ADT LLC v. Alder Holdings, LLC, 2018 

U.S. Dist. LEXIS 191417 (S.D. Fla. Nov. 5, 2018) (“Rule 9(b) applies to the tortious 

interference claim.”); W.W. Sports Importadora Exportadora e Comcercial Ltda v. BPI Sports, 
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LLC, No. 16-60147, 2016 U.S. Dist. LEXIS 192427, 2016 WL 9375202, at *4 (S.D. Fla. 2016) 

(applying Rule 9(b) to FDUPTA claims because they were premised on defendant’s fraudulent 

conduct of making misrepresentations.). When claims are premised on fraud, plaintiffs are 

required to state “(1) precisely what statements were made in what documents or oral 

representations or what omissions were made, and (2) the time and place of each such statement 

and the person responsible for making (or, in the case of omissions, not making) same, and (3) 

the content of such statements and the manner in which they misled the plaintiff, and (4) what 

the defendants obtained as consequence of the fraud.” See Mizzaro v. Home Depot, Inc., 544 

F.3d 1230, 1237 (11th Cir. 2008) (quoting Tello v. Dean Witter Reynolds, 494 F.3d 956, 972 

(11th Cir. 2007)). 

Here, Wyndham’s claims against Defendants hinge upon its allegations of fraud. In its 

Amended Complaint, Wyndham asserts the following: [D.E. 36], ¶ 203 (alleging that 

Defendants engaged in “fraudulent transfers”); [D.E. 36], ¶ 205 (alleging that Defendants 

utilizes “fraudulent, and/or illegal means”); [D.E. 36], ¶ 248 (alleging that Defendants engaged 

in an “unlawful scheme”). Other than Wyndham’s conclusory allegation that Defendants 

engaged in a fraudulent scheme, the Amended Complaint contains zero facts as to time, place, 

and substance of Defendants’ alleged fraud. For instance, Wyndham fails to allege any specific 

act by Defendants that would constitute fraud, fails to identify who is responsible for the 

alleged acts, and when such acts occurred [D.E. 36], ¶; Cabreja, 929 F.Supp.2d at 1318. 

Consequently, Wyndham fails to satisfy Rule 9(b) particularity requirement and the Amended 

Complaint should be dismissed on that basis alone. 
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b. Wyndham Fails To State A Cause Of Action For False Advertising 

Under the Lanham Act – Count I 

 

To state a claim for false advertising under the Lanham Act, 15 U.S.C. § 1125(a), the 

claimant must allege: (1) the advertisements of the opposing party are false or misleading as 

to the party’s own product of another’s; (2) the advertisements actually deceived customers or 

had the tendency to deceive a substantial portion of the targeted audience; (3) the deception is 

material, meaning it is likely to influence purchasing decisions; (4) the defendant's advertised 

products traveled in interstate commerce; and (5) the plaintiff has been or is likely to be injured 

as a result of the false or misleading advertisements by casually related declining sales or loss 

of goodwill. Third Party Verification, Inc. v. Signaturelink, Inc., 492 F. Supp. 2d 1314, 1324 

(M.D. Fla. 2007) (citing Hickson Corp. v. N. Crossarm Co., Inc., 357 F.3d 1256, 1260-61 (11th 

Cir. 2004)).  

Initially, Wyndham allege that Defendants made false and/or misleading statements 

through the “Ratings Websites” regarding the information and resources those website give to 

the public, including their appearance as independent websites. See [D.E. 36], ¶¶ 111-135. 

Wyndham conclusory allege that various statements on the “Ratings Websites” concerning 

their independence and supposed relationship with Defendants are literally false because “they 

are designed to give the appearance of being somewhat independent when they are, in fact, all 

the same company.” See [D.E. 36], ¶ 119.  

However, even assuming “Rating Websites” contain false or misleading statements, which 

they do not, there are no allegations that the “Rating Websites” actually deceived customers or 
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had the tendency to deceive Wyndham Owners. In fact, there is not even an allegation that a 

Wyndham Owner (or any other timeshare owner) accessed the Ratings Websites, was lured by 

the “Ratings Website” to sign up with one of the defendants or breached their contract due to 

the Ratings Websites’ purportedly false and misleading statements. See generally, Am. Compl. 

[D.E. 36]. Further, the Amended Complaint does not contain any allegation that the “Ratings 

Websites” purported deception was likely to influence purchasing decisions—i.e., the decision 

not to buy a Wyndham timeshare interest or to sign up for Pandora Marketing or the decision 

to pay Pandora Marketing for its services in lieu of making payments to Wyndham. Moreover, 

“Rating Websites” reviews and rate various timeshare exit companies, and its statement that it 

helps timeshare owners find “reputable timeshare exit company to work with” and its 

recommendations are clearly statements of opinion. Pizza Hut, Inc. v. Papa John’s Int’l, Inc., 

227 F.3d 489, 496 (5th Cir. 2000) (“[B]ald assertions of superiority or general statements of 

opinion” do not result in a violation of the Lanham Act.). 

Next, Wyndham asserts that Pandora Marketing’s compliance webpage in which it 

contains information on various state’s timeshare laws is a series of false and/or misleading 

advertisements. See [D.E. 36], ¶¶ 136-153. Nonetheless, such statements do not and cannot 

reasonably be said to contain a false or misleading statement. Under the Lanham Act, a 

statement about a “law” is inactionable because it is not a statement of fact about Plaintiffs, 

their products, nor about any business or product. Furthermore, whether a new law “could” or 

“may” affect a timeshare owner is one of opinion, and therefore not actionable. See Ameritox, 

Ltd. v. Millennium Laboratories, Inc., 889 F.Supp.2d 1304, 1317 (M.D. Fla. 2012) 

Case 6:19-cv-01908-WWB-EJK   Document 201   Filed 09/24/20   Page 19 of 26 PageID 5951



 

20 
COLE, SCOTT & KISSANE, P.A. 

ESPERANTE BUILDING - 222 LAKEVIEW AVENUE, SUITE 120 - WEST PALM BEACH, FLORIDA 33401 (561) 383-9200 - (561) 683-8977 FAX 

  

(“Statements by laypersons that purport to interpret the meaning of a statute or regulation are 

opinion statements, and not statements of fact, unless ‘a court or agency of competent 

jurisdiction’ has clearly and unambiguously rules on the matter.”) (quoting Gen Cigar Holding, 

Inc. v. Altadis, S.A., 205 F.Supp.2d 1335, 1357 (S.D. Fla. 2002)). Accordingly, as the 

statements on the compliance websites concerning the various states’ statutes regarding 

timeshare ownership are of opinion and not statements of fact, Wyndham fail to state a claim 

under the Lanham Act concerning those statements. 

c. Wyndham Fails To State A Cause Of Action For Tortious Interference 

of Contracts 

 

It is unclear whether California law or Florida law will apply in this action. However, 

assuming in arguendo that Florida law applies, Plaintiffs failed to sufficiently claim tortious 

interference of contracts. To state a claim for tortious interference with contract, a plaintiff 

must prove (1) the existence of a contract; (2) a third party has knowledge of the contract; (3) 

the third party intentionally interferes with a party’s rights under the contract; (4) there is no 

justification or privilege for the interference; and (5) there are damages. Mariscotti v. Merco 

Group At Akoya, Inc., 917 So. 2d 890, 892 (Fla. 3d DCA 2005). 

Wyndham’s tortious interference claim is based upon on two things: (1) “Defendants” 

purportedly procured the breach of Wyndham’s contractual relationships by soliciting 

Wyndham Owners and persuading them to hire Defendants to help exit their timeshare 

contracts and (2) “Defendants” also purportedly procure breaches by “directly instructing 

Wyndham Owners to stop paying their timeshare loans and maintenance fees and/or engaging 
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in fraudulent transfers.” [D.E. 36] ¶¶ 202-203. 

However, other than vaguely describing the purportedly timeshare exit industry in 

general ([D.E. 36] ¶¶ 84-98), Wyndham’s fails to identify the requisite specifics, such as the 

time, place, or person(s) responsible for the alleged tortious interference with Wyndham’s 

contracts and/or business relationships based on fraud. See TIC Park Ctr. 9, LLC v. Cabot, 

2018 U.S. Dist. LEXIS 150680, at *6 (S.D. Fla. Aug. 31, 2018).Indeed, there are no allegations 

where the purported interference took place, what specific actions Defendants took to interfere 

with Wyndham’s contracts, or any allegations regarding how Defendants specifically 

interfered. 

Even assuming Rule 9(b) does not apply to this matter, which it does, Wyndham’s 

Amended Complaint does not attempt to distinguish between the conduct attributable to the 

various defendants. As such, Wyndham fails to give fair notice of the claims against it and 

grounds upon which they rest. Indeed, the Amended Complaint does not describe a single 

instance where Defendants procured a breach or instructed a Wyndham Owner to stop paying 

their timeshare loans and maintenance fees. See generally, Compl. To be sure, Wyndham’s 

vague allegation in a footnote that “the sheer volume of Wyndham Owners impacted” is 

insufficient to put Defendants on notice of which contracts, if any at all, it purportedly interfered 

with. See Coach Servs., Inc. v. 777 Lucky Accessories, Inc., 752 F. Supp. 2d 1271, 1273 (S.D. 

Fla. 2010) . 

Indeed, no cause of action exists for tortious interference with Wyndham’s business's 

relationship with the community at large. Id. (citing Ethan Allen, Inc. v. Georgetown Manor, 
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Inc., 647 So.2d 812, 815 (Fla.1994) (citation omitted)); Geller v. Von Hagens, 2010 U.S. Dist 

LEXIS 129561, *12 (M.D. Fla. November 23, 2010) Accordingly, for the reasons set forth 

herein, Wyndham fails to allege facts sufficient to state a claim. 

d. Wyndham Fails to State A Cause of Action for Violation of Florida’s 

Deceptive and Unfair Trade Practices Act 

 

Under Florida law, FDUPTA prohibits “unfair or deceptive acts or practices” 

committed “in the conduct of any trade or commerce.” Fla. Stat. § 501.204(1). “In order to 

prevail under a claim for a traditional FDUPTA violation, Plaintiff must establish the 

following: ‘1) a deceptive act or unfair practice; and 3) actual damages.’” Blair v. Wachovia 

Mort. Corp., 2012 WL 868878, at *3 (M.D. Fla. March 14, 2012) (quoting Feheley v. Lai 

Games Sales, Inc., No. 08-23060-civ, 2009 WL 2474061, at *5 (S.D. Fla. 2009). “[D]eception 

occurs if there is a representation, omission, or practice that is likely to mislead the consumer 

acting reasonably in the circumstances, to the consumer’s detriment. This standard requires a 

showing of ‘probable, not possible deception’ that is ‘likely to cause injury to a reasonably 

relying consumer.’” Gibson v. Resort at Paradise Lakes, LLC, 2017 WL 3421532, at *3 (M.D. 

Fla. 2017) (citations omitted). 

Wyndham alleges “Defendants” are engaged in deceptive and unfair practices, 

including “(1) luring Wyndham Owners into procuring Defendants’ illusory services with false 

advertising; and (2) using misrepresentations to convince Wyndham Owners to pay substantial 

fees to “exit” their Timeshare Contracts with Wyndham, when, in many instances, a lawful 

termination is only available to consumers directly from Wyndham, a party to the Timeshare 
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Contracts, through the Ovation® Program.” [D.E. 36], ¶ 228 (emphasis added). As a result, 

Wyndham seeks injunctive relief, fees and costs. [D.E. 36], ¶¶ 233-234. 

Wyndham fails to plead a single deceptive or unfair trade practice attributable to 

Defendants. See generally, [D.E. 36]. Rather, the purported deceptive or unfair trade practice 

identified center on services provided to timeshare owners who desire to exit their timeshares. 

Wyndham fails to articulate how Defendants’ actions regarding those services are deceptive or 

unfair trade practices. Crucially, Wyndham do not qualify as a consumer in this context. 

Rather, it is Wyndham timeshare owners who are allegedly lured under false pretenses to pay 

substantial fees to “exit” their contracts with Wyndham. [D.E. 36], ¶ 228. It is undisputed that 

the timeshare owners are not parties to this action. Moreover, Wyndham’s FDUPTA claim is 

insufficient because it fails to include an allegation that Defendants deceived or misled 

Plaintiffs. See generally, [D.E. 36]; Freda Ginn-La Pine Islannd Ltd., LLLP, 2009 U.S. Dist. 

LEXIS 136905, at *14 (M.D. Fla. Oct. 27, 2009).Additionally, Wyndham also failed to allege 

that Defendants’ conduct would likely “mislead the [objective] consumer acting reasonably in 

the circumstances.” See PNR, Inc. v. Beacon Prop. Mgmt, Inc., 842 So.2d 773, 777 (Fla. 2003). 

Rather, Wyndham ignores that element completely. Accordingly, for the reasons set forth 

above, Plaintiffs’ FDUPTA claim should be dismissed. 

e. Wyndham Fails To State A Cause Of Civil Conspiracy 

 

Assuming in arguendo that Florida law applies, Wyndham fails to state a claim for civil 

conspiracy. In order for Wyndham to sufficiently plead a cause of action for civil conspiracy, 

Plaintiffs must allege: “(1) an agreement between two or more parties; (2) to do an unlawful 
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act or to do a lawful act by unlawful means; (3) the doing of some overt act in pursuance of 

the conspiracy; and (4) damage to plaintiff as a result of the acts done under the conspiracy.” 

Philip Morris USA v. Russo, 175 So.3d 681, 686 n.9 (Fla. 2015) (citing Raimi v. Furlong, 702 

So.2d 1273, 1284 (Fla. 3d DCA 1997)). Where plaintiffs’ civil conspiracy claim is based on 

fraud, the heightened pleading standards in Rule 9(b) apply. TIC Park Ctr. 9, LLC v. Cabot, 

2018 U.S. Dist. LEXIS 150680, at*6 (S.D. Fla. Aug. 31, 2018) “[A]llegations that the co-

conspirators were ‘engaged in the same scheme, alone are insufficient to state a claim for civil 

conspiracy. Honig v. Kornfield, 339 F.Supp.3d 1323, 1345 (S.D. Fla. 2018). Indeed, “an 

allegation of parallel conduct and a bare assertion of conspiracy will not suffice.” Id. 

Without more, parallel conduct does not suggest conspiracy, and a conclusory 

allegation for agreement at some unidentified point does not supply facts adequate to show 

illegality. [D.E. 36], ¶ 237-239. Here, Wyndham alleges that all defendants engage in a civil 

conspiracy. Nonetheless, Wyndham fails to provide any distinction whatsoever between the 

actions or inactions of Defendants and the co-defendants. Wyndham’s allegations are 

insufficient to state a claim for civil conspiracy because they do not plead facts showing that 

Defendants agreed to engage in any unlawful purpose or act with the co-defendants. Further, 

there are no factual allegations that Defendants came to an agreement to tortuously interfere 

with Wyndham’s contracts and/or business relationships. [D.E. 36], ¶ 238. Rather, Wyndham 

merely concludes that Defendants engaged in parallel conduct, but fails to allege facts 

supporting its claim that all defendants agreed to do anything unlawful. The mere conclusion 

that a conspiracy existed is inadequate to state a claim for civil conspiracy. See Honig, 339 F. 
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Supp. 3d at 1345. These conclusory allegations of agreement do not establish civil conspiracy, 

and therefore, Wyndham’s claim for civil conspiracy should be dismissed. 

WHEREFORE, Defendants, KENNETH EDDY, RICH FOLK, and WILLIAM 

WILSON, respectfully request this Court dismiss the Amended Complaint and each count 

therein against KENNETH EDDY, RICH FOLK, and WILLIAM WILSON, and award such 

other relief as this Court deems just and proper. 
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