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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF FLORIDA 

Orlando Division 

Case No.: 6:19-cv-01908-WWB-EKJ 

 

 

WYNDHAM VACATION OWNERSHIP, INC.,  

et al., 

 

 Plaintiffs, 

 

v. 

 

SLATTERY, SOBEL & DECAMP, LLP, et al., 

 

 Defendants. 

 

 

MOTION TO DISMISS ON BEHALF OF DEFENDANT INTERMARKETING 

MEDIA, LLC, PURSUANT TO F.R.C.P. 12(b)(2), (3), AND (6); MEMORANDUM OF 

POINTS AND AUTHORITIES; DECLARATION OF JASON KRIECK   

 

 

Defendant Intermarketing Media, LLC, dba Resort Advisory Group, by and through its 

undersigned attorneys, move to dismiss the Amended Complaint [ECF No. 36] with respect 

to all claims against it pursuant to Fed.R.Civ.P. 12(b)(2), (3), and (6). In support thereof, 

Defendant submits the following Memorandum of Points and Authorities and the Declaration 

of Jason Krieck, and states: 

INTRODUCTION 

 Intermarketing Media, LLC, is a company incorporated in Wyoming with its 

principal place of business in California. Most of its employees are located in California; 
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none are in Florida. And most of the “mutual” clients between Plaintiffs and Defendant are 

also located in California. 

 Florida is simply not the appropriate place for this action. Personal jurisdiction is only 

permitted over an out-of-state defendant when the defendant has sufficient contacts with the 

forum state (not just individuals within it) to outweigh the burden. In this case, the burden on 

Defendant is vastly outweighed by the limited contacts Defendant has with individuals who 

also happen to be Florida residents, rather than any meaningful contacts with Florida as a 

forum. 

SUMMARY OF RELEVANT FACTS 

 Defendant Intermarketing Media, LLC (hereinafter “IM”), is incorporated in 

Wyoming with its principal place of business in Wyoming. Dec. Krieck, ¶ 4. It does not have 

any offices or employees in Florida. Id. at ¶ 5, 6. IM markets its services through nationwide 

social media and television advertising, not specifically targeted at Florida. Id. at ¶ 8. It does 

not own or operate the websites referred to in Plaintiffs’ Amended Complaint as the “Ratings 

Websites.” Id. at ¶ 9. IM does not have direct contacts with the Plaintiffs in this action. Id. at 

¶ 11. 

 Most crucially, only about 15 of IM’s clients who are also Wyndham clients are 

located in Florida, or less than 1% of IM’s total clients. Id. at ¶ 10. 

In their Amended Complaint, Plaintiffs allege that IM is an alter ego of the Pandora 

entities, apparently because they have shared office locations. See, e.g., Am. Compl., 

Paragraphs 30, 70, 71. Plaintiffs also allege that IM shares ownership with the Pandora 

entities. Am. Compl., ¶¶ 74-75, 79.  
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 As demonstrated by the Declaration of Jason Krieck, these allegations are simply 

wrong. IM is owned by the Spectrum Trust, but the Pandora entities are separately owned by 

Defendants Rich Folk and Bo Wilson. See Dec. Krieck, ¶; Dec. Folk, ¶ 4. 

 Plaintiffs’ allegations concerning the conduct that is the subject of this action lump a 

number of Defendants into one group. There are no specific allegations against IM that are 

not also lumped together with the Pandora entities. 

 Thus, for the same reasons outlined in the Motion to Dismiss filed by the Pandora 

entities, IM seeks dismissal of Plaintiffs’ claims against it. 

LEGAL POINTS AND AUTHORITIES 

  

I. II. LEGAL STANDARDS ON MOTION TO DISMISS. 

A. Allegations Must Be “Plausible” to Survive a Motion to Dismiss. 

To survive a motion to dismiss under Rule 12(b)(6), the plaintiff must plead sufficient 

facts to state a claim for relief that is plausible on its face and “enough to raise a right to relief 

above the speculative level” and “a formulaic recitation of the elements of a cause of action 

will not do.” Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955, 1964-65 (2007). Accord Streeter 

v. City of Pensacola, 2007 WL 809786 (N.D. Fla. 2007).  When considering a motion to 

dismiss for failure to state a claim under Rule 12(b)(6), the court must accept the allegations 

in the complaint as true and construe them in a light most favorable to the plaintiff. See, 

Christopher v. Harbury, 536 U.S. 403, 406 (2002).  

 B. Plaintiffs Are Also Required to Plead With Particularity. 
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“In addition to the requirements of Twombly, Iqbal, and Federal Rules of Civil 

Procedure 8(a) and 12(b)(6), claims sounding in fraud are subject to the pleading standards of 

Federal Rule of Civil Procedure 9(b).” Doria v. Royal Carribbean Cruises, Ltd., 393 F.Supp.3d 

1141, 1144 (S.D. Fla. 2019). “Rule 9(b) provides that ‘[i]n allegations of fraud or mistake, a 

party must state with particularity the circumstances constituting fraud or mistake . . . .’” Id. 

(quoting Fed. R. Civ. P. 9(b)). This includes the statements, their time and place, content, and 

what was obtained. Id. (quoting Ziemba v. Cascade Int’l, Inc., 256 F.3d 1194, 1202 (11th Cir. 

2001)).  

Federal courts throughout Florida routinely apply Rule 9(b) not only to claims alleging 

fraud, but also to claims that do not specifically require proof of fraud, but are nonetheless 

supported by facts alleging fraud. See Casey v. Florida Coastal School of Law, Inc., 2015 WL 

10096084, at *10 (M.D. Fla. Aug. 11, 2015) (applying Rule 9(b) to a FDUPTA claim because 

the facts alleged underlying the claim sound in fraud); see also Millennium Laboratories, Inc. 

v. Universal Oral Fluid Laboratories, LLC, 2012 WL 12906334, at *3 (M.D. Fla. Aug. 2, 

2012); Medimport, S.R.L. v. Cabreja, 929 F.Supp.2d 1302, 1318 (S.D. Fla. 2013) (“Where a 

complaint contains averments of fraud or mistake . . . [Rule 9(b)] imposes a heightened 

pleading standard, requiring that the circumstances constituting fraud be stated with 

particularity.”); TIC Park Ctr. 9, LLC v. Cabot, 2018 U.S. Dist. LEXIS 150680, at *6 (S.D. 

Fla. Aug. 31, 2018) (dismissing plaintiff’s complaint for failure to meet Rule 9(b)’s heightened 

pleading standard since the acts underlying plaintiff’s claims against defendant were premised 

upon fraud).  
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Thus, Rule 9(b) applies to Plaintiffs’ claims of false advertising, tortious interference, 

conspiracy, and FDUPTA when the same are premised on fraud. See ADT LLC v. Alder 

Holdings, LLC, 2018 U.S. Dist. LEXIS 191417 (S.D. Fla. Nov. 5, 2018) (“Rule 9(b) applies 

to the tortious interference claim.”); W.W. Sports Importadora Exportadora e Comcercial Ltda 

v. BPI Sports, LLC, No. 16-60147, 2016 U.S. Dist. LEXIS 192427, 2016 WL 9375202, at *4 

(S.D. Fla. 2016) (applying Rule 9(b) to FDUPTA claims because they were premised on 

defendant’s fraudulent conduct of making misrepresentations.); Mukamal v. BMO Harris Bank 

N.A. (In re Palm Beach fin. Partners, L.P.), 488 B.R. 758, 777 n. 16 (Bankr. S.D. Fla. Feb. 26, 

2013) (where the plaintiff’s conspiracy claim is based upon fraud, the plaintiff must meet the 

heightened pleading standard of Fed. R. Civ. P. 9(b)).  

III. PLAINTIFFS FAILED TO PLEAD WITH PARTICULARITY. 

A. Plaintiffs’ Allegations Do Not Comply with Rule 9(b).  

As an initial matter, Plaintiffs’ claims all suffer from a similar defect: failure to plead 

facts with sufficient particularity.  

Here, Plaintiffs’ claims against IM hinge upon its allegations that IM “made false or 

misleading statements of fact” (Am. Compl., ¶ 156, First Count); used “illusory or fraudulent 

services” (Am. Compl., ¶ 204, Fourth Count); engaged in “deceptive and unfair practices” 

(Am. Compl., ¶ 228, Fifth Count); etc.  

Yet Plaintiffs have failed to meet the specific requirements for allegations under Rule 

9(b). Because Plaintiffs have failed to satisfy the Rule 9(b) particularity requirement, the 

Amended Complaint should be dismissed on that basis alone.  
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B. Plaintiffs’ Claims Improperly Lump All Defendants Together In Violation 

of Rule 8. 

Additionally, the Amended Complaint is procedurally deficient as it impermissibly 

lumps all Defendants into Count IV for Tortious Interference with Contractual Relations, 

Count V for Violation of Florida’s Deceptive and Unfair Trade Practices Act, and Count XI 

for Civil Conspiracy, without alleging any allegations of wrongful conduct specific to IM or 

specifying which party is responsible for which actions. See Fifth Third Bank v. Barkauskas, 

2012 WL 5507831, at *1 (M.D. Fla. Nov. 14, 2012) (“[B]y lumping ‘defendants’ together, 

plaintiffs have failed to comply with Fed. R. Civ. P. 8.”); see also Valencia-Trujillo v. Rosen, 

2018 U.S. Dist. LEXIS 169348, at *6 (S.D. Fla. Sep.27, 2018).  

Moreover, where fraud is alleged, “lumping” is entirely improper. See United States ex 

rel. Silva v. VICI Marketing, LLC, 361 F.Supp.3d 1245, 1254 (M.D. Fla. 2019) (citing 

Ambrosia Coal & Const. Co. v. Pages Morales, 482 F.3d 1309, 1317 (11th Cir. 2007)); see 

also Brooks v. Blue Cross and Blue Shield of Florida, Inc., 116 F.3d 1364, 1380-82 (11th Cir. 

1997).  

IV. PLAINTIFFS’ SPECIFIC CLAIMS AGAINST IM ALSO FAIL. 

A. Plaintiffs Fail To State A Cause Of Action For False Advertising Under the 

Lanham Act – Count I 

 

First, it should be noted that much of Plaintiffs’ Amended Complaint is devoted to 

allegations of false advertising based on Defendants’ purported ownership of the “Ratings 

Websites.” As demonstrated by the Declaration of Jason Krieck, IM does not own or operate 

those websites (Dec. Krieck, ¶ 9), so those allegations are inaccurate and do not provide a 
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basis for Plaintiffs’ claims. And statements about the law on any websites about a “law” are 

not actionable because it is not a statement of fact about Plaintiffs, its products, nor about any 

business or product. Whether a new law “could” or “may” affect a timeshare owner is one of 

opinion, and therefore not actionable. See Ameritox, Ltd. v. Millennium Laboratories, Inc., 

889 F.Supp.2d 1304, 1317 (M.D. Fla. 2012) 

But even if Plaintiffs were to refer to other allegations, they have failed to allege all 

the requirements for violations of the Lanham Act. Plaintiffs cite a United States Supreme 

Court case in their Amended Complaint: Lexmark Intern., Inc. v. Static Control Components, 

Inc., 572 U.S. 118 (2014), which provides the reason why Plaintiffs’ Amended Complaint 

against IM must be dismissed for failure to state a cause of action: 

“To invoke the Lanham Act’s cause of action for false advertising, a plaintiff must 

plead (and ultimately prove) an injury to a commercial interest in sales or business 

reputation proximately caused by the defendant’s misrepresentations.” Id. at 140. 

 

In this case, Plaintiffs’ claims fail because they cannot show any injury to their 

“sales” or “business reputation.” The statements complained of do not reference Plaintiffs, 

directly or indirectly, so Plaintiffs cannot show injury to their business reputation. And the 

very nature of Defendants’ business (assisting timeshare purchasers who want to exit their 

timeshares) means Plaintiffs can never show any injury to their sales due to IM’s conduct 

(rather than Plaintiffs’ own conduct). 

In other words, due to the distinctive facts presented by this case, Plaintiffs can never 

show that any ostensible misrepresentations by Defendants “proximately caused” any harm 

to Plaintiffs. By their very nature, Defendants’ potential customers were already inclined to 

terminate their timeshare contracts. 
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15 U.S.C. Section 1125(a) provides:  

(1) Any person who, on or in connection with any goods or services, or any container 

for goods, uses in commerce any word, term, name, symbol, or device, or any 

combination thereof, or any false designation of origin, false or misleading 

description of fact, or false or misleading representation of fact, which— 

 

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, 

connection, or association of such person with another person, or as to the origin, 

sponsorship, or approval of his or her goods, services, or commercial activities by 

another person, or 

(B) in commercial advertising or promotion, misrepresents the nature, characteristics, 

qualities, or geographic origin of his or her or another person’s goods, services, or 

commercial activities, 

shall be liable in a civil action by any person who believes that he or she is or is likely 

to be damaged by such act.” 

 Plaintiffs’ Amended Complaint seems to assert claims under Section 1125(a)(1)(B), 

because it alleges false “commercial advertisements” and “commercial speech” by IM. See, 

e.g., Paras. 156-157. 

“To succeed on a false advertising claim under § 43(a)(1)(B) of the Lanham Act, a 

plaintiff must establish that (1) the advertisements of the opposing party were false or 

misleading; (2) the advertisements deceived, or had the capacity to deceive, 

consumers; (3) the deception had a material effect on purchasing decisions; (4) the 

misrepresented product or service affects interstate commerce; and (5) the movant has 

been — or is likely to be — injured as a result of the false advertising.” Hickson 

Corp. v. Northern Crossarm Co., Inc., 357 F.3d 1256, 1260 (11th Cir. 2004). 

 

The first element (false or misleading advertisements) requires “that the plaintiff  

show that the statements at issue were either (1) commercial claims that are literally false as a 

factual matter or (2) claims that may be literally true or ambiguous but which implicitly 

convey a false impression, are misleading in context, or likely to deceive consumers.” Id. at 

1261 (citations and internal quotation marks omitted).  
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“A plaintiff attempting to establish the second kind of falsehood, that an 

advertisement is literally true but misleading, must present evidence of deception in the form 

of consumer surveys, market research, expert testimony, or other evidence.” Id. at 

1261(citations and internal quotation marks omitted). 

Plaintiffs have not made a sufficient showing that IM’s conduct is the proximate cause 

of Plaintiffs’ customers’ desire to get out of their agreements with Plaintiffs, so this claim fails 

as a matter of law. 

B. Plaintiffs Fail To State A Cause Of Action For Tortious Interference of 

Contracts.  

 

To state a claim for tortious interference with contract, Plaintiffs must allege: “the 

existence of a contract; (2) the defendant’s knowledge of the contract; (3) the defendant’s 

intentional procurement of the contract’s breach; (4) absence of any justification or privilege; 

and (5) damages resulting from the breach.” Westgate Resorts, Ltd. v. Sussman, 387 F.Supp.3d 

1318, 1349 (M.D. Fla. 2019) (citing Johnson Enters. Of Jacksonville, Inc. v. FPL Grp., Inc., 

162 F.3d 1290, 1322 (11th Cir. 1998)). 

Again, the allegations are insufficient to support the elements of this claim. Most 

obviously, Plaintiffs have not explained how IM has intentionally procured any breach with 

Plaintiffs’ clients when IM is approached by customers who want to get out of their timeshares. 

Proximate cause is lacking.  

And the lack of specificity also requires dismissal. No cause of action exists for tortious 

interference with Plaintiffs’ business relationship with the community at large. Coach Servs., 
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Inc. v. 777 Lucky Accessories, Inc., 752 F.Supp.2d 1271, 1273 (S.D. Fla. 2010) (citing Ethan Allen, 

Inc. v. Georgetown Manor, Inc., 647 So.2d 812, 815 (Fla.1994) (citation omitted)); Geller v. 

Von Hagens, 2010 U.S. Dist LEXIS 129561, *12 (M.D. Fla. November 23, 2010). 

C. Plaintiffs Fail to State A Cause of Action for Violation of Florida’s 

Deceptive and Unfair Trade Practices Act  

Under Florida law, FDUPTA prohibits “unfair or deceptive acts or practices” 

committed “in the conduct of any trade or commerce.” Fla. Stat. § 501.204(1). “In order to 

prevail under a claim for a traditional FDUPTA violation, Plaintiff must establish the 

following: ‘1) a deceptive act or unfair practice; and 3) actual damages.’” Blair v. Wachovia 

Mort. Corp., 2012 WL 868878, at *3 (M.D. Fla. March 14, 2012) (quoting Feheley v. Lai 

Games Sales, Inc., No. 08-23060-civ, 2009 WL 2474061, at *5 (S.D. Fla. 2009). “[D]eception 

occurs if there is a representation, omission, or practice that is likely to mislead the consumer 

acting reasonably in the circumstances, to the consumer’s detriment. This standard requires a 

showing of ‘probable, not possible deception’ that is ‘likely to cause injury to a reasonably 

relying consumer.’” Gibson v. Resort at Paradise Lakes, LLC, 2017 WL 3421532, at *3 (M.D. 

Fla. 2017) (citations omitted).  

Again, the purported deceptive or unfair trade practice identified centers on services 

provided to timeshare owners who desire to exit their timeshares. Plaintiffs fail to articulate 

how IM’s services are deceptive or unfair trade practices.  

Additionally, as stated above, the FDUPTA claim is premised on fraud and as such, 

Plaintiffs are required to plead the same with particularity. W.W. Sports Importadora 
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Exportadora e Comercial Ldta v. BPI Sports, LLC, No. 16-60147, 2016 U.S. Dist. LEXIS 

192427, 2016 WL 9375202, at *4 (S.D. Fla. 2016). 

Accordingly, for the reasons set forth above, Plaintiffs’ FDUPTA claim should be 

dismissed.  

D. Plaintiffs Fail To State A Cause Of Civil Conspiracy 

In order for Plaintiffs to sufficiently plead a cause of action for civil conspiracy, 

Plaintiffs must allege: “(1) an agreement between two or more parties; (2) to do an unlawful 

act or to do a lawful act by unlawful means; (3) the doing of some overt act in pursuance of 

the conspiracy; and (4) damage to plaintiff as a result of the acts done under the conspiracy.” 

Philip Morris USA v. Russo, 175 So.3d 681, 686 n.9 (Fla. 2015) (citing Raimi v. Furlong, 702 

So.2d 1273, 1284 (Fla. 3d DCA 1997)). Where plaintiffs’ civil conspiracy claim is based on 

fraud, the heightened pleading standards in Rule 9(b) apply. TIC Park Ctr. 9, LLC v. Cabot, 

2018 U.S. Dist. LEXIS 150680, at*6 (S.D. Fla. Aug. 31, 2018) (citing Begualg Inv. Mgmt. Inc. 

v. Four Seasons Hotel Ltd., No. 10-22153-CIV, 2011 U.S. Dist. LEXIS 108720, 2011 WL 

4434891, at *6 (S.D. Fla. Sept. 23, 2011)). “[A]llegations that the co-conspirators were 

‘engaged in the same scheme, alone are insufficient to state a claim for civil conspiracy. Honig 

v. Kornfield, 339 F.Supp.3d 1323, 1345 (S.D. Fla. 2018). Indeed, “an allegation of parallel 

conduct and a bare assertion of conspiracy will not suffice.” Id.  

Without more, parallel conduct does not suggest conspiracy, and a conclusory 

allegation for agreement at some unidentified point does not supply facts adequate to show 

illegality.  
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Here, Plaintiffs allege that all twelve defendants engage in a civil conspiracy. 

Nonetheless, Plaintiffs fail to provide any distinction whatsoever between the actions or 

inactions of IM and the co-defendants. Plaintiffs’ allegations are insufficient to state a claim 

for civil conspiracy because they do not plead facts showing that IM agreed to engage in any 

unlawful purpose or act with the co-defendants. Further, there are no factual allegations that 

Defendants came to an agreement to tortuously interfere with Plaintiffs’ contracts and/or 

business relationships. [D.E. 36], ¶ 238. Rather, Plaintiffs merely conclude that Defendants 

engaged in parallel conduct, but fails to allege facts supporting its claim that the twelve 

defendants agreed to do anything unlawful. The mere conclusion that a conspiracy existed is 

inadequate to state a claim for civil conspiracy. See Honig, 339 F.Supp.3d at 1345. These 

conclusory allegations of agreement do not establish civil conspiracy, and therefore, Plaintiffs’ 

claim for civil conspiracy should be dismissed.  

V. THE COMPLAINT SHOULD BE DISMISSED FOR LACK OF PERSONAL 

JURISDICTION OVER IM. 

 

 A. Introduction. 

 The United States Supreme Court has handed down several recent opinions that have 

significantly narrowed down the type of situation in which personal jurisdiction may be 

asserted over a defendant who is not a resident of the forum state. A defendant must have 

“meaningful” contacts with the forum state, and when evaluating personal jurisdiction, the 

“primary concern” is the burden on the defendant. Walden v. Fiore, 571 U.S. 277, 134 S.Ct. 

1115, 1125 (2014); Bristol-Myers Squibb v. Superior Court of California, U.S., 137 S.Ct. 

1773, 1780 (2017). 
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 Plaintiffs have not alleged facts sufficient to make a prima facie case of such 

meaningful contacts by IM, and even if Plaintiffs had, the Declaration of Jason Krieck shifts 

the burden by showing that IM does not have meaningful contacts with Florida, and it would 

be a burden on IM to litigate in Florida. 

“A plaintiff seeking to establish personal jurisdiction over a nonresident defendant 

bears the initial burden of alleging in the complaint sufficient facts to make out a prima facie 

case of jurisdiction. . . . When a defendant challenges personal jurisdiction by submitting 

affidavit evidence in support of its position, the burden traditionally shifts back to the 

plaintiff to produce evidence supporting jurisdiction.” Louis Vuitton Malletier, S.A. v. 

Mosseri, 736 F.3d 1339, 1350 (11th Cir. 2013). 

B. IM Is Not Subject to Florida Courts’ General Jurisdiction Because IM Is 

Not “At Home” in Florida. 

 

 “Federal courts ordinarily follow state law in determining the bounds of their 

jurisdiction over persons.” Walden, supra, 571 U.S. 277, 134 S.Ct. 1115, 1121 (2014) 

(citations and internal quotation marks omitted).   

There are two threshold questions concerning personal jurisdiction: (1) whether 

personal jurisdiction is conferred over a nonresident by Florida’s long-arm statute, and (2) 

even if permitted by the long-arm statute, whether personal jurisdiction would violate the 

Fourteenth Amendment’s due process clause. Louis Vuitton, supra, 736 F.3d at 1350. 

Florida’s long-arm statute provides for general jurisdiction when a defendant “is 

engaged in substantial and not isolated activity within this state . . .” Fla. Stat. Section 

48.193(2). The Declaration of Jason Krieck shows that IM does not have “substantial and not 

isolated activity” within Florida. 
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In Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 131 S.Ct. 2846 

(2011), the Supreme Court held that “[a] court may assert general jurisdiction over foreign 

(sister-state or foreign-country) corporations to hear any and all claims against them when 

their affiliations with the State are so ‘continuous and systematic’ as to render them 

essentially at home in the forum State.” Id. at 919 (citations omitted). 

 In BNSF, the Supreme Court again noted that “[t]he paradigm forums in which a 

corporate defendant is at home . . . are the corporation’s place of incorporation and its 

principal place of business.” BNSF, supra, 137 S.Ct. at 1558; see also Goodyear, supra, at 

924; It is the “exceptional case” when a corporate defendant’s operations in a foreign forum 

are “so substantial and of such a nature as to render the corporation at home in that State.” 

BNSF, supra, at 1558.  

In RG Golf Warehouse, Inc. v. Golf Warehouse, Inc., 362 F.Supp.3d 1226 (M.D.Fl., 

January 24, 2019), Senior Judge Steele found there was no general personal jurisdiction over 

the out-of-state corporate defendant even though the defendant maintained a website that 

“allow[ed] it to interact with Florida customers on a daily basis,” shipped “hundreds of 

products to Florida customers every day,” sent “its employees to trade shows in Florida,” and 

marketed “its business to potential Florida customers.” Id. at 1234. The RG court held that 

the defendant’s “marketing efforts to Florida customers, connections to Florida companies in 

Florida, and its employees’ attendance of trade shows in Florida are insufficient connections 

to render it ‘home’ in Florida.” RG, supra, at 1234-1235. 

 In other words, a general course of business conduct that incidentally results in sales 

to Florida or customers in Florida is not sufficient for general personal jurisdiction.  
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Plaintiffs include allegations in their Amended Complaint that purport to show 

Defendants’ connections with Florida, but those connections do not rise to the level of 

making Defendants “at home” in Florida for purposes of exercising general jurisdiction. 

IM is not incorporated in Florida, it does not have its principal place of business in 

Florida, and it does not have sufficient contacts with Florida to permit general jurisdiction 

over it by Florida courts. 

C. Due Process Does Not Permit the Exercise of Specific Personal 

Jurisdiction Over the Individual Defendants Because Defendants Have 

No “Meaningful” Connection to Florida and the Burden on Defendant Is 

the “Primary Concern.” 

  

The long-arm statute provides for specific personal jurisdiction when, inter alia, a 

defendant commits “tortious acts within Florida.” Fla. Stat. Section 48.193(1)(a)(2). 

However, as noted above, a defendant must have “meaningful” contacts with the forum state, 

and when evaluating personal jurisdiction, the “primary concern” is the burden on the 

defendant. Walden v. Fiore, 571 U.S. 277, 134 S.Ct. 1115, 1125 (2014); Bristol-Myers 

Squibb v. Superior Court of California, U.S., 137 S.Ct. 1773, 1780 (2017). 

IM does not concede that it has caused harm to Plaintiffs, in Florida or anywhere. But 

again, even if the Court assumes for the sake of argument that the conduct alleged in the 

Amended Complaint states a prima facie case for personal jurisdiction due to harm to 

Plaintiffs in Florida, jurisdiction based on Florida’s long-arm statute on general jurisdiction 

must nevertheless comport with the Supreme Court’s holding in International Shoe v. 

Washington, 326 U.S. 310 (1945), that “a state court may exercise personal jurisdiction over 

an out-of-state defendant who has certain minimum contacts with the State such that the 

maintenance of the suit does not offend traditional notions of fair play and substantial 
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justice.” BNSF Railway Co. v. Tyrrell, 137 S.Ct. 1549, 1558 (2017) (citations and internal 

quotation marks omitted). 

  Even assuming arguendo that Florida’s long-arm statute would apply, Supreme 

Court precedent is clear that due process does not permit the exercise of specific personal 

jurisdiction over IM because the “mere fact” of harm to a plaintiff in Florida is insufficient to 

satisfy due process without the required contacts and corresponding burden analysis. 

1. Due Process Requires a “Meaningful” Connection to the Forum 

State to Exercise Specific Personal Jurisdiction, and the “Mere 

Fact” of Harm to a Plaintiff in the State Is Insufficient.  

 

 Specific personal jurisdiction requires the consideration of a “variety of interests,” 

including: 

 1. The interest of the forum State; 

2. The interest of the plaintiff in proceeding in the plaintiff’s chosen forum; and 

 3. The burden on defendant.  

 Bristol-Myers Squibb v. Superior Court of California, U.S., 137 S.Ct. 1773, 1780 

(2017). The “burden on the defendant” is the “primary concern.” Id. at 1773; World-Wide 

Volkswagen Corp. v. Woodson, 444 U.S. 286, 291, 100 S.Ct. 559 (1980).  

 As explained further by the Supreme Court in Bristol-Myers: 

“Assessing this burden obviously requires a court to consider the practical problems 

resulting from litigating in the forum, but it also encompasses the more abstract 

matter of submitting to the coercive power of a State that may have little legitimate 

interest in the claims in question. As we have put it, restrictions on personal 

jurisdiction are more than a guarantee of immunity from inconvenient or distant 

litigation. They are a consequence of territorial limitations on the power of the 

respective States.” Bristol-Myers, supra, 137 S.Ct. at 1780 (citations and internal 

quotation marks omitted). 
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In Walden v. Fiore, 571 U.S. 277, 134 S.Ct. 1115 (2014), the Supreme Court 

addressed the “minimum contacts necessary to create specific jurisdiction”: 

“For a State to exercise jurisdiction consistent with due process, the defendant’s suit-

related conduct must create a substantial connection with the forum State. . . . First, 

the relationship must arise out of contacts that the defendant himself creates with the 

forum State. . . . Due process limits on the State’s adjudicative authority 

principally protect the liberty of the nonresident defendant—not the 

convenience of plaintiffs or third parties. . . . Second, our minimum contacts 

analysis looks to the defendant’s contacts with the forum State itself, not the 

defendant’s contacts with persons who reside there. . . . But a defendant’s 

relationship with a plaintiff or third party, standing alone, is an insufficient basis for 

jurisdiction. . . . Due process requires that a defendant be haled into court in a 

forum State based on his own affiliation with the State, not based on the 

random, fortuitous, or attenuated contacts he makes by interacting with other 

persons affiliated with the State.” Walden, supra, 134 S.Ct. at 1122-1123 (citations 

and internal quotation marks omitted) (emphases added).  

 

In other words, “mere injury to a forum resident is not a sufficient connection to the 

forum.” Walden, 134 S.Ct. at 1125. Rather, “[t]he proper question is not where the plaintiff 

experienced a particular injury or effect but whether the defendant’s conduct connects him to 

the forum in a meaningful way.” Id.  

Again, RG Golf Warehouse, Inc., supra, 362 F.Supp.3d 1226, is instructive. The RG 

court considered the issue of specific personal jurisdiction in a dispute involving an out-of-

state corporate defendant that allegedly caused harm to the Florida plaintiff by (among other 

issues) tortiously interfering with the Florida plaintiff’s business relationship with a third 

party (much like the case before this Court). 

The RG court held that due process concerns prohibited the exercise of personal 

jurisdiction in the case. “As in Walden, Defendant’s alleged tortious conduct does not 

connect it to Florida in a meaningful way.” Id. at 1241 (internal citations and quotation marks 
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omitted). As noted in Walden, “the mere injury to a forum resident is not a sufficient 

connection to the forum” to satisfy the “minimum contacts” inquiry. Id. 

2. Specific Personal Jurisdiction Over the Individual Defendants Is 

Prohibited Because the “Burden on the Defendant” is the 

“Primary Concern.” 

 

 Even if the Court were to decide that IM had sufficient contacts with Florida to 

permit personal jurisdiction, the burden on them must be considered because the “burden on 

the defendant” is the “primary concern.”  Bristol-Myers Squibb, supra, 137 S.Ct. 1773, at 

1773. 

 Without belaboring again the Supreme Court’s recent precedents described above, IM 

has demonstrated that if this case were to proceed in Florida, it would present a significant 

burden on it, which shifts the burden to Plaintiffs to show facts that support jurisdiction. 

Louis Vuitton Malletier, supra, 736 F.3d at 1350. 

3. The Eleventh Circuit’s Analysis of Due Process, Read in Light of 

Supreme Court Precedents, Requires a Finding That Specific 

Personal Jurisdiction Is Inappropriate in this Matter. 

 

 The Eleventh Circuit applies a three part test to determine if due process permits the 

assertion of specific personal jurisdiction:  

“First, we consider whether the plaintiffs have established that their claims arise out 

of or relate to at least one of the defendant’s contacts with the forum. . . Second, we 

ask whether the plaintiffs have demonstrated that the defendant purposefully availed 

itself of the privilege of conducting activities within the forum state. . . . [W]e next 

consider whether the defendant has made a compelling case that the exercise of 

jurisdiction would violate traditional notions of fair play and substantial justice.” 

Waite v. All Acquisition Corp., 901 F.3d 1307, (11th Cir. 2018); see also Louis 

Vuitton, supra, 736 F.3d at 1355 (citations omitted). 
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 With respect to “arising out of,” “[o]ur inquiry must focus on the direct causal 

relationship between the defendant, the forum, and the litigation.” Louis Vuitton, supra, at 

1355-1356. 

 Here the Supreme Court’s recent precedents must weigh heavily. As noted in Walden, 

“the relationship must arise out of contacts that the defendant himself creates with the forum 

State.” Walden, supra, at 1122. A website that happens to be accessible in Florida does not 

create a link with the forum itself. Even having customers in Florida does not create the link: 

it is Defendant’s relationship with the state (not Defendant’s relationship with Plaintiffs or 

even with Defendants’ customers) that is dispositive. Id. 

 In Louis Vuitton, the Eleventh Circuit found relatedness because the defendant was 

creating counterfeit Louis Vuitton goods and selling them into Florida. Louis Vuitton, supra, 

736 F.3d at 1356. That is not the case here. There is no direct connection between IM’s acts 

and the forum state. Again, Defendant’s conduct (even if it were to be found to cause harm to 

Plaintiffs, which Defendants deny) does not create a connection with Florida just because 

Defendant has a nationwide marketing plan, or even if it has some incidental clients in 

Florida. Defendant is responding to a desire on the part of Plaintiffs’ customers. Defendant is 

not causing harm to Plaintiffs, in Florida or anywhere else. 

 The next step in the analysis is “purposeful availment.” There are two tests for this 

step in the analysis: the effects test and the traditional minimum contacts test. Louis Vuitton, 

supra, at 1356. 

 The effects test requires the following elements: “the tort: (1) was intentional; (2) was 

aimed at the forum state; and (3) caused harm that the defendant should have anticipated 
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would be suffered in the forum state.” Louis Vuitton, supra, at 1356 (internal citations and 

quotation marks and other punctuation omitted). 

 Plaintiffs in this case cannot meet the effects test because Defendant’s conduct was 

not “aimed at the forum state.” Again, the Supreme Court’s jurisprudence must weigh 

heavily here, and it clearly weighs against finding specific personal jurisdiction because 

Defendants have not created a direct connection with the forum state. 

 The same analysis applies under the minimum contacts test. The minimum contacts 

test requires contacts that “(1) are related to the plaintiff’s cause of action; (2) involve some 

act by which the defendant purposefully availed himself of the privileges of doing business 

within the forum; and (3) are such that the defendant should reasonably anticipate being 

haled into court in the forum.” Louis Vuitton, supra, at 1357 (citations and internal quotation 

marks omitted). 

 Defendant IM did not purposefully avail itself of the privileges of doing business 

within Florida, and thus could not have reasonably anticipated that it would be haled into 

court in Florida.  

 Finally, the specific personal jurisdiction analysis must consider whether the exercise 

of jurisdiction “comports with fair play and substantial justice.” The factors that must be 

considered are: “(1) the burden on the defendant; (2) the forum’s interest in adjudicating the 

dispute; (3) the plaintiff’s interest in obtaining convenient and effective relief; and (4) the 

judicial system’s interest in resolving the dispute.” Louis Vuitton, supra, at 1358. 
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 Again, the burden on the defendant is the “primary concern.” Defendant has 

demonstrated through the Declaration of Jason Krieck that it would be a significant burden 

for IM to litigate in Florida. 

 The burden on Defendant also justifies dismissal of this action because it is not the 

proper venue for any such action. 

VI. THE COMPLAINT SHOULD BE DISMISSED BECAUSE FLORIDA IS AN 

IMPROPER VENUE FOR PLAINTIFFS’ CLAIMS AGAINST THE 

INDIVIDUAL DEFENDANTS. 

 

 Fed.R.Civ.P. 12(b)(3) enumerates “improper venue” as a defense that may be raised 

by motion. Venue is governed by 28 U.S.C. Section 1391, which provides, in relevant part: 

 “A civil action may be brought in—  

(1) a judicial district in which any defendant resides, if all defendants are residents of 

the State in which the district is located; 

(2) a judicial district in which a substantial part of the events or omissions giving rise 

to the claim occurred, or a substantial part of property that is the subject of the action 

is situated; or 

(3) if there is no district in which an action may otherwise be brought as provided in 

this section, any judicial district in which any defendant is subject to the court’s 

personal jurisdiction with respect to such action.” 28 U.S.C. Section 1391(b). 

 Plaintiffs’ choice of the District Court of Florida for this action is facially improper 

under the Code. Florida simply is not the appropriate venue. 

 First, Defendants do not all reside in Florida; they all reside in California. None of the 

Defendants reside in Florida, so Plaintiffs’ choice of Florida violates Subsection (b)(1). 

 Plaintiffs will likely hang their hat on Subsection (b)(2). But it must be recalled that 

Plaintiffs seek to prevent Defendants from pursuing their business everywhere in the world. 

Plaintiffs have not limited their claims to customers in Florida. Plaintiffs admit that only a 
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small portion of Defendants’ clients are likely to reside in Florida (see Complaint at Para. 

37.b). Without any evidence that a “substantial part of the events or omissions giving rise to 

the claim occurred” in Florida, Plaintiffs’ choice of venue violates Subsection (b)(2). 

 There is no need to reach the third subsection, because there is an appropriate venue 

for Plaintiffs’ claims: California. But even if Subsection (b)(3) were analyzed, the same 

problems with personal jurisdiction over the Defendants described at length above would 

arise with respect to Plaintiffs’ choice of venue (see Section V, above).  

VII. PLAINTIFFS’ CLAIMS SHOULD BE DISMISSED BASED ON FORUM NON 

CONVENIENS. 

 

“Under the doctrine of forum non conveniens, ‘when an alternative forum has 

jurisdiction to hear a case, and when trial in the chosen forum would establish oppressiveness 

and vexation to a defendant out of all proportion to plaintiff’s convenience, or when the chosen 

forum is inappropriate because of considerations affecting the court’s own administrative and 

legal problems, the court may, in the exercise of its sound discretion, dismiss the case.’” Wilson 

v. Island Seas Investments, Ltd., 590 F.3d 1264, 1269 (11th Cir. 2009) (quoting Am. Dredging 

Co. v. Miller, 510 U.S. 443, 447-48, 114 S.Ct. 981, 985, 127 L.Ed.2d 285 (1994)).  

In order to dismiss a plaintiff’s complaint based on the doctrine of forum non 

conveniens, a defendant must establish “(1) an adequate alternative forum is available, (2) the 

public and private factors weigh in favor of dismissal, and (3) the plaintiff can reinstate his suit 

in the alternative forum without undue inconvenience or prejudice.” Fresh Results, LLC v. ASF 

Holland, B.V., 921 F.3d 1043, 1048 (11th Cir. 2019) (quoting Tazoe v. Airbus S.A.S., 631 F.3d 

1321, 1330 (11th Cir. 2001)). “The alternative forum prong of the analysis generally ‘will be 
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satisfied when the defendant is amenable to process in the other jurisdiction.’” Satz v. 

McDonnell Douglas Corp., 244 F.3d 1279, 1282 (11th Cir. 2001) (quoting Piper Aircraft Co. 

v. Reyno, 454 U.S. 235, 255 n.22, 102 S.Ct. 252, 265 n.22, 70 L.Ed.2d 419 (1981)).  

Here, IM is amenable to process in California because its principal place of business is 

there. 

“If the movant satisfies the first prong, it must then demonstrate that relevant factors of 

‘private interest’ are sufficiently compelling to outweigh a presumption in favor of the 

plaintiff’s choice of forum.” Miller v. Toyota Motor Corp., 593 F.Supp.2d 1254, 1257 (M.D. 

Fla. 2008) (citing Tyco Fire & Sec., LLC v. Alcocer, 218 Fed.Appx. 860, 865 (11th Cir. 2007)). 

In its determination of the factors to be considered, the 11th Circuit has stated that: 

One of these factors is ‘the relative ease of access to sources of proof,’ which 

includes the ‘availability of compulsory process for attendance of unwilling, 

and the cost of obtaining attendance of willing, witnesses. Gulf Oil Corp v. 

Gilbert, 330 U.S. 501, 508, 67 S.Ct. 839, 91 L.Ed. 1055 (1947); see also Piper 

Aircraft, 454 U.S. at 241 n.6, 102 S.Ct. 252. . . . . And a court may consider ‘all 

other practical problems that make trial of a case easy, expeditious, and 

inexpensive.’ Id. The public factors ‘pertain to the relative interests of the two 

fora.’ Tazoe, 631 F.3d at 1333. Among other things, the public factors consider 

‘the administrative difficulties flowing from court congestion,’ the ‘local 

interest in having localized controversies decided at home,’ and the ‘unfairness 

of burdening citizens in an unrelated forum with jury duty. Piper Aircraft, 454 

U.S. at 241 n.6, 102 S.Ct. 252 (quoting Gulf Oil, 330 U.S. at 509, 67 S.Ct. 839). 

A court may also consider what law will govern the action, including ‘the 

avoidance of unnecessary problems in conflicts of laws’ and the application of 

foreign law.’ Id.   

Fresh Results, LLC v. ASF Holland, B.V., 921 F.3d 1043, 1049 (11th Cir. 2019).  
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The balancing of those factors weigh heavily in favor of dismissing the case under the 

doctrine of forum non conveniens. As the Court stated in J.C. Renfroe & Sons, Inc. v. Renfroe 

Japan Co., Ltd., 515 F.Supp.2d 1258, 1270 (M.D. Fla. 2007), “[p]erhaps the most important 

‘private interest’ of the litigants is access to evidence.” As to the relative ease of access to 

sources of proof, it is obvious that California is the more appropriate forum. Each Defendant 

in this case either is organized, has its principal place of business, or resides in California.  

Most obviously, the vast majority of the likely witnesses in this action are in California. 

Defendants, their employees, and the bulk of their clients are all in California. See also 

Proyectos Orchimex de Costa Rica, S.A. v. E.I. du Pont de Nemours & Co., 896 F.Supp. 1197, 

1202 (M.D. Fla. 1995) (dismissing the case based on the doctrine of forum non conveniens 

when “it is undisputed that the vast majority of material witnesses are located outside of this 

forum. Virtually none of the witnesses with direct knowledge of the events connected with 

these cases are located here.”). 

Furthermore, to the extent that some of them may become witnesses, whether voluntary 

or not, it will conserve judicial resources to issue subpoenas and enforce them directly in 

California rather than obtaining orders in Florida that must be domesticated in California. See 

Newco MG, Inc. v. Perry, 2012 WL 631562, at *3 (M.D. Fla. Feb. 28, 2012) (dismissing the 

case based on forum non conveniens when the defendant “raise[d] practical considerations that 

he contends would make litigating this case in Dominican Republic more convenient than it 

would be in Florida.”).  
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Lastly, if a judgment were obtained against IM in this action, the enforcement of such 

a judgment would be easier in California rather than in an out-of-state jurisdiction such as 

Florida.  

Relating to the public rights at issue in this case, it also weighs in favor of dismissing 

the action based on the application of forum non conveniens. Initially, the burden, delays and 

inconvenience to the other civil and criminal litigants of the Middle District of Florida would 

be enormous given the complex and highly contested nature of this case. See Proyectos 

Orchimex de Costa Rica, S.A., 896 F.Supp. at 1203 (finding that the undue burden put on the 

other litigants of the Middle District is akin to thowing the court’s docket into chaos.)  

Lastly, “in conducting a forum non conveniens analysis, the district court must 

‘ensure[] that plaintiffs can reinstate their suit in the alternative forum without undue 

inconvenience or prejudice.” Since all of the defendants reside in California and Plaintiffs 

should have no trouble retaining local counsel in California, Wyndham surely has the ability 

to reinstate their suit in California without undue inconvenience or prejudice. 

Dated: September 14, 2020 

 

/s/ Isaac Marcushamer   

Isaac Meyer Marcushamer, Esq. 

MARK MIGDAL & HAYDEN 

80 SW 8th Street, Suite 1999 

Miami, Florida 33130 

Email: isaac@markmigdal.com 
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