
UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

WYNDHAM VACATION OWNERSHIP, INC. a 
Delaware corporation; WYNDHAM VACATION 
RESORTS, INC., a Delaware corporation, 

WYNDHAM RESORT DEVELOPMENT 

CORPORATION; an Oregon Corporation; 

SHELL VACATIONS, LLC, an Arizona limited 

liability company; SVC-AMERICANA, LLC, an 

Arizona limited liability company; and SVC-

HAWAII, LLC, a Hawaii limited liability 

company, 

Plaintiffs, 

vs. 

SLATTERY, SOBEL & DECAMP, LLP, a 

California limited liability partnership; DEL 

MAR LAW GROUP, LLP, a California limited 

liability partnership; CARLSBAD LAW GROUP, 

LLP, a California limited liability partnership; JL 

`SEAN' SLATTERY, an individual and resident 

of the State of California; PANDORA 

MARKETING, LLC f/k/a Timeshare Compliance, 

LLC d/b/a Timeshare Compliance, and d/b/a 

timeshareexitcompanies.com and d/b/a 

timesharecancellationreviews.com, a Wyoming 

limited liability company; PANDORA 

SERVICING, LLC, a Wyoming limited liability 

company; INTERMARKETING MEDIA, LLC 

d/b/a Resort Advisory Group, a Wyoming limited 

liability company; POWER HAUS 

MARKETING, INC., a California corporation; 

KENNETH EDDY a/k/a Ken Eddy, an individual 

and resident of the State of Oregon; RICH FOLK, 

an individual and resident of the State of 

California; WILLIAM WILSON a/k/a James 

Wilson a/k/a Bo Wilson, an individual and resident 

of the State of California; and ANDRIS PUKKE 

a1k/a Marc Romeo a/k/a Andy Storm, an

individual and resident of the State of California, 

Defendants. 
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PLAINTIFFS' MOTION TO STRIKE 

CERTAIN AFFIRMATIVE 
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MEMORANDUM OF LAW 
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Defendants, Slattery, Sobel &Decamp, LLP, Del Mar Law Group, LLP, Carlsbad Law 

Group, LLP, and Sean Slattery (hereinafter "Lawyer Defendants"), respond to "Plaintiffs' 

Motion to Strike the Slattery Defendants' Affirmative Defenses and Incorporated 

Memorandum of Law" (Document 55) as follows: 

"An affirmative defense is one that admits to the complaint, but avoids liability, wholly 

or partly, by new allegations of excuse, justification or other negating matters." Aidone v. 

Nationwide Auto Guard, LLC, 295 F.R.D. 658, 660 (S.D. Fla. 2013), citing, FDIC v. Bristol 

Home Mortg. Lending, LLC, 2009 WL 2488302 at *2 (S.D. Fla. 2009). Rule 8(b)(1)(A) 

requires a party to state in short and plain terms its defenses to each claim asserted against it. 

Although under Rule 8 a defendant does not have to set forth detailed factual allegations, the 

defendant must give the Plaintiff "fair notice" of the nature of the defense and the grounds 

upon which it rests. Aidone, 295 F.R.D. at 660. 

Plaintiffs seek to strike the Lawyer Defendants First Affirmative Defense, Second 

Affirmative Defense, Third Affirmative Defense, Fourth Affirmative Defense, Fifth 

Affirmative Defense, Seventh Affirmative Defense, Ninth Affirmative Defense, Tenth 

Affirmative Defense, Eleventh Affirmative Defense, Twelfth Affirmative Defense, and 

Thirteenth Affirmative Defense. As set forth below, Plaintiffs' arguments are misplaced. 

First Affirmative Defense (Privileged Act as Attorney and Agent of Client) 

Plaintiffs' claims include tortious interference (Count IV) and Civil Conspiracy to 

Interfere with Contractual Relationships (Count VI). To establish said claims, Plaintiffs must 

plead and prove: 

1. The existence of the business relationship; 

2. Knowledge of the relationship on the part of the Defendant; 
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3. Intentional and unjustified interference with the relationship by the Defendant; and 

4. Damage to the Plaintiff as a result of the breach of the relationship. 

See Tamiami Trail Tours, Inc. v. Cotton, 463 So.2d 1126, 1127 (Fla. 1985). 

For the interference to be "unjustified," the interfering defendant must be a third party, 

a stranger to the business relationship. O.E. Smith's Sons, Inc. v. George, 545 So.2d 298, 299 

(Fla. 1st DCA 1998). An agent of a party acting within the scope of the agency cannot be 

considered to be a third party or stranger to the business relationship. Abruzzo v. Halle, 603 

So.2d 1338, 1340 (Fla. 1stDCA 1992). 

The First Affirmative Defense asserts that as to any actions taken, Lawyer Defendants 

were retained by clients who were pre-disposed to terminate certain unconscionable contracts. 

Each of the Lawyer Defendants who acted on behalf of clients was acting as an attorney and 

agent for a client, was not "a stranger to the business relationship," and that any interference 

was, thus, privileged and not unjustified. 

In their Amended Complaint, Defendants anticipate and attempt to challenge the 

affirmative defense of privilege through allegations which could negate that defense. But 

including said allegations in the Amended Complaint does not negate the appropriateness of 

raising the affirmative defense of "privilege" as a "justification" for Defendants' actions. 

Second Affirmative Defense (Litigation Privilege) 

Lawyer Defendants allege that their actions on behalf of their respective timeshare 

owners/clients, including any correspondence with Plaintiffs, were in anticipation of litigation 

and were afforded either absolute or qualified immunity pursuant to Florida's litigation 

privilege. Plaintiffs contend the litigation privilege does not apply to pre-suit demand letters 

where: 
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(1) Those letters are not a necessary condition precedent to ding suit, and 

(2) Where Defendants do not typically file suit on behalf of the Wyndham Owners." 

But there are no facts in the record to support Plaintiffs' claims that the contracts at issue do 

not contain conditions precedent (As is set forth in detail hereinafter, Plaintiffs refuse to even 

disclose which contracts are the basis for these claims), or as to the litigation in which the 

Lawyer Defendants have been involved. 

Plaintiffs are correct that in Westgate Resorts, Ltd v. Sussman, 385 F.Supp.3d 1318 

(M.D. Fla. 2019) and in Orange Lake Country Club, Inc. v. Reed Hein & Assocs., LLC, 367 

F.Supp.3d 1360 (M.D. Fla. 2019) the Courts found the "litigation privilege" to be inapplicable 

to the facts of that case. However, those findings were only made after factual proofs 

demonstrated the inapplicability ofthat defense. Here, no such factual demonstration has been 

made. ~ 

Florida's "litigation privilege" is an appropriate affirmative defense and should not be 

struck. 

Third Affirmative Defense (Noerr—Pennington Doctrine) 

For their Third Affirmative Defense, the Lawyer Defendants raise the Noerr-

Pennington Doctrine. That doctrine protects the rights of citizens to engage in acts reasonably 

attendant to potential litigation and the protection of rights secured by the First Amendment of 

the United States Constitution, as well as comparable and applicable provisions enacted in 

' Once Plaintiffs reveal which contracts were purportedly interfered with and the specific acts which constitute 

the alleged interference, the defense of "litigation privilege" and the defense of "the Noerr-Pennington Doctrine" 

(Affirmative Defense Three) may prove to be inapplicable. But at this stage, those details have not yet been 

disclosed by Plaintiffs, in spite of Defendants' efforts in discovery to learn the facts behind Plaintiffs' claims (see 

Eachibits 1 and 2). It is premature to abandon those defenses. 
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other jurisdictions in the United States, such as Section 5, Article I of the Florida Constitution. 

As the court noted in Silverhorse Racing, LLC v. Ford Motor Co., 232 F.Supp.3d 1206, 

1211 (M.D. Fla. 2017): 

"Although the Noerr Doctrine initially rose in the anti-trust context (cite 
omitted), courts have extended the Noerr Doctrine to protect First Amendment 
"petitioning of the government from claims brought under federal and state 
laws including ... common-law, tortious interference with contractual 

relations." (cite omitted) 

Most pertinent here, the doctrine extends not only to petitioning of the judicial 

branch (i.e., filing a lawsuit), but also to acts reasonably attendant to litigation, 

such as demand letters. (cited omitted) The Noerr Doctrine, however, is not 

absolute. To receive immunity, the conduct at issue cannot fall within the 

"sham exception" to the Noerr Doctrine. In other words, the litigation must be 

genuine. (cite omitted) 

The burden falls on the party invoking the sham exception. First, the 

party must show that the litigation activity was "objectively baseless, in 

the sense that no reasonable litigant could reasonably expect success on 

the merits." (Emphasis added) Prof'l Real Estate Investors v. Columbia 

Pictures Indus., Inc., 508 U.S. 49, 60 (1993) 

Plaintiffs move to strike the Noerr-Pennington defense arguing that other cases have 

held that "baseless demand letters," particularly "when they are not followed up on with 

actual lawsuits," are not protected activity. (Doc. 55 at 6) Here, too, Plaintiffs base their 

Motion to Strike on representations which are not supported in the factual record. Without 

seeing the purportedly "baseless" letters, a fact finder cannot determine the accuracy of 

Plaintiffs' characterization. (What a fraudster deems "baseless," a victim may see as 

legitimate.) While in Orange Lake Country Club, Inc, v. Reed Hein &Associates, LLC, 367 

F.Supp.3d at 1371-72, and in Westgate Resorts, Ltd. v. Sussman, 387 F.Supp.3d at 1355, those 

Courts found the Noerr-Pennington Doctrine to be inapplicable, they did so only after a review 

of the facts established in the record. Here, no such record has been established. 
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Fourth Affirmative Defense (Void or Voidable Contracts) 

Lawyer Defendants assert that timeshare contracts of their clients were void or voidable 

because of fraud, misrepresentation and inappropriate methods; that those Wyndham owners 

chose to disavow and avoid their contracts; that the actions taken were not malicious; and that 

Defendants actions did not constitute tortious interference. 

Plaintiffs move to strike that defense on the grounds that the allegations of "fraud, 

misrepresentation, and inappropriate methods" were not pled with particularity. .Wyndham 

has made it impossible to plead those defenses with particularity by refusing to identify the 

contracts with which Defendants purportedly interfered and refusing to reveal the timeshare 

owners involved. 

In its Amended Complaint (Doc. 36), Wyndham chose not to attach copies of the 

contracts in issue and not to disclose the names of the specific timeshare owners involved. 

Instead, Plaintiffs stated: 

Due to the confidential and sensitive nature of the identities of Wyndham 

Owners who have been victims of Defendants' conduct, as well as the sheer 

volume of Wyndham Owners impacted, Wyndham has not included their 

identifying information herein. However, Wyndham can and will provide the 

Court with copies of the contracts with which the Defendants have interfered at 

the appropriate time. (Page 43, Footnote 4)2

Plaintiffs are suing Defendants for purportedly interfering with unidentified timeshare 

contracts with unknown timeshare owners, whose identities are alleged to be too "confidential 

and sensitive" to disclose. Yet, Plaintiffs complain that Affirmative Defense Four does not set 

2 As of the filing of this Response, the Plaintiffs have not produced copies of the referenced contracts and have 

not identified the timeshare owners involved with those contracts. 
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forth with particularity the fraud or misrepresentations involved with each of those unknown 

owners. 

In discovery, the Lawyer Defendants have repeatedly attempted to obtain the names of 

timeshare owners and to identify the timeshare contracts in issue in order to defend these 

claims. Wyndham has refused to disclose that information. More specifically: 

1. On November 18, 2019, identical Interrogatories were served on each of the 
Plaintiffs which, in part, asked for the identity o£ 

• Wyndham owners who Defendants purposely induced to breach their 
contracts with Plaintiff (Interrogatory 2); 

• Wyndham owners who were instructed by Defendants to stop paying their 

timeshare loans and maintenance fees (Interrogatory 3); and 

• Wyndham owners whose breach of contract caused damages to the 

Plaintiffs, as alleged in the Complaint. (Interrogatory 6) 

On December 18, 2019, each Plaintiff served identical answers. Wyndham 

Vacation Resort's Answers are attached as Exhibit 1. As can be seen, the 

Plaintiffs refused to identify any of the Wyndham owners involved and, in fact, 

refused to provide response information to any of the Interrogatories. 

2. On January 7, 2020, Interrogatories were served on Wyndham Vacation 

Ownership, Inc., which asked in part for: 

• The identity of on each Wyndham Owner who purportedly breached or 

terminated his or her contract with Wyndham (Interrogatory 1); and 

• The identity of each Wyndham Owner who purportedly was "duped" into 

illegally breaching his or her timeshare contract (Interrogatory 8). 

On February 13, 2020, Wyndham Vacation Ownership served its Answers, 

attached as Exhibit 2. Again, Wyndham refused to identify any of the 

Wyndham owners who purportedly breached their contracts with Plaintiffs and 

refused to provide responsive information to a majority of the Interrogatories. 

3. Finally, Defendants reviewed Wyndham's Rule 26 Disclosures to try to 

determine the identity of the timeshare owners with whose contracts Lawyer 

Defendants purportedly interfered. The term "disclosure" notwithstanding, 

Wyndham chose not to disclose any information on either the contacts at issue 

or the timeshare owners involved. (See Exhibit 3) 
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In pleading fraud or misrepresentation, typically particularity is required. But where 

Wyndham refuses to identify which contracts were purportedly breached and which timeshare 

owners breached those contracts, Defendants cannot state, with particularity, why any specific 

unidentified owner was entitled to void his or her contract. 

Finally, Defendants would represent to the Court that, as to each of Defendants' clients, 

Plaintiffs are awaxe of the circumstances which support Affirmative Defense Four. When one 

of the Lawyer Defendants was hired to represent a Wyndham Owner, it would typically review 

the factual background and send a position letter to Wyndham. See, for example, the five-page 

letter dated May 8, 2018, sent to Wyndham on behalf of Mr. Terry Lite setting forth Mr. Lite's 

basis for believing his contract to be voidable, attached as Exhibit 4. Wyndham refuses to 

disclose whether Mr. Lite's contract is one of the contracts in issue. But Wyndham has copies 

of the position letters sent and is aware of the particular facts supporting Affirmative Defense 

Four as to each of the individual owners.3

Fifth Affirmative Defense (Unclean Hands) 

The Lawyer Defendants do not assert that the doctrine of unclean hands limits the 

damages which would otherwise be recoverable as a result of the allegations of the Amended 

Complaint. However, Plaintiffs' Amended Complaint requests certain equitable relief, 

including a permanent injunction on all Defendants as to their advertising "any ability to cancel 

3 Subsequent to the filing of the Answer and Affirmative Defenses of Lawyer Defendants and one day prior to 

Plaintiffs' filing their Motion to Strike (Doc. 55), Plaintiffs did provide the Lawyer Defendants with copies of 

certain letters issued by various of the Lawyer Defendants setting forth the position of that particular client. But 

Wyndham still has not specifically identified which of those clients or which of the timeshare contracts are the 

subject of this litigation. 
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or end Wyndham Owners' timeshare interests." 

As to that request, Lawyer Defendants contend that Plaintiffs' history of exploiting and 

defrauding vulnerable and disadvantaged consumers by using high pressure tactics and false 

and intentionally misleading representations to obtain owners' signatures on contracts should 

equitably bar or limit Plaintiffs from obtaining that requested equitable relief under the Clean 

Hands Doctrine. In exercising its discretion as to whether to enter an injunction and as to the 

scope thereof, the Court must balance the social and individual interests involved, including 

the interests of the public. Monsanto Co. v. Geertson Seed Farms, 130 S.Ct. 2743, 2756 (2010); 

Public Affairs Associates, Inc, v. Rickover, 82 S.Ct. 580, 582 (1962). (Equitable relief should 

be granted only as a matter of judicial discretion, exercised in the public interest.) Plaintiffs' 

past misconduct should preclude them from being awarded equitable relief which could assist 

them in benefitting from future misconduct by limiting resources available to those timeshare 

owners exploited in the future. It is appropriate to raise the doctrine of unclean hands as an 

affirmative defense to the equitable remedies sought by Plaintiff. 

Seventh Affirmative Defense (Release/Waiver/Estoppel Doctrine) 

Lawyer Defendants raise as a defense the doctrines of Release/Waiver/Equitable 

Estoppel based on the fact that Plaintiffs' resolved their claims with certain of the Wyndham 

Timeshare Owners who were represented by the Lawyer Defendants. 

Lawyer Defendants are aware that some of the timeshare owners who were clients of 

the various Lawyer Defendants resolved their claims with Plaintiffs, either through 

negotiations in which the Lawyer Defendants participated or independently. Since the 

Plaintiffs resolved their disputes with those owners, Lawyer Defendants contend that, as to a 
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breach of those owners' contracts, Wyndham's claim is barred by the doctrine of Release 

and/or Waiver and/or Estoppel. 

Here again, Lawyer Defendants are unaware as to which contracts of which timeshare 

owners are at issue in this litigation. Because Wyndham has refused to provide that necessary 

information, Lawyer Defendants are unable to specify just which of the defenses of Release or 

Waiver or Equitable Estoppel may apply. But Lawyer Defendants should not be deprived of 

those affirmative defenses because Wyndham has chosen to obscure the identity of the 

individuals and contracts involved. It is appropriate to assert these affirmative defenses now 

and avoid Plaintiffs later claiming they were waived because they were not timely pled. 

Ninth Affirmative Defense (Privilege for Legal Advice) 

The Ninth Affirmative Defense of Lawyer Defendants alleges that to the extent 

Plaintiffs' causes of action are premised on legal advice given by the Lawyer Defendants to 

their clients, such advice would be privileged. Generally, advice provided to a client cannot 

be the basis for a claim of tortious interference. A lawyer "who advises or assists a client to 

make or break a contract ... is not liable to anon-client for interference with a contract ... if 

the lawyer acts to advance the client's objectives without using wrongful means." Restatement 

(Third) of the Law Governing Lawyers, Section 57(3) (Am. Law Inst. 2000); Westgate Resorts, 

Ltd. v. Sussman, 387 F.Supp.3d 1318 (M.D. Fla. 2019). If in providing legal advice, the lawyer 

seeks to advance the client's interest without using wrongful means, that advice cannot be the 

basis for the claim of tortious interference. 

Plaintiffs' Motion to Strike Affirmative Defense Nine contends, in part, that in, the 

Amended Complaint Plaintiffs allege that the Lawyer Defendants did not possess this 
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privilege. But Plaintiffs' allegations are simply an attempt to negate the affirmative defense. 

It is still appropriate (and necessary) for the Lawyer Defendants to raise their "privilege" as an 

affirmative defense. 

Plaintiffs also contend that the Ninth Affirmative Defense is repetitive of the First 

Affirmative Defense. However, the First Affirmative Defense deals with actions taken by the 

Lawyer Defendants on behalf of their clients. The Ninth Affirmative Defense deals solely with 

advice given by the Lawyer Defendants to their clients. It is an appropriate affirmative defense. 

Tenth Affirmative Defense (Lack of Due Process) 

As their Tenth Affirmative Defense, the Defendants state that the maintenance of this 

action violates their Due Process rights to present evidence. Specifically, Plaintiffs allege that 

the Lawyer Defendants gave inappropriate advice to their clients. The Defendants are 

precluded from disclosing the contents of conversations with their clients to defend the 

Plaintiffs' claims because those conversations are protected by the attorney-client privilege 

and cannot be waived or disclosed by the Defendants. 

Plaintiffs have moved to strike this Affirmative Defense on the basis that it "fails to 

raise any legal defense, but rather asserts an evidentiary issue that is premature and 

inappropriate for consideration at this time." (Doc. 55 at 8) But Lawyer Defendants are not 

asking the court to make a ruling at this time, but rather giving Plaintiffs fair notice of a defense 

they intend to assert. 

Plaintiffs claim that Lawyer Defendants "directly instructed" their clients to stop 

paying their timeshare loans and maintenance fees, which caused damages in the form of the 

breach of timeshare contracts. (Doc. 36, Paragraph 203) Defendants are California attorneys. 

11 

Case 6:19-cv-01908-WWB-EJK   Document 68   Filed 03/17/20   Page 11 of 15 PageID 1713



Under California Rules, advice given to a client by his or her attorney is typically protected by 

attorney-client privilege. The Lawyer Defendants must adhere to California rules when 

dealing with attorney-client privilege. However, in order to defend themselves in this action 

and come forth with evidence as to what advice the Lawyer Defendants actually gave their 

clients, Defendants would be required to disclosure communication between themselves and 

their clients. It is the client, not the attorney, who holds the privilege and only the client may 

waive the privilege. Kevlik v. Goldstein, 724 F.2d 844, 850 (1st Cir. 1984); In Re Grand Jury 

Proceedings, 73 F.R.D. 647, 652 (M.D. Fla. 1977). As such, it would be impossible for 

Defendants to defend themselves against the Plaintiffs' allegations because they cannot, 

unilaterally, violate the attorney-client privilege. 

The Tenth Affirmative Defense essentially states that because the certain confidential 

communications with their clients are privileged, Lawyer Defendants would be precluded from 

disclosing confidential, attorney-client information in order to defend themselves, thus 

depriving them of their due process rights to present evidence in their defense and requiring 

judgment in their favor. See, Logue v. Travelers Ins. Co, 388 So.2d 1349, 1351 (Fla. 4th DCA 

1980) ("The right to present evidence and call witnesses is perhaps the most important due 

process right of a party litigant"); see also, Jenkins v. McKeithen, U.S. 411, 429 (1969) ("The 

right to present evidence is, of course, essential to the fair hearing required by the Due Process 

Clause."). See also, McDermott, Will &Emery v. The Superior Court of Los Angeles County, 

83 Ca1.App.4th 378, 385 ("We simply cannot conceive how an attorney is to mount a defense 

in a shareholder derivative action alleging a breach of duty to the corporate client, where by 

the very nature of such an action, the attorney is foreclosed, in the absence of any waiver by 
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the corporation, from disclosing the very communications which are alleged to constitute a 

breach of that duty."); Reilly v. Greenwald &Hoffman, LLP, 196 Ca1.App4th 891 (2011) (Suit 

disallowed because attorney's due process right to present a defense would have been violated 

given the attorney's inability to disclose confidential information subject to attorney-client 

privilege); Solin v. O'Melveny &Meyers, LLP, 89 Ca1.App.4th 451(2001) (Holding that action 

was one that was incapable of complete resolution without breaching attorney-client privilege 

by disclosing clients' confidences, and this was properly dismissed). 

The Tenth Affirmative Defense is properly pled. 

Eleventh Affirmative Defense (Lack of Standing: SVC-Hawaii, LLC) 

Twelfth Affirmative Defense (Lack of Standing: SVC-Americana, LLC) 

Thirteenth Affirmative Defense (Lack of Standing: Shell Vacations, LLC) 

Each of these Affirmative Defenses is premised on the allegation that each of the three 

named Plaintiffs (SVC-Hawaii, LLC; SVC-Americana, LLC; and Shell Vacations, LLC) is a 

foreign limited liability company and has its principal place of business in Orlando, Florida 

(Doc. 36, Paragraphs 21, 22, and 23), but has chosen not to obtain a certificate of authority to 

transact business in the State of Florida in order to avoid paying the required fees. As such, 

said Plaintiffs are barred from bringing the state claims asserted in the Amended Complaint by 

reason of Section 605.0904(1), Florida Statutes (Florida's "Door Closing" Statute): 

A foreign limited liability company transacting business in this state or its 

successors may not maintain an action or proceeding in this state unless it has 

a certificate or authority to transact business in this state. 

Plaintiffs have moved to strike these three affirmative defenses on the basis that they 

"are challenging these entities capacity to sue, which is not an affirmative defense." (Doc. 55 
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at 9). Plaintiffs also claim that "Maintaining, defending, or settling any court proceeding is not 

considered to be transacting business." Id. Plaintiffs' arguments are inaccurate. 

First, the Plaintiffs' Amended Complaint asserts certain Florida state law claims against 

these Defendants, including tortious interference with contractual relationships, violation of 

Florida's Deceptive and Unfair Trade Practices Act, and civil conspiracy to commit tortious 

interference. These three affirmative defenses are directed to those Florida state law claims. 

In Sream Inc. v. HHM Enterprise Partners, Inc., 2017 WL 6408999 (S.D. Fla. 2017) 

the plaintiff brought claims against the defendant under the Lanham Act and Florida's 

Deceptive and Unfair Trade Practices Act. There defendant raised as an affirmative defense 

Florida's "Door-Closing" statute. Plaintiff moved to strike it. The Sream court denied the 

plaintiff's motion and stated, "... under Florida law, the failure to comply with the door-closing 

statute constitutes a proper affirmative defense." Sream, 2017 WL6408999 at *4, citing 

Norman M. Morris Corp. v. Weinstein, 466 F.2d 137, 142 (Fifth Cir. 1972). See also, Baker 

County Medical Services, Inc. v. Summit Smith, LLC, 2007 WL 1229702 at * 8 (M.D. Fla. 2007). 

("The Florida courts hold the failure to comply with the Florida [door-closing] statute is an 

affirmative defense to an action by a foreign corporation.") Certain Underwriters at Lloyd's 

London v. Best For Less Food Mart, Inc., 2015 WL 685757 at *3, note 2 (M.D. Fla. 2015). 

("Notably, the Best for Less Defendants did not assert the door-closing statute as an affirmative 

defense in this case, thus, this defense is waived.") 

Finally, as to Plaintiffs' claim that "Maintaining, defending, or settling any court 

proceeding is not considered to be transacting business," Defendants are not contending that 

Plaintiffs are subject to the door-closing statute because they are simply maintaining this 
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lawsuit.  Rather, the Defendants assert this affirmative defense because each of the foreign 

limited liability companies have their principal place of business in Florida.  (Doc. 36, 

Paragraphs 21, 22, and 23). 

These affirmative defenses are appropriately pled. 

Dated:  March 17, 2020. 

Respectfully submitted 

/s/  W. Scott Gabrielson 
BRIAN L. WAGNER 
Florida Bar Number:  142727 
W. SCOTT GABRIELSON 
Florida Bar Number:  130819 
Mateer & Harbert, P.A. 
225 East Robinson Street, Suite 600 
Orlando, Florida  32801-2854 
Telephone:  (407) 425-9044 
Facsimile:  (407) 423-2016 
Primary: bwagner@mateerharbert.com 
Secondary: semerson@mateerharbert.com 
Primary: sgabrielson@mateerharbert.com 
Secondary: mstoutamire@mateerharbert.com 
Attorneys for Lawyer Defendants 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 17th day of March, 2020, I electronically filed the 
foregoing with the Clerk of the District Court for the Middle District of Florida by using the 
CM/ECF system, which will send a notice of electronic filing to the following: Counsel for 
Plaintiffs, Alfred J. Bennington, Jr., Esquire, bbennington@shutts.com; Glennys Ortega 
Rubin, Esquire, grubin@shutts.com; Todd F. Kobrin, Esquire, tkobrin@shutts.com; Daniel J. 
Barsky, Esquire, dbarsky@shutts.com; and Michael J. Quinn, Esquire, mquinn@shutts.com; 
Counsel for Other Defendants, S. Jonathan Vine, Esquire, jonathan.vine@csklegal.com; 
Sheena Danielle Smith, Esquire, sheena.smith@csklegal.com; and Isaac Meyer Marcushamer, 
Esquire, isaac@markmigdal.com.    

/s/  W. Scott Gabrielson 
BRIAN L. WAGNER 
W. SCOTT GABRIELSON 
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