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UNITED STATES DISTRICT COURT OF 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 
WYNDHAM VACATION OWNERSHIP, 
INC.; WYNDHAM VACATION RESORTS,  
INC.; WYNDHAM RESORT  
DEVELOPMENT CORPORATION; 
SHELL VACATIONS, LLC; SVC-WEST,  
LLC; SVC-AMERICANA, LLC; and 
SVC-HAWAII, LLC, 
 
   Plaintiffs, 
 
v.       Case No: 8:19-cv-1895-CEH-CPT 
 
THE MONTGOMERY LAW FIRM, LLC;  
MONTGOMERY & NEWCOMB, LLC; M.  
SCOTT MONTGOMERY; W. TODD 
NEWCOMB; CLS, INC. d/b/a 
ATLAS VACATION REMEDIES and also 
d/b/a PRINCIPAL TRANSFER GROUP;  
ATLAS VACATION REMEDIES, LLC;  
PRINCIPAL TRANSFER GROUP, LLC;  
DONNELLY SNELLEN; JASON LEVI  
HEMINGWAY; MUTUAL RELEASE  
CORPORATION a/k/a 417 MRC LLC;  
DAN CHUDY; MATTHEW TUCKER; and 
CATALYST CONSULTING FIRM, LLC,  
 
   Defendants.  
_______________________________________ 
 

LAWYER DEFENDANTS’ MOTION FOR  
SUMMARY JUDGMENT AS TO COUNT IV 

 
 Defendants THE MONTGOMERY LAW FIRM, LLC, MONTGOMERY & 

NEWCOMB, LLC, M. SCOTT MONTGOMERY, and W. TODD NEWCOMB 

(cumulatively, the “Lawyer Defendants”), pursuant to Fed. R. Civ. P. 56, file this Motion for 
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Summary Judgment (the “Motion”), requesting that this Court grant Lawyer Defendants 

summary judgment as to Count IV.  

MEMORANDUM OF LAW 

I. Introduction 

 Plaintiffs are, together, the largest dealers of timeshare interests in the United States. 

They make billions of dollars annually, consistently beating Wall Street estimates. They 

accomplish this by extracting cash from the bank accounts of those least likely to afford 

timeshare interests—an illusory interest in real property that is actually no type of ownership 

at all. These timeshare victims get suckered into purchasing timeshare interests through high-

pressure, often deceptive sales tactics around the nation.  

  And now, Plaintiffs have turned their attention to parties like Lawyer Defendants, who 

help timeshare victims escape from Plaintiffs’ trap. And one of the key methods that are using 

in order to get a foot in the door of federal court is a specious claim based on federal law: so-

called “contributory false advertising” under the Lanham Act. 

But this purported federal law is not found in any federal statute, certainly not from any 

plain text reading of a federal statute. Nor is this federal law to be found with any strong roots 

in other circuits. The federal law in question comes from a case in the Eleventh Circuit Court 

of Appeals that was wrongly decided and for the reasons stated herein, should not be followed.  

II. Legal Standard for Summary Judgment 

 Usually, when a dispositive motion is filed this early in litigation, it would be a motion 

for judgment on the pleadings. However, Fed. R. Civ. P. 12(c) only permits motions for 

judgment on the pleadings after the pleadings are closed. The pleadings are not closed because 
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there has been no Answer to the counterclaim. Perez v. Wells Fargo N.A., 774 F. 3d 1329, 

1337 (11th Cir. 2014). But they may also not be considered closed for other reasons. See, e.g., 

Flora v. Home Fed. Sav. & Loan Ass’n, 685 F. 2d 209, 211 n.4 (7th Cir. 1982).  

 By contrast, a motion for summary judgment may be made at any time under the plain 

language of Fed. R. Civ. P. 56. Such motions now typically fulfill the function of disposing of 

factually frivolous claims in the era of notice pleading. Celotex Corp. v. Catrett, 477 U.S. 317 

327 (1986). Using motions in this way harmonizes with Fed. R. Civ. P. 1, which urges the rules 

to “be construed, administered, and employed by the court and the parties to secure the just, 

speedy, and inexpensive determination of every action and proceeding.”  

 It is Lawyer Defendants’ contention that Count IV against them in the Complaint [D.E. 

1] is just such a claim that should be disposed. 

III. Lawyer Defendants Are Entitled to Summary Judgment on Count IV 

A. Applicable Law 

Plaintiffs attempt to state a claim in Count IV of the Complaint for a “contributory 

violation of the Lanham Act.” Usually, in construing a statute, the statute’s language is the best 

place to start. See Nesbitt v. Candler County, 945 F.3d 1355, 1358 (11th Cir. 2020). But the 

statute Plaintiffs want to use to do the deed reads like this: 

Any person who, on or in connection with any goods or services, or any 
container for goods, uses in commerce any word, term, name, symbol, or 
device, or any combination thereof, or any false designation of origin, false or 
misleading description of fact, or false or misleading representation of fact, 
which— 
 
(A) is likely to cause confusion, or to cause mistake, or to deceive as to the 
affiliation, connection, or association of such person with another person, or 
as to the origin, sponsorship, or approval of his or her goods, services, or 
commercial activities by another person, or 
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(B) in commercial advertising or promotion, misrepresents the nature, 
characteristics, qualities, or geographic origin of his or her or 
another person’s goods, services, or commercial activities, shall be liable in a 
civil action by any person who believes that he or she is or is likely to be 
damaged by such act. 

 
15 U.S.C. § 1125(a)(1).  
 

B. Contributory False Advertising is Not Actionable under Federal Law 

1. The Cause of Action Cannot Be Found 

 The Court will not find the word “contributory” anywhere in it. The Court will also not 

find any basis for holding anyone liable for anything except the “person who… uses in 

commerce any word, term, name, symbol, or device, or any combination thereof…., false or 

misleading description of fact, or false or misleading representation of fact….”  

 Plaintiffs do not even try to allege that Lawyer Defendants have committed direct 

violations of the Lanham Act. Rather, they settle for a contributory claim that does not exist in 

the statutory text. There is simply no give in the joints of this statute to find a contributory 

cause of action. When this is the case, courts are constrained by the plain language of the 

statute. See Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000). 

See also Dodd v. United States, 545 U.S. 353, 357 (2005) (“We ‘must presume that [the] 

legislature says in a statute what it means and means in a statute what it says there.’” (Citation 

omitted.)) 

 There are no definitions of words that would ask a court to construe any of these 

statutory terms in a way to not give effect to their ordinary meaning. There are no pesky, 

misleading titles to suggest the creation of a contributory cause of action.  Lawyer Defendants 
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have tried to discover how a contributory cause of action could arise, devoid of any enabling 

statutory text, and if so, how is the cause of action cabined, if at all?  

 The answer lies with the Eleventh Circuit Court of Appeals.  

2. The Eleventh Circuit Creates a Cause of Action 

 In Duty Free Americas, Inc. v. Estee Lauder Companies, Inc., 797. F.3d 1248 (11th 

Cir. 2015), the Eleventh Circuit Court of Appeals created a cause of action for contributory 

false advertising. The court implicitly conceded that the cause of action does not exist in the 

“plain text” of the statute, but rather, is “judicially-developed doctrine.” Id. at 1274.  

 The Eleventh Circuit had its reasons. First, the Duty Free court likens the contributory 

false advertising cause of action to contributory trademark infringement discussed by the 

United States Supreme Court in Inwood Labs, Inc. v. Ives Labs, Inc., 456 U.S. 844 (1982). The 

argument is straightforward: “the principles underlying the Lanham Act contemplate liability 

that extends beyond direct violators of the trademark provision….” Id. at 1276. The court 

suggested that this is confirmed by the prohibition on trademark infringement abutting the 

prohibition on false advertising in 15 U.S.C. § 1125(a). Id. at 1275 (“The placement of the two 

prohibitions in the same statutory section… suggests the two causes of action should be 

interpreted to have the same scope.”) Additionally, the court cites that both have common law 

histories rooted in the broader law of unfair competition in English common law. Id. at 1276. 

And the court was not without support from friendly federal courts. Several district courts, 

ranging from New Hampshire, New York, Maryland, to California, had made similar findings.  

 The Eleventh Circuit also conceded in its holding that this was a matter of first 

impression. Id. at 1274. As sometimes occurs with matters of first impression, there might be 
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more than immediately meets the eye. Just so, a serious split in authority has emerged from the 

Eleventh Circuit and it is increasingly clear that Duty Free was wrongly decided.  

3. Many Other Courts Disagree and for Good Reasons 

  a. Summary 

In Section III.B.3. of this Memorandum, Lawyer Defendants survey the law on 

contribution, generally, and contributory false advertising, specifically, showing that 

contributory false advertising should not exist based on past holdings of the U.S. Supreme 

Court as well as many cases from circuit courts of appeal and district courts.  

  b. Origin of Contributory Liability 

All notions of contributory infringement, whether it be of trademarks or copyright, 

derive from common law principles that have been applied to torts. See Tiffany (NJ) Inc. v. 

eBay Inc., 600 F. 3d 93, 103 (2d Cir. 2010). Grounding themselves in these principles, courts 

suggest that one who directly contributes to another’s infringement should be held accountable. 

Fonovisa, Inc. v. Cherry Auction, Inc., 76 F. 3d 259 (9th Cir. 1996) (citing Niel Boorstyn, 

Boorstyn on Copyright § 10.06[2]. At 10-21 (1994) (“In other words, the common law doctrine 

that one who knowingly participates in or furthers a tortious act is jointly and severally liable 

with the prime tortfeasor, is applicable under copyright law.”)).  

Thus, contributory liability for trademark or copyright infringement seems to derive 

from the same fundamental idea that those who induce or encourage infringement thereby 

“infringes vicariously” and should not be allowed to profit. See Metro-Goldwyn-Mayer 

Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 930 (2005).  

c. Supreme Court Holdings Inveigh Against Judicial Creation of 
Contributory Liability 
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But, principles aside, an actual cause of action for contribution has generally been 

unavailable at common law. See Union Stock Yards Co. of Omaha v. Chicago, B. & Q.R. Co., 

196 U.S. 217, 224 (1905). When contribution is a permitted cause of action, it is generally 

because legislation has been enacted saying so. Northwest Airlines, Inc. v. Transport Workers, 

451 U.S. 77, 87-88 and n. 17 (1981) (declining to hold a contributory cause of action existed 

against unions who violated the Equal Pay Act of 1963 or Civil Rights Act of 1964 with 

primarily liable employers); Texas Industries, Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 

634 (1981) (declining to hold a contributory cause of action existed for violations of §1 of the 

Sherman Act).1  

That is not the case here. As the Court has seen, there is no authorization for the 

contributory false advertising cause of action in the Lanham Act, nor any consideration of it 

by the legislature.   

d. Emerging Tide of Federal Law is Washing Away Contributory 
Liability 

 
 That is why the Second Circuit Court of Appeals found that “[n]o express right of 

contribution exists under the Lanham Act.” Getty Petroleum Corp. v. Island Transp. Corp., 

862 F.2d 10, 16 (2d Cir. 1988). Indeed, “it is up to Congress, not the courts, to provide a right 

of contribution.” Id. Judge Richard Posner, the architect of the famous law and economics legal 

framework, elaborated on why this should be so in Anderson v. Griffin, 397 F.3d 515 (7th Cir. 

2005):  

 
1 This, at least, must be some comfort for Plaintiffs, who have actively conspired and worked 
with all its largest competitors, comprising over 50% of timeshare companies in the industry, 
to pursue entities like Lawyer Defendants in cases like this. 
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A right of contribution is not required to achieve either the compensatory or the 
deterrent objectives of the law. […] In general, then, all that a right of 
contribution does is add to the costs of litigation, and so unless there is a 
compelling reason to suppose that the legislature would want such a right to be 
enforced… it will not be. 

 
Id. at 524.  

 Based on the plain text of 15 U.S.C. § 1125(a), the exact same reasoning would apply 

to contributory false advertising. 15 U.S.C. § 1117(a) describes the damages available to 

entities like Plaintiffs under false advertising claims, including “(1) defendant’s profits, (2) any 

damages sustained by the plaintiff, and (3) the costs of the action.” Deterrence is completely 

served by obtaining (1), the primary violator’s profits, which deters actual false advertising. 

Compensation is completely served by allowing the recovery of (2) and (3) from the primary 

violators, thereby making Plaintiffs whole. This contributory false advertising claim is a duck 

out of water. 

 And courts are increasingly recognizing it.  

 In Telebrands Corp. v. My Pillow, Inc., 18-CV-06318, 2019 WL 1923410 (N.D. Ill. 

Apr. 30, 2019), the Honorable Sharon Johnson Coleman noted that the Eleventh Circuit’s 

formulation in Duty Free is “novel,” but rejected it entirely. Judge Coleman, of course, is not 

alone in holding to the text of the applicable statute. See Academy of Doctors of Audiology v. 

International Hearing Society, 237 F. Supp. 3d 644, 666 (E.D. Mich. 2017). Judge Coleman 

held that permitting such a claim “would be inconsistent with Lexmark’s proximate cause 

formulation.” Id. at *3.  

This makes a lot of sense.  
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In Lexmark Intern., Inc. v. Static Control Components, Inc., 572 U.S. 118 (2014), 

Justice Scalia writes for the Court that the question is whether a harm alleged has a sufficiently 

close connection to the conduct the statute prohibits. Id. In order to do that, “a plaintiff suing 

under § 1125(a) ordinarily must show economic or reputational injury flowing directly from 

the deception wrought by the defendant’s advertising….” Judge Coleman is right: there is no 

possible way for a contributory cause of action to lie on this basis.  

e. Why Contributory Infringement Works for Trademark but not 
False Advertising 

 
A step back, looking at the bigger picture, is necessary to see why there would be 

contributory infringement for trademark, but not false advertising. False advertising is akin to 

any garden variety fraud—which courts have traditionally held are better served, absent 

explicit federal statutory authorization, by state law enforcement. See Chadbourne 7 Parke 

LLP v. Troice, 571 U.S. 377, 391-92 (2014) (holding that there must be some barrier preventing 

“garden-variety fraud” from becoming securities fraud);2 SEC v. Zandford, 535 U.S. 813, 822 

(2002).  

But trademarks are a type of intellectual property that can be used and appropriated for 

others’ gain:  

A trade-mark is a merchandising short-cut which induces a purchaser to select 
what he wants, or what he has been led to believe he wants. The owner of a 
mark exploits this human propensity by making every effort to impregnate the 
atmosphere of the market with the drawing power of a congenial symbol. 
Whatever the means employed, the aim is the same-to convey through the mark, 
in the minds of potential customers, the desirability of the commodity upon 

 
2 Consider the other claims brought up by Plaintiffs here. Plaintiffs bring up a host of state 
statutory and common law claims including tortious interference varieties, FDUTPA, and 
conspiracy! Plaintiffs’ Count IV is a state common law sheep wrapped in dubious federal 
question clothing.  
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which it appears. Once this is attained, the trade-mark owner has something of 
value. If another poaches upon the commercial magnetism of the symbol he has 
created, the owner can obtain legal redress.  
 

Mishawaka Rubber & Woolen Mfg. Co. v. S.S. Kresge Co., 316 U.S. 203, 205 (1942) (ruling 

under the 1905 Trademark Act, the predecessor to the Lanham Act).  

Therefore, trademark infringement is all about the possession and protection of a piece 

of property. False advertising simply creates a federal cause of action for a direct fraud. The 

argument in Duty Free that trademark infringement and false advertising are a like because 

they are in the Lanham Act is like saying that Japanese culture is like Indian culture because 

they are both in Asia. Rather, they are two different causes of action, with two different 

histories, protecting two very different things.3  

IV. Alternatively, This Issue Should Be Certified for Appeal Under 12 U.S.C. § 
1292(b) 

 
 Of course, as Lawyer Defendants stated earlier, they are mindful of this Court being 

constrained by the holdings of the Eleventh Circuit. Given that the effective and legal granting 

of the Motion is unlikely, and perhaps just plain wrong, there is still a path forward: 

certification of the issue for immediate appeal.  

 
3 A very recent U.S. Supreme Court opinion makes a useful point on this score. In Romag 
Fasteners, Inc. v. Fossil, Inc., 140 S. Ct. 1492, 1495 (2020), issued on April 23, 2020, Justice 
Gorsuch writes for a majority in comparing whether a plaintiff must prove a defendant’s 
willfulness in awarding profits for a violation of 15 U.S.C. § 1125(a) by comparing the cause 
of action’s analogs under previous trademark acts. If looking at predecessor laws is useful, 
then contributory false advertising loses out. The Trademark Act of 1905 included no cause of 
action for false advertising, let alone contributory false advertising. Either did the Trademark 
Act of 1881. That is probably because false advertising was well and covered by the common 
law as a garden variety fraud. The takeaway would be that false advertising derives from 
something very different from the core of law that created trademark infringement and its 
purported contributory trademark infringement cause of action. 
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 “In order for a district court to certify one of its orders for interlocutory appeal, the 

party seeking certification must show that the order it seeks to appeal ‘[1] involves a controlling 

question of law, [2] as to which there is substantial ground for difference of opinion, and [3] 

that an immediate appeal from the order may materially advance the ultimate termination of 

the litigation.” U.S. ex rel. Mikes v. Straus, 939 F. Supp. 301, 302 (S.D.N.Y. 1996) (reciting 

28 U.S.C. § 1292(b)).  

 This case ticks all of those boxes. This is exactly the type of question of law the law 

applies to. See McFarlin v. Conseco Services, LLC, 381 F.3d 1251, 1258 (11th Cir. 2004). And 

to the extent the Memorandum of Law is an exercise in futility for the proposition that the 

Court can grant the Motion on its merits, the Memorandum of Law should be construed as 

strong support that there is a substantial ground for different of opinion and that an immediate 

appeal may advance the ultimate termination of litigation as to Count IV.  

This limited issue would be a very good one to take up now. Plaintiffs are pushing 

contributory liability theories unrecognized anywhere else in the country, which can affect the 

destiny of a several billion dollar industry. If Plaintiffs are successful, they can continue to 

imprison thousands of timeshare victims in the fraudulent artifice of “timeshare ownership.”  

IV. Conclusion 

 It is never an enviable position to be encouraging a trial court to disobey the clear 

holding of an appellate court directly above it. Lawyer Defendants have been entirely candid 

to the Court about the fact that they understand an Eleventh Circuit holding blocks their way. 

They are mindful that “[a]bsent word by the United States Supreme Court, the Courts of 

Appeal’s rulings are final.” Bettis v. Toys R Us, 06-80334-CIV, 2009 WL 5206192, at *11 
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(S.D. Fla. Dec. 30, 2009), aff’d sub nom. Spolter v. Suntrust Bank, 403 Fed. Appx. 387 (11th 

Cir. 2010). At the end of this Motion’s Introduction, Lawyer Defendants suggested to the Court 

that the wrongly decided case “should not be followed.” 

 We recognize, of course, that it must be followed.  

But Courts of Appeal can also reconsider their positions and Lawyer Defendants have 

the more compelling argument. There is no language authorizing Plaintiffs’ Count IV to be 

stated and “[i]t is a fundamental principle of statutory interpretation that ‘absent provision[s] 

cannot be supplied by the courts.’” Rotkiske v. Klemm, 140 S. Ct. 355, 360-61 (2019) (citing 

A. Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts 94 (2012)).  

Plus, federal law around the country is moving in the other direction with better 

arguments. The reality is that there is a very strong possibility that the Eleventh Circuit Court 

of Appeal will reconsider its holding, and that, if it does not, the United States Supreme Court 

would. The current split from the Eleventh is widening, but the text of 15 U.S.C. § 1125(a)(1) 

still has not sprouted any cause of action for contributory false advertising. 

WHEREFORE, Lawyer Defendants quixotically request that the Motion be granted, 

summary judgment on Count IV be entered in favor of Lawyer Defendants, and that attorney 

fees and costs be awarded to them for the defense of this action, but, alternatively, if the Motion 

is denied, seek certification under 12 U.S.C. § 1292(b) for immediate appeal on the controlling 

question of law.  

 Dated: July 16, 2020. 

Respectfully submitted, 

/s/ Christian W. Waugh         
Christian W. Waugh [FBN 71093] 
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Morgan Fayocavitz [FBN 1015835] 
WAUGH LAW, P.A.        
321 N. Crystal Lake Drive, Ste. 207 
Orlando, FL 32803 
Email:  cwaugh@waughpa.com  
Email: mfayocavitz@waughpa.com        
Email: rwood@waughpa.com   
Telephone:  321-800-6008         
Fax:   844-206-0245   
 
Counsel for Lawyer Defendants 

 

CERTIFICATE OF SERVICE 

I hereby certify that on July 16, 2020, I electronically filed the foregoing with the Clerk 

of the Court by using the CM/ECF system and that counsel for Plaintiffs, Dan Chudy, Catalyst 

Consulting Firm, LLC were thereby served. Also, a copy has been served by U.S. Mail on 

Matthew Tucker, CLS, Inc., Atlas Vacation Remedies, Principal Transfer Group, and MRC 

LLC.  

/s/ Christian W. Waugh         
Christian W. Waugh 
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