
 

 

IN THE UNITED STATES DISTRICT COURT  FOR THE MIDDLE DISTRICT OF TENNESSEE     WYNDHAM VACATION OWNERSHIP, INC. a Delaware corporation; WYNDHAM VACATION RESORTS, INC., a Delaware corporation; WYNDHAM RESORT DEVELOPMENT CORPORATION, an Oregon Corporation; SHELL VACATIONS, LLC, an Arizona limited liability company; SVC-WEST, LLC, a California limited liability company; SVC-AMERICANA, LLC, an Arizona limited liability company; and SVC-HAWAII, LLC, a Hawaii limited liability company, Plaintiffs, v. VACATION TRANSFERS UNLIMITED, LLC, a Tennessee limited liability company; MORTGAGE WELLNESS SOLUTIONS, LLC d/b/a Legal Timeshare Aid, a Tennessee limited liability company; CHARLES SIMERKA, an individual; DEAN SPIGNER, an individual; JOHN DOE #1, a member of a Tennessee limited liability company; JOHN DOE #2, a member of a Tennessee limited liability company; JOHN DOE #3, a member of a Tennessee limited liability company, Defendants. 

 

 Complaint for Damages and Injunctive Relief  Wyndham Vacation Ownership, Inc. (“WVO”); Wyndham Vacation Resorts, Inc. (“WVR”); Wyndham Resort Development Corporation (“WRDC”); Shell Vacations, LLC (“SV”); SVC-West, LLC (“SVC-West”); SVC-Americana, LLC (“SVC-Americana”); and SVC-Hawaii, LLC (“SVC-Hawaii”) (collectively, “Wyndham”), through counsel and pursuant to the Federal Rules of Civil Procedure, hereby bring this Complaint for damages and injunctive and other equitable relief against Defendants Vacation Transfers Unlimited, LLC; Mortgage Wellness 
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Solutions, LLC d/b/a Legal Timeshare Aid; Charles Simerka; Dean Spigner; and John Does 1-3 (collectively, “Defendants”).    This Complaint seeks damages and injunctive relief for Intentional Interference with Contractual Relations, Intentional Interference with Advantageous Business Relationships/Prospective Economic Advantage, Civil Conspiracy, violation of the Lanham Act 15 U.S.C. § 1125(a)(1), which prohibits misleading and false advertising, and violation of Tennessee statutes including those prohibiting unlawful inducement of breach of contract and the Tennessee Consumer Protection Act (“TCPA”). In support of its claims, Wyndham hereby states as follows: A. BASIS OF COMPLAINT  1. This action is based on the simple premise that it is inherently false and misleading for a non-party to a contract to advertise and sell any ability to cancel or release a party to that contract from the obligations of that contract in violation of that contract’s terms. 2. Timeshare ownership is a contractual relationship.  Wyndham has valid and binding contracts (the “Purchase Contracts”) with identifiable individuals who purchased timeshare interests from Wyndham (“Wyndham Owners”).  The Purchase Contracts govern the benefits and obligations of timeshare ownership between Wyndham Owners and Wyndham. 3. Defendants are not parties to the Purchase Contracts.  Yet, despite this, they falsely advertise a “cancellation” or “exit” service that purports to legally release or “exit” Wyndham Owners from the obligations of their Purchase Contracts. 4. Defendants guarantee that Wyndham Owners will be legally and permanently exited from their Purchase Contracts if they use Defendants’ services and pay Defendants a fee. 
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5. Defendants do not disclose that no “release” or “cancellation” of a Purchase Contract can take place without Wyndham’s consent. 6. Through false and misleading advertisements, Defendants deceive hundreds of Wyndham Owners into purchasing Defendants’ purported “cancellation” services. 7. Unfortunately for these Wyndham Owners, the “services” Defendants sell typically result in an outcome very different than what Defendants promise. 8. Upon being retained, Defendants instruct, deceive, induce, or persuade Wyndham Owners to breach their contractual obligations under the Purchase Contracts by ceasing payments to Wyndham, as a means of facilitating the “exit” or “cancellation.”  Defendants match up Wyndham Owners with “referral attorneys” who most often do little more than send a cookie-cutter demand letter on or around the time the Wyndham Owner is instructed to breach their Purchase Contracts.      9. Defendants’ advertisements promise the ability to cease making payments on the Purchase Contracts.  Defendants do not disclose to the Wyndham Owners, however, the consequences of ceasing payments or that their “cancellation” and “exit” will actually result in an unlawful breach of the Purchase Contracts due to non-payment, leading to a non-judicial foreclosure of their timeshare interests that may adversely affect their credit. 10. Nevertheless, after the Purchase Contracts are foreclosed, Defendants then misrepresent to these former Wyndham Owners that they were successful in “cancelling” or “exiting” their Purchase Contracts. 
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11. Cancellation or rescission of a contract is very different in nature than a breach and termination or foreclosure. But Defendants advertise the former only to mislead Wyndham Owners into the latter. 12. What is worse, each Wyndham Owner pays Defendants thousands of dollars to essentially breach a Purchase Contract that the Wyndham Owner could have breached on his or her own, for free. Defendants’ “cancellation” services are therefore illusory, and the Wyndham Owners often do not realize the scam until after the damage is done when their credit rating is badly hurt due to the default and/or foreclosure. 13. For these reasons, and as further discussed in this complaint, Defendants mislead Wyndham Owners into purchasing illusory “cancellation” services and thereby cause and induce the breaches of hundreds of Purchase Contracts.  Moreover, the “legal referral” service Defendants offer do nothing to legitimize the Wyndham Owner's breach or to otherwise obtain the "legal" result Defendants promise.  Instead, the legal referral typically amounts to nothing more than assignment to a pre-selected attorney who sends a meaningless form demand letter to Wyndham in exchange for a portion of the large fee paid by the Wyndham Owner to Defendants.   14. Adding insult to injury, Defendants conceal the existence of programs such as Wyndham Ovation ® or Wyndham Cares ®, both of which offer free or low cost assistance to Wyndham Owners who may be looking to exit their Purchase Contract or may be having trouble making contractual payments. 15. Defendants’ false representations, deceptive business practices, and alleged interference with Wyndham’s business and customer relationships have caused significant financial harm to Wyndham.   

Case 3:18-cv-01399   Document 1   Filed 12/27/18   Page 4 of 59 PageID #: 4



 

5     

16. Wyndham is filing the present action in order to recover damages suffered, as well as seeking injunctive relief to prevent Defendants from inflicting further and ongoing damage to Wyndham’s business and its relationships with Wyndham Owners. B. PARTIES, JURISDICTION, AND VENUE a. Plaintiffs  17. Plaintiff Wyndham Vacation Ownership, Inc. is a corporation organized and existing under the laws of the State of Delaware with a principal place of business located at 6277 Sea Harbor Drive, Orlando, Florida 32821. 18. Plaintiff Wyndham Vacation Resorts, Inc. is a corporation organized and existing under the laws of the State of Delaware with a principal place of business located at 6277 Sea Harbor Drive, Orlando, Florida 32821. 19. Plaintiff Wyndham Resort Development Corporation is a corporation organized and existing under the laws of the State of Oregon with a principal place of business located at 6277 Sea Harbor Drive, Orlando, Florida 32821. 20. Plaintiff Shell Vacations LLC is a limited liability company organized and existing under the laws of the state of Arizona with a principal place of business located at 6277 Sea Harbor Drive, Orlando, Florida 32821. 21. Plaintiff SVC-West, LLC is a limited liability company organized and existing under the laws of the state of California with a principal place of business located at 6277 Sea Harbor Drive, Orlando, Florida 32821. 
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22. Plaintiff SVC-Americana, LLC is a limited liability company organized and existing under the laws of the state of Arizona with a principal place of business located at 6277 Sea Harbor Drive, Orlando, Florida 32821. 23. Plaintiff SVC-Hawaii, LLC is a limited liability company organized and existing under the laws of the state of Hawaii with a principal place of business located at 6277 Sea Harbor Drive, Orlando, Florida 32821. b. Defendants  24. Defendant Mortgage Wellness Solutions, LLC d/b/a Legal Timeshare Aid (“LTA”) is a limited liability company organized and existing under the laws of the State of Tennessee with a principal place of business allegedly located at 1321 Murfreesboro Road, Suite 511 E, Nashville, Tennessee 37217.  Legal Timeshare Aid also has a location at 823 Peavine Road, Crossville, Tennessee 38571.  Legal Timeshare Aid is owned and controlled by Defendant Charles Simerka, who is listed as the Chief Executive Member, along with Defendants John Does 1 through 3, who are also “Executive Members” of LTA but are not identified by name in the Secretary of State filings for LTA. 25. Defendant Vacation Transfers Unlimited, LLC (“VTU”) is a limited liability company organized and existing under the laws of the State of Tennessee with a principal place of business allegedly located at 823 Peavine Road, Crossville, Tennessee 38571.  Upon information and belief, VTU is owned and controlled by Defendant Dean Spigner.  Dean Spigner is listed as the Managing Member and Registered Agent for VTU in the Secretary of State filings.   
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26. Defendant Charles Simerka is an individual who is believed to reside in Gallatin, Sumner County, Tennessee, and is believed to be a citizen of Tennessee.  Upon information and belief, he can be served at 357 Buckingham Boulevard, Gallatin, Tennessee, 37066. 27. Defendant Dean Spigner is an individual who is believed to reside in Crossville, Cumberland County, Tennessee, and is believed to be a citizen of Tennessee.  Upon information and belief, he can be served at 146 Motthaven Drive, Crossville, Tennessee, 38558. 28. Defendants John Does 1 through 3, upon information and belief, are the members of LTA, who are not identified by name in the Secretary of State filings for LTA.  29. With respect to LTA and VTU, piercing the corporate veil is appropriate and necessary here. Simerka and Spigner are individually liable and all of their businesses and associated businesses are jointly and severally liable. Defendants are alter egos of each other, utilizing the same office or business locations, and failing to maintain arm’s-length relationships among related entities. Further, these Defendants are utilizing these businesses as an instrumentality or business conduit in order to further a single wrongful scheme.  c. Subject Matter Jurisdiction  30. This Court has subject matter jurisdiction over the claims alleged herein pursuant to 28 U.S.C. § 1332 as the parties are citizens of different states and the amount in controversy exceeds $75,000.  This Court also has subject matter jurisdiction over the Lanham Act claims alleged herein pursuant to 28 U.S.C. §§ 1331 and 1338.  This Court has subject matter jurisdiction over the claims sounding in state law alleged herein pursuant to 28 U.S.C. § 1332, and additionally pursuant to 28 U.S.C. § 1367 as the state law claims are so related to the Lanham Act claims that they form part of the same case or controversy.  
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d. Personal Jurisdiction  31. This Court may exercise personal jurisdiction over all Defendants because this action arises out of and is related to Defendants’ purposeful contacts with the State of Tennessee, including (i) operating in Tennessee for the economic benefit of the Defendants and to the detriment of Wyndham Owners, both those residing in Tennessee or vacationing in Wyndham properties located in Tennessee, (ii) the solicitation of Wyndham Owners residing in or visiting Tennessee through the use of false, misleading and deceptive advertising, (iii) the unfair and deceptive acts and practices utilized by Defendants directed from Tennessee and while operating in Tennessee, and (iv) the intentional interference with advantageous business and contractual relationships directed from Tennessee and between Wyndham and Tennessee residents or those Wyndham Owners utilizing their Wyndham timeshare interests in Tennessee. 32. By way of example, Defendants solicited Wyndham Owners, including Tennessee residents, via postings on various websites, as well as by phone solicitations.  Through the false, misleading and deceptive advertisements from Tennessee, Defendants lure unsuspecting Wyndham Owners to retain their services.  These actions underlie Wyndham’s claims for false advertising, tortious interference with contracts, tortious interference with advantageous business relationships, and violations of Tennessee Code § 47-18-104, to name but a few. 33. Defendants, who are all Tennessee residents, also executed agreements with Wyndham Owners, many of whom are Tennessee residents or who use their Wyndham deeded interests or timeshare points in connection with properties located in Tennessee.  These contracts were to be performed, in whole or in part, in Tennessee, meaning that from Tennessee, Defendants and/or their associates were to take action to supposedly secure the release of or “exit from” any 
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future legal or contractual obligations the Wyndham Owners owed to Wyndham, all the while misleading Wyndham Owners about their services and guaranteeing results and success that they knew they could not deliver. 34. The Court’s exercise of personal jurisdiction over Defendants will not violate traditional notions of fair play and substantial justice. e. Venue  35. Venue is proper in the Middle District of Tennessee pursuant to 28 U.S.C. §1391, because as described above and as set forth below, a substantial part of the events giving rise to Wyndham’s claims occurred in Tennessee, all the Defendants are located in this District, and Defendants’ conduct giving rise to the claims set forth herein occurred in Tennessee, further making Defendants subject to this Court’s personal jurisdiction, as set forth above. f. Conditions Precedent, Attorneys’ Fees 36. All conditions precedent to the bringing and maintenance of this action have been performed, were waived, would be futile if attempted, or have otherwise been satisfied or occurred. 37. Wyndham has retained the services of the undersigned lawyers to represent it in this matter and have obligated themselves to pay reasonable attorneys’ fees, which fees are recoverable against Defendants pursuant to 15 U.S.C. § 1117. C.         THE TIMESHARE INDUSTRY 38. Since the 1970s, timeshares, also known as vacation ownership, have been a popular vacation option for families.  Prior to the inception of the timeshare industry in the United States, anyone wanting to vacation in the same destination each year faced the limited options of (a) booking a hotel in advance and paying the daily rate (assuming availability) or (b) purchasing 
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a vacation property (a significant financial investment with ongoing obligations of care, repair, and maintenance). 39. The innovative timeshare concept opened up a new range of options for both developers and consumers. Now, developers, like Wyndham, can divide a single vacation unit between 52 owners, with each owner purchasing a fractional weekly interest of the whole for a specified share of the total price, i.e. deeded ownership.  Developers like Wyndham also sell membership interests to consumers in the form of vacation club points, which, in turn, are exchanged for use at Wyndham properties.  Wyndham Owners may also belong to a Wyndham program called “Club Wyndham Plus”, which allows owners to use their ownership at Wyndham resorts to stay at additional properties that Wyndham does not own, further expanding a consumer’s choices. 40. The concept of vacation ownership has provided consumers with the opportunity to enjoy regular vacations at lower cost and without the burdens associated with undivided ownership of a second home. Moreover, in exchange for payment of a regular maintenance fee, timeshare owners receive assurance of high quality resorts every year, while simultaneously avoiding rising future prices. 41. Today, the timeshare industry continues to thrive.  As reported by the American Resort Development Association (“ARDA”), as of 2016, 9.2 million households in America were timeshare owners. D. THE WYNDHAM ENTITIES & THEIR VALID TIMESHARE CONTRACTS  42. Wyndham is a global leader in the timeshare and vacation ownership industry with properties and a network spanning the world. 
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Wyndham Vacation Ownership, Inc. (“WVO”) is the parent company or ultimate parent company of the entities that conduct timeshare sales and development activities throughout the United States: Wyndham Vacation Resorts, Inc. (“WVR”), Wyndham Resort Development Corporation (“WRDC”), and Shell Vacations LLC (“SV”), SVC-West, SVC-Americana, and SVC-Hawaii. 43. As part of its business, WVR, WRDC, SVC-West, SVC-Americana and SVC-Hawaii enter into Purchase Contracts with consumers (e.g., the Wyndham Owners).  At the time Wyndham Owners purchase timeshares from WVR, WRDC, and/or the SVC entities, the Wyndham Owners typically execute Purchase Contracts wherein the Wyndham Owners agree to pay an amount certain for the timeshare interest, as well as maintenance and/or annual fees to Wyndham for the upkeep of the timeshare units and common areas of the timeshare properties.  In addition, the Wyndham Owners agree to pay a pro-rated share of the property taxes to Wyndham which is then submitted by Wyndham to the appropriate local tax collectors.  Often, if a purchaser desires mortgage financing, he or she may apply for a mortgage, and after approval, may execute a Promissory Note and Mortgage, which are referenced and incorporated in the Purchase Contract.  These Purchase Contracts are legally binding contracts and, after the passage of a statutory rescission period, cannot be unilaterally rescinded or “cancelled”. E. THE THIRD PARTY EXIT COMPANY (“TPE”) SCAM 44. Following the late 2007 recession, a small group of individuals saw the opportunity to take advantage of timeshare owners affected by the economic downturn.  These individuals sought economic gain at the expense of timeshare owners and timeshare developers, like Wyndham.  Wyndham was specifically targeted due to its size, the sheer number of Wyndham 

Case 3:18-cv-01399   Document 1   Filed 12/27/18   Page 11 of 59 PageID #: 11



 

12     

Owners, and the number of Wyndham-branded and managed properties throughout the U.S. and abroad. 45. Upon information and belief, these individual operate as a cartel, dividing areas of operation geographically and coordinating strategies.  These individuals, working together on a nationwide basis, have formed an underground sub-industry dubbed “timeshare exit companies” or “Third Party Exit” (“TPE”) businesses. 46. The scheme is consistent across regions.  So-called timeshare exit companies or TPE businesses typically demand exorbitant up-front payment from targeted consumers, most of whom are facing some sort of personal or financial hardship, in exchange for “cancelling,” or helping them “exit” their Purchase Contract.  Most TPE businesses are scams that do nothing more than cause the consumer’s contract to go into default, leaving the consumer with ruined credit.  The “services” these companies claim to offer have no value – many consumers facing financial hardships or who otherwise might have an issue with their timeshare product could have the issue resolved by simply contacting the timeshare developer directly or utilizing one of the many programs created by the timeshare industry for consumers who can no longer afford or otherwise wish to end their ownership, such as the Wyndham Ovation® or Wyndham Cares® programs.  A consumer certainly should not have to pay money to breach or default on a contract.  TPE business actually work to conceal the existence of these options from consumers, in order to leave them with the impression that paying a TPE is the consumer’s “only option.”  47. Through various forms of deceptive advertising, including, without limitation, direct mailings, internet and web advertising, and other communications crossing state lines, as well as inappropriate, unsolicited, direct contact with a timeshare developer’s owners, TPEs and/or 
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their marketing firms misrepresent the nature of the Purchase Contract and the consumer’s ability to cancel the contract, make false statements about the timeshare owners’ timeshare interests, provide misleading information to timeshare owners, and otherwise instruct owners to breach their contracts and stop payments on their timeshare agreements and/or stop paying maintenance/annual fees. 48. These TPEs often charge consumers exorbitant upfront fees while failing to disclose to consumers what, exactly, the TPE will do for the consumer that the consumer could not do for him or herself. In fact, TPEs frequently mislead consumers through blatantly false and/or misleading statements.  For example, timeshare exit companies frequently state or imply that they have some sort of “method” or “special method” to assist consumers in “exiting” their Purchase Contracts. TPEs also frequently state or imply that consumers need to retain them because of their “method” and that it will provide consumers with an advantage of some type in attempting to cancel their Purchase Contracts.  In reality, these TPEs have no “special method” of helping consumers exit their Purchase Contracts as no such method exists separate and apart from any program a timeshare company may choose to offer direct to its consumers. 49. Frequently, these companies fail to disclose to the consumers that they will, in fact, do very little other than instruct the consumer to stop making mortgage or maintenance fee payments to the timeshare developer and send a form demand letter.  The TPE “method” frequently forces the consumer’s timeshare interest into default and eventually foreclosure, after which the TPE claims that it helped the consumer “exit” their Purchase Contract. The consumer is often not aware that their timeshare interest was actually foreclosed and their credit rating adversely 
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impacted. In sum, consumers are persuaded to pay TPEs for illusory services that often actually harm the consumer, in addition to the developer. 50. Consumers are not informed that they are breaching or defaulting on their Purchase Contracts, rather TPE businesses represent to the consumers that they are “terminating” or “cancelling” their contracts with the developer, misleading the consumer into believing that they have lawfully “exited” from their contractual relationship with the developer.  In reality, they have not – in most cases, the consumer’s timeshare interest is foreclosed, and the consumer is left with potential legal exposure to claims for breach of contract. 51. For illustrative purposes, a common form of the TPE scheme works as follows. The timeshare exit company solicits timeshare owners, falsely promising that the timeshare exit company can help the timeshare owner “effectively” or “legally” exit their Purchase Contract. The timeshare exit company extracts an up-front payment (sometimes financed over time by the timeshare exit company itself) from the consumer. The timeshare exit company then uses an attorney to send a demand letter to the timeshare company on behalf of the referred “client”. The demand letters state that the consumer wishes to cancel their timeshare; make generic, nonspecific and conclusory allegations of fraud; and tell the timeshare developer not to contact the consumer.  Simultaneously, the timeshare exit company directs the timeshare owner not to speak to the timeshare developer, make no further payments on any outstanding loans and/or not to pay maintenance fees. Thus, the timeshare exit company has prevented the timeshare developer and timeshare owner from communicating with each other (preventing the developer from correcting the TPE’s misrepresentations and clarifying the exact nature of the “services” provided), while directing the timeshare owner to take actions that will result in the timeshare owner breaching and 
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defaulting on their Purchase Contract, which eventually leads to a foreclosure of that interest. After the foreclosure, the timeshare exit company will claim it helped the consumer “exit” their Purchase Contract. 52. Ultimately, not only are the developer’s relationships with its owners irreparably damaged, but the developers are financially impacted by the loss of millions of dollars in contract-based revenue.  53. As for the timeshare owners, they may face the loss of the monies paid, the loss of their timeshare interests through foreclosure (even if they have fully paid the principal toward timeshare ownership), significant negative impact on their credit, and/or potential liability for breach of contract, amongst other things.  54. TPE scams exist for the sole and improper purpose of inducing consumers to breach their valid and binding timeshare agreements with developers such as Wyndham, thereby harming both developers and the consuming public, including, without limitation, Wyndham Owners.  TPEs’ misconduct has been historically insulated from attack through the use of shell companies. Once the TPE is shutdown via court intervention, a “new” TPE with the same principals is created and put in action. 55. As set forth in greater detail herein, Defendants, acting in concert, have engaged in one such TPE scam to take advantage of timeshare owners and cause Wyndham millions of dollars in damages by interfering with the current and prospective contractual relationships between Wyndham Owners and Wyndham.  56. In order to solicit “clients” for their scam, Defendants engage in extensive and prolific false advertising, make untrue statements and empty promises, and guarantee success or 
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specific results that they cannot – and do not – deliver to unsuspecting timeshare owners (including Wyndham Owners).  The Defendants also extract exorbitant, unwarranted fees for “services” that timeshare owners could have performed themselves – fees that otherwise would have been used to pay Wyndham for amounts contractually and properly owed to it. 57. Defendants’ so-called “services” typically amount to nothing more than directing the consumer to breach their legal obligation by ceasing to make payments to Wyndham, and sending a form letter that demands the consumer be released from the contract.  In certain instances, attorneys affiliated with Defendants will inundate Wyndham with hundreds of form demand letters, and in certain rare instances will file lawsuits on behalf of their “clients,” hoping that Wyndham will settle due to the cost of responding to meritless demands and/or defending against nuisance litigation.  No reasonable attorney could legitimately believe that sending hundreds of identical demand letters on behalf of consumers could actually obtain a legitimate legal result in every instance.  The purpose of Defendants’ “process” is to create a facade that the TPEs have taken some action on behalf of the Wyndham Owners, when in reality any “cancellation” or “exit” from their contract with Wyndham is due to default or a non-judicial foreclosure.  Defendants’ operations also constitute unregistered, improper attorney referral services, and, upon information and belief, share Defendants’ fees with attorneys in violation of applicable legal rules of professional responsibility. 58. Defendants’ false representations, deceptive business practices, and interference with Wyndham’s business and customer relationships have caused significant financial harm to Wyndham.  Wyndham has been further damaged by the loss of goodwill to its customer base who may be required to pay more maintenance and/or annual fees than contemplated due to non-
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payment by others; lost revenue associated with the loss of repeat business, referrals, and upgrades by existing Wyndham Owners; and the wasted resources utilized and expended in having to respond to Defendants’ improper actions. F. DEFENDANTS’ TPE SCAM AS IT EXISTS IN TENNESSEE 59. Defendants Charles Simerka and Dean Spigner are the apparent leaders of a TPE ring operating in Nashville and in Crossville, Tennessee, who have developed and implemented the scheme for their own financial gain and that of their business partners and affiliates.  a. Prior Fraudulent Transfer Scheme  60. This is not the first time Wyndham has had to bring legal action against Simerka and Spigner, both of whom were previously employed by Wyndham.   61. Since leaving Wyndham’s employment, both Simerka and Spigner have used their knowledge of Wyndham’s business to interfere with Wyndham’s relationships with its customers for their own ill-gotten gain.  Dean Spigner has engaged in these activities on behalf of various business entities he founded with his father, Ray Spigner, including The Consultant Group.  Upon information and belief, Simerka has engaged in these activities on behalf of various companies including VO Group, LLC (whose founders are now serving time in federal prison for fraud), VO Financial TN, Inc., The Consultant Group (with the Spigners), Allyance Partners, LLC, and Golden Rule Partners, LLC.  The latter two entities are predecessors of Castle Law Group, PC and its affiliates, another TPE ring that was investigated by the Tennessee Board of Professional Responsibility, ultimately leading to the recent disbarment of one of its principles, Judson Phillips.      62. On September 28, 2012, Wyndham brought suit against Dean Spigner and Charles Simerka for breach of their employment agreements, fraudulent conveyance of Wyndham deeds, 
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intentional interference with current and prospective business relations, intentional interference with contractual relations, civil conspiracy, procurement of a breach of contract under Tenn. Code Ann. § 47-50-109, and violation of the Tennessee Consumer Protection Act (Tenn. Code Ann. § 47-18-101 et seq.)  See Wyndham Vacation Resorts, Inc. et al. v. The Consulting Group, Inc., et. al , No. 2:12-cv-00096 (M.D. Tenn. 2012) (hereinafter, the “Fraudulent Transfer Litigation”).  The Fraudulent Transfer Litigation focused on a scheme in which Defendants induced Wyndham Owners to pay upfront fees for the sale and transfer of their property without having legitimate third-party purchasers in place.  Defendants would collect fees from the Wyndham Owners and either keep the money and permit the deeds to go into default, or transfer the deeds to individuals with no knowledge of the transfer (including deceased individuals) to dispose of the deed. 63. On January 22, 2015, Wyndham voluntarily dismissed the claims in the Fraudulent Transfer Litigation against Charles Simerka without prejudice, preserving its right to pursue future litigation against Simerka with respect to the same or similar conduct.  Fraudulent Transfer Litigation, Docket No. 351. 64. Wyndham entered into a consent order with Dean and Ray Spigner on September 25, 2015, which dismissed Wyndham’s claims in the Fraudulent Transfer Litigation against the Spigners with prejudice, but prohibited the Spigners and The Consultant Group, “along with their officers, directors, agents, servants, affiliates, employees, divisions, branches, subsidiaries, parents and all others acting in active concert or participation with them from: a. Transferring or facilitating the transfer of Wyndham deeds to individuals that have neither consented to the transfer nor have knowledge of the specific transfer;  b. Fraudulently conveying or facilitating fraudulent conveyances of Wyndham deeds to sham entities and sham individuals; 
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 c. Charging or quoting upfront fees for the sale of or transfer of Wyndham deeds without having a legitimate, non-sham, third-party purchaser in place; and  d. Holding themselves out to the public as employees, agents, or representatives of Wyndham.”  Fraudulent Transfer Litigation, Docket No. 601. 65. Spigner and Simerka, however, have launched a second scheme, in which they purchase the contact information of Wyndham Owners from unknown sources, solicit those owners, and attempt to sell these owners “timeshare exit” services.  In conjunction with the latest scheme, they have retired “The Consultant Group” and other entities in favor of LTA and VTU, the latest corporate shells they are using to target Wyndham and make it more difficult for Wyndham to identify the perpetrators behind the scheme. b. Founding and Expansion of the Current Improper Exit and Referral Scheme  66. Dean Spigner registered a new company called Vacation Transfers Unlimited, LLC in March 2013, while he was in the midst of the Fraudulent Transfer Litigation.  VTU operates as a traditional TPE, promising consumers that VTU can “help you get out of your timeshare.”  Like other TPEs, VTU advertises and solicits customers by making unfounded statements that the company “absolutely guarantee[s], if you qualify, that we can get you out of your timeshare contract,” and that their “experienced consultation teams and referral law firms handle everything start to finish.”  (http://vacationtransferunlimited.com/our-guarantee/) 67. VTU clearly advertises attorney referral services as indicated by the following statements: 
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a. “Our referral law firms handle everything from start to finish. No hassle. No red tape. However, you can be as involved at any step of the process as you would like understanding that like other legal negotiations there isn’t always something exciting to share. We’ll keep you up-to-date and in loop on how things are going though. Always.” (http://vacationtransferunlimited.com/faqs/); b. “We’ve built our reputation by truly helping timeshare owners successfully alleviate the burden of vacation ownership by attaining the finest legal representation to negotiate with your developer.” (http://vacationtransferunlimited.com/about/); and c. “We’ve built our reputation by truly helping timeshare owners successfully alleviate the burden of vacation ownership by attaining the finest legal representation to negotiate with your developer. It is based on this success that we offer you a risk-free, MONEY back guarantee.” (https://www.facebook.com/VacationTransfer/photos/pb.1729273173953112.-2207520000.1538412758./1734445716769191/?type=3&theater). 68. VTU operates in conjunction with at least one other TPE entity owned and controlled by Charles Simerka, Mortgage Wellness Solutions, LLC d/b/a Legal Timeshare Aid, which was incorporated in November 2014.  Simerka is listed as the “Chief Executive Member” of LTA.  The other three “Executive Members” of LTA are not identified in the Secretary of State filings. 69. LTA also operates as a typical TPE; it advertises its services as a resource for “victims of timeshare fraud,” stating that “If you are the victim of timeshare fraud or 
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misrepresentation, and would like to legally get out from under your timeshare contracts, PLUS collect significant monetary damages, then you need to call us NOW.”  See Exhibit A (http://legaltimeshareaid.com/). 70. LTA also clearly advertises attorney referral services, as indicated by the following statements: a. Under the tab “About Us” on the Legal Timeshare Aid website: “Legal Timeshare Aid is a highly successful licensed, professional consultation firm in the United States that has access to timeshare lawyers that specialize in timeshare law and are willing to litigate against the powerful timeshare sales companies that most timeshare attorneys are afraid to tackle.  Legal Timeshare Aid has successfully assisted many clients nationwide, and even some clients from outside of the United States, with their timeshare litigation needs. Our referral timeshare lawyers also offer the best timeshare cancellation and debt relief services available.” (http://legaltimeshareaid.com/about-us) b. Under the tab “Litigation Referrals”: “Our timeshare lawyers have agreed to accept qualified referral cases on a contingency fee basis. This means that they don’t require any retainer money upfront and they won’t collect a legal fee unless you receive a settlement for monetary damages. We will recommend if Litigation is the best solution for you after we complete an Investigation and Consultation into your case.” (http://legaltimeshareaid.com/litigation-referrals) c. On the Mortgage Wellness website: “The final part of our team is also one of the most important, and these are the Referral Law Firms that we engage on 
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your behalf to provide you with the finest legal representation and protection during our process. One of the things that set us apart from most of the companies in this industry is that EVERY SINGLE CLIENT of ours will have a signed ATTORNEY / CLIENT AGREEMENT with a reputable law firm, at the onset of our services. This not only gives all of our clients additional peace of mind, it also affords them every legal protection possible to avoid any possible backlash or harassment from these unscrupulous lenders during the process.” (https://www.mortgagews.com/about-us/) 71. Neither VTU nor LTA disclose that what they actually do is cause consumers to breach their binding Purchase Contracts – ultimately leading to foreclosure – as opposed to a legally valid rescission or cancellation, despite the involvement of “referral law firms,” who most often do little more than send a demand letter on or around the time the Wyndham Owner is instructed to breach their Purchase Contract. 72. Upon information and belief, neither VTU nor LTA has ever been registered as an intermediary referral service with the Tennessee Board of Professional Responsibility.  Upon information and belief, both VTU and LTA collect significant upfront fees from customers, and then share a portion of those fees with attorneys with whom they are affiliated and who send cookie cutter demand letters on their behalf.  Accepting legal referrals from unregistered intermediary attorney referral services and sharing fees with non-attorneys is prohibited by the Tennessee Rules of Professional Conduct applicable to attorneys.  To the extent VTU and LTA actually do conduct “an Investigation and Consultation” into a consumer’s “case,” and make a recommendation as to 
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whether “Litigation is the best solution” for a consumer, these entities are claiming to engage in the unauthorized practice of law.   73. The connection between the Defendants, and between Defendants and the specific attorneys working on their behalf, is not openly stated but is undeniable based on publicly available information.   74. Specifically, LTA and VTU share the same physical address in Crossville, Tennessee, and one of the websites for LTA (mortgagews.com) has listed VTU as the “Admin Organization” behind the website with Simerka as the contact person.  See Exhibit B.  Further, the attorneys associated with LTA and VTU all use the same template demand letter directed at Wyndham.  See Exhibit C.  Defendants are all plainly working together as part of a single scheme to target Wyndham Owners and Wyndham.  75. Defendants also share historical connections to Castle Law, PC, the chief organization behind a TPE ring whose primary attorney, Judson Phillips, was recently disbarred.  Upon information and belief, so-called “clients” of Castle Law are now being represented by attorneys affiliated with Defendants.1  Former clients of the Castle ring have also provided “reviews” on LTA’s website.  Simerka also shares close business connections with associates of Castle Law, including Walter Lippincott and John McAllister who were the founders of Golden Rule Partners, LLC, Allyance Partners, and entities affiliated with Allyance Law, predecessors to Castle Law and its affiliated entities. 
                                                 1 As further alleged herein, LTA has referred clients to Tennessee attorney Aubrey Givens, who currently represents at least five (5) clients who were previously represented by the Castle ring. 
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c. Nature of Defendants’ Improper Exit and Referral Scheme  76. Like most TPEs, Defendants’ scheme itself is rather simple. Defendants identify and solicit clients from a handful of sources, including through the TPEs’ websites or through the purchase of timeshare company customer lists.  See Exhibit D (transcript of telephone conversation that took place on or about February 19, 2018 between LTA representative and Wyndham Owner in which the LTA representative acknowledged “Your information is public record. We bought your information.”).  In a deposition taken in a related action, Simerka has admitted that he relied on purchased customer lists in his work with Golden Rule Partners, which his “research consultants” would use to “cold call people on the phone.” 77. Defendants then wrongfully induce Wyndham Owners to pay excessive and unnecessary fees in exchange for their “services,” which amount to nothing more than advising the consumer to take action that constitutes a breach of their contract with Wyndham.  See Exhibit E (http://vacationtransferunlimited.com/faqs/) (“Truth is, if you’re going to let us help you, you can stop paying any time. The sooner the better for you (and your wallet) really.”) (emphasis added).  Upon information and belief, during an initial telephone consultation or shortly thereafter, clients are instructed to cease making payments owed to Wyndham. 78. Clients are then matched up with one or more “referral attorneys.”  Wyndham has identified at least four attorneys and their law firms who work with VTU and/or LTA based on consumer reviews posted to these companies’ websites, among other information that Wyndham has uncovered in the course of its investigation.  These attorneys include Aubrey Givens (Aubrey Givens & Associates), Kristin Fecteau Mosher (who is associated with both Aubrey Givens & 
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Associates and The Law Offices of Kristin Fecteau, PLLC), Kevin Bryant (Kevin R. Bryant, Attorney at Law), and Heather Haufler (Heather Haufler Law Firm).   79. Wyndham has identified these attorneys by comparing the names of Wyndham customers named in nearly identical, cookie-cutter demand letters received from the attorneys with online customer testimonials for LTA and VTU, which typically provide a first name, last initial, and state of residence.  For example, 10 out of the 11 supposed testimonials for VTU on its website and Better Business Profile appear to come from former clients of Kevin Bryant, who does not even advertise timeshare expertise on his law firm website.  Five (5) of Aubrey Givens’ clients appear to have provided testimonials for LTA’s blog or provided reviews for LTA under its Better Business Bureau profile.  Complaints filed by Aubrey Givens are also highlighted on LTA’s blog.  Additionally, in a recent deposition taken in litigation relating to Castle Law and other TPE operators, a key witness confirmed that Simerka and John McAllister, a former partner of Simerka, work with Givens. 80. Kristin Fecteau Mosher has in the past been an associate at Aubrey Givens & Associates, and indicates on her firm’s website that she partners with Aubrey Givens on timeshare-related litigation.  She therefore presumably receives her “clients” from the same referral source, though in the past she has also served as co-counsel with Judson Phillips, the now-disbarred proprietor of Castle Law.  Demand letters sent by Heather Haufler repeat verbatim the same language used in the letters sent by Kevin Bryant and Aubrey Givens, including making the same assertions of “fraud.”  The fact that these demand letters all repeat the same language verbatim confirms that the attorneys sending the letters are all affiliated.  These attorneys have failed to identify their affiliation with each other, Simerka, Spigner, LTA or VTU in any public way.   
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81. Accepting referrals from – and presumably sharing fees with – unregistered attorney referral organizations is a violation of multiple Tennessee Rules of Professional Conduct applicable to attorneys.  Rule 7.6 specifically prohibits accepting referrals from intermediary, non-legal sources that have not registered with the Tennessee Board of Professional Responsibility.  Based on public information available from the Tennessee Board of Professional Responsibility, neither LTA nor VTU have registered as intermediary referral sources.   82. After a client has been improperly referred to one of these attorneys, a demand letter is sent to Wyndham, purportedly from the attorney on behalf of the consumer.  The letters sent are nothing more than form letters containing identical allegations and demands for every customer and, upon information and belief, crafted prior to an attorney even retaining the potential customer, speaking with the customer, or performing any review of the individual customer’s situation.  See Exhibit C.  All letters generally contain conclusory, nonspecific allegations of fraud and the customer’s inability to pay the mortgage. See Exhibit C. 83. Wyndham has received at least 397 demand letters from Givens and Mosher, at least 261 demand letters from Bryant, and at least 376 letters from Haufler, purportedly sent on behalf of clients around the country, despite the fact that these attorneys do little, if any, advertising for their services as “timeshare exit” attorneys.  In fact, Bryant does not even list timeshares as one of his areas of expertise on his firm website.  Moreover, a significant number of their purported “clients” also come from states outside Tennessee.   84. The letters demand the following action from Wyndham, again, without any investigation of the veracity of the claims made on behalf of the customers: a. Agreement to terminate any and all timeshare-related contracts; 

Case 3:18-cv-01399   Document 1   Filed 12/27/18   Page 26 of 59 PageID #: 26



 

27     

b. Agreement to fully discharge and hold the client harmless from any liability associated with any and all fraudulently-induced timeshare debt, including maintenance fees;  c. Agreement to refrain from any derogatory action against the client’s credit reports; d. Agreement to cease and desist any and all contact with the client; and e. Full refund of the client’s last purchase/amount paid to Wyndham to date.  See Exhibit C.  As noted above, no reasonable attorney could sincerely believe that sending hundreds of identical demand letters on behalf of consumers could actually obtain a legitimate legal result in every instance.  Instead, these referral attorneys are used by Defendants to create the façade of legitimacy, when in reality Defendants are not able to provide the results they promise. 85. At the same time these demand letters are being sent, consumers have been instructed, by Defendants or their agents, to breach their contracts with Wyndham.  Based on information available to Wyndham, a large percentage of the owners referred by Defendants and represented by the aforementioned attorneys default on their payments to Wyndham within one month of a demand letter being sent on their behalf.2  For example: a. 99 of 129 owners working with Aubrey Givens and Kristin Fecteau Mosher defaulted within one month of a demand letter being sent to Wyndham; 

                                                 2 These statistics are based on those owner accounts for which Wyndham received demand letters from the identified attorneys, and where the owner defaulted at some point from January 1, 2015 to present day, which is the time period in which Defendants are believed to have been operating.  Certain owners for whom Wyndham received letters did not default, either because they owned their timeshare outright and did not have a loan or continued to make payments.   
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  b.  214 of 263 owners working with Heather Haufler defaulted within one month of a demand letter being sent to Wyndham; and  

 c. 118 of 134 owners working with Kevin Bryant defaulted within one month of a demand letter being sent to Wyndham. 
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  86. Considered together, 431 of 526 defaulting owners working with these attorneys, of whom Wyndham is aware and has account information for, defaulted within one month of a demand letter being sent to Wyndham. 
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87. Thus, this pattern of defaults indicates that most consumers represented by Defendants and their affiliated attorneys – to the extent they have not already defaulted – are being instructed to cease making payments to Wyndham and breach their binding contracts.  The consumer stops making contractually required payments shortly before or shortly after an initial demand letter is sent, which is presumably only a short time after the consumer retains Defendants.  d. False Advertising  88. As part of the scheme, and in order to induce Wyndham Owners to retain Defendants’ services, Defendants falsely advertise regarding how they supposedly assist timeshare owners with the termination of their Purchase Contracts. In short, Defendants mislead timeshare owners into thinking that Defendants’ services and commercial activities will lead to a lawful release, rescission, termination or cancellation of a Purchase Contract, when in reality, Defendants deceive and induce timeshare owners into breaching the Purchase Contracts which unlawfully terminates those contracts.  As explained above, there is no process or service Defendants can offer that results in the legitimate cancellation of a Purchase Contract.  By not disclosing the truth of Defendants' “process,” the advertisements and statements made by Defendants are deceptive and misleading.   89. Defendants falsely advertise in the following ways: a.  Misrepresenting their own services or commercial activities as providing an “exit,” “cancellation,” or “release” of a Purchase Contract, or by using any other word or phrase (i.e. “get out”( that means or implies the lawful termination of a Purchase Contract.  Defendants cannot truthfully advertise, offer, or provide a Wyndham Owner with a lawful termination, release, or 
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rescission of any Purchase Contract, because such result requires the agreement of the other party to such Purchase Contract, namely Wyndham, yet Wyndham has never authorized Defendants to advertise or make a public offer regarding Wyndham’s contracts. Examples of this false advertising include, but are not limited to, the following:  i. “What we offer is a simple, easy and effective way to get out of your timeshare” (http://vacationtransferunlimited.com/about/) (emphasis added);  ii. “Vacation Transfer’s No More Timeshare Guarantee is we will get you out of your timeshare or give you your money back!” (http://vacationtransferunlimited.com/our-guarantee/) (emphasis added);  iii. “Cancel your timeshare contract, if you qualify.” (http://vacationtransferunlimited.com/faqs/) (emphasis added);  iv. “We have 100% success in helping timeshare owners from all over the country get out of their purchase agreements and avoid having to pay costly maintenance fees and taxes. We may even be able to get some of your money back depending on the situation. Simply put, we’ve never met anyone we haven’t been able to help, as long as they qualify, and we stand behind our success with a no-risk, money back guarantee.” (http://vacationtransferunlimited.com/faqs/) (emphasis added);  v. “I created two companies. The first being Vacation Transfers Unlimited. The purpose of that company is very simple: I get you out of your timeshare through a guaranteed legal process to where there will be no repercussions for you and your family for generations to come.”  (https://www.youtube.com/watch?v=_NH6GNawT44) (emphasis added); and  vi. “For those of you who don't qualify for Litigation, another option available is Termination.” (https://www.mortgagews.com/debt-relief-solutions/).  
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b. Misrepresenting their own services or commercial activities as providing a “process” or “method” that results in a timeshare owner being free from the obligations and benefits of a Purchase Contract. Defendants cannot truthfully advertise to a Wyndham Owner any “process” or “method” that results in a lawful termination, release, or rescission of any Purchase Contract, because such result requires the agreement of the other party to such Contract, namely Wyndham, yet Wyndham has never authorized Defendants to advertise, represent, or even suggest that Wyndham participates in any such process to achieve the advertised result. Examples of this false advertising include, but are not limited to, the following:  i. “We have a tried-and-true process administered by our referral law firms which has proven itself time and time again with outstanding results.” (http://vacationtransferunlimited.com/faqs/) (emphasis added); and  ii. “I created two companies. The first being Vacation Transfers Unlimited. The purpose of that company is very simple: I get you out of your timeshare through a guaranteed legal process to where there will be no repercussions for you and your family for generations to come.”  (https://www.youtube.com/watch?v=_NH6GNawT44) (emphasis added); and  iii. “The final part of our team is also one of the most important, and these are the Referral Law Firms that we engage on your behalf to provide you with the finest legal representation and protection during our process.” (https://www.mortgagews.com/about-us/) (emphasis added).  c. Misrepresenting their own services or commercial activities as providing a “legal,” “lawful,” “legitimate,” or “safe” means of terminating a Purchase Contract or otherwise releasing or freeing a timeshare owner from the 
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obligations and benefits of a Purchase Contract.  Defendants falsely equate (i) the termination of a Purchase Contract through breach, default, and/or foreclosure (the actual result of their “cancellation services”( with (ii) a “lawful” or “legitimate” result. Under basic principles of the law, the breach of any contract is an unlawful and illegitimate means of terminating a contract, which typically subjects the defaulting party to resulting damages. In this way, a breach does not “lawfully” or “legitimately” free or release the Wyndham Owner from the Purchase Contract, but instead triggers the non-defaulting party’s (Wyndham’s) rights to seek legal and equitable remedies in court for the unlawful termination. The contract is never cancelled; to the contrary, it is fully enforced, including, without limitation, foreclosure of the Purchase Contracts and damage to the Wyndham Owner's credit. Because Defendants recommend, induce, or persuade the Wyndham Owners into stopping payments on their Purchase Contracts and thus defaulting on those legal instruments, Defendants cannot truthfully advertise that the resulting termination of the Purchase Contracts is in any way “lawful” or “legitimate.” Examples of this false advertising include, but are not limited to, the following:  i. “Vacation Transfer Unlimited offers a legal, effective and productive alternative to helping owners mitigate their vacation ownership purchase by minimizing their loss and creating new, less binding alternatives to family vacations.”    (http://vacationtransferunlimited.com/about/) (emphasis added);  ii. “Here at Mortgage Wellness Solutions, we have legal ways and means to get you out of these situations” (https://www.mortgagews.com/debt-relief-solutions/) (emphasis added);  
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iii. “If you are the victim of timeshare fraud or misrepresentation, and would like to legally get out from under your timeshare contracts, PLUS collect significant monetary damages, then you need to call us NOW” (http://legaltimeshareaid.com/) (emphasis added); and  iv. “Legal Timeshare Aid can help you find the right timeshare attorney to legally get your timeshare sales company to cancel your fraudulent timeshare contract, and release you from the overwhelming burden of timeshare debt!” (http://legaltimeshareaid.com/debt-relief) (emphasis added).  d. Misrepresenting their own services or commercial activities as providing a “guaranteed” means of terminating a Purchase Contract or otherwise releasing or freeing a timeshare owner from the obligations and benefits of a Purchase Contract. Defendants cannot truthfully advertise a “guaranteed” termination, release, or rescission of any Purchase Contract, because such result requires the agreement of the other party to such Contract, namely Wyndham; yet Wyndham has never authorized Defendants to “guarantee” any lawful termination, release, or rescission regarding Wyndham’s Contracts. To the extent a Wyndham Owner’s breach or default of a Purchase Contract and resulting foreclosure of that interest “guarantees” its termination, such result does not owe to any service or commercial activity by the Defendants. To the contrary, a Wyndham Owner can breach a Purchase Contract without any involvement by Defendants, therefore the fact that Defendants charge exorbitant fees to persuade a Wyndham Owner to breach the Purchase Contract makes evident the scam they perpetuate. Examples of this false advertising include, but are not limited to, the following:  
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i. “Our promise to you is based solely on our experience in helping our clients and the successes we’ve had. We don’t make promises we can’t keep, We’re confident our referral law firms will successfully get you timeshare relief.  We have 100% success rate for families if you qualify.” (http://vacationtransferunlimited.com/our-guarantee/) (emphasis added);   ii. “We have 100% success in helping timeshare owners from all over the country get out of their purchase agreements and avoid having to pay costly maintenance fees and taxes. We may even be able to get some of your money back depending on the situation. Simply put, we’ve never met anyone we haven’t been able to help, as long as they qualify, and we stand behind our success with a no-risk, money back guarantee.” (http://vacationtransferunlimited.com/faqs/) (emphasis added);   iii. “Up to this point we have a 100% success rate, and we have never had a single complaint filed against us with any consumer or government agency.” (https://www.mortgagews.com/services/) (emphasis added); and  iv. “I created two companies. The first being Vacation Transfers Unlimited. The purpose of that company is very simple: I get you out of your timeshare through a guaranteed legal process to where there will be no repercussions for you and your family for generations to come.”  (https://www.youtube.com/watch?v=_NH6GNawT44) (emphasis added); and  v. “Through a tried and proven process we have experienced a 100% success rate at getting people [out of] their Purchase Contracts whether they owe money for their timeshare or [are] paid off.” Background text states, “We absolutely guarantee that we can get you out of your Purchase Contract.” (https://www.youtube.com/watch?v=9TeWQ-iFyCQ&feature=youtu.be) (emphasis added).   e. Misrepresenting their own services or commercial activities as allowing a timeshare owner to stop paying mortgage payments or fees, including maintenance fees, or to otherwise avoid the contractual obligations of a Purchase Contract. Defendants cannot truthfully advertise, offer, or provide a 
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Wyndham Owner with the consequence-free right to stop making payments on a Purchase Contract, because such result requires the agreement of the other party to such Contract, namely Wyndham, yet Wyndham has never authorized Defendants to advertise that a Wyndham Owner can stop making payments or otherwise stop fulfilling the contractual obligations on Wyndham’s Contracts. Examples of this false advertising include, but are not limited to, the following:  i. “We have tremendous success in helping timeshare owners from all over the country get out of their purchase agreements and avoid having to pay costly maintenance fee. In many cases we can even get some of your many [sic] back!” (http://vacationtransferunlimited.com/about/) (emphasis added);   ii. “We provide support and assistance to families looking for a better way to vacation by freeing them from financial stress, undoing unnecessary obligations and sharing the endless possibilities that are available to them so they can turn their vacation dreams into reality.” (http://vacationtransferunlimited.com/about/) (emphasis added); and  iii. “Truth is, if you’re going to let us help you, you can stop paying any time. The sooner the better for you (and your wallet) really.” (http://vacationtransferunlimited.com/faqs/) (emphasis added), see Exhibit F (advertisements made by VTU).  f. Misrepresenting their qualifications as "licensed, professional consultation firm[s]" when none of the Defendants hold any specialized licensure or professional certification.  i. “Legal Timeshare Aid is a highly successful licensed, professional consultation firm in the United States that has access to timeshare lawyers that specialize in timeshare law and are willing to litigate against the powerful timeshare sales companies that most timeshare attorneys are afraid to tackle.” (http://legaltimeshareaid.com/about-us) (emphasis added), see Exhibit G (advertisements made by LTA).  
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90. The Better Business Bureau has already taken action against LTA for misleading advertising.  For example, LTA’s Better Business Bureau profile indicates that the BBB had challenged LTA’s false claim that it is the “most successful licensed, professional consultation firm in the US that has access to timeshare lawyers that specialize in timeshare law,” and in response, LTA was forced to modify the advertisement.  See Exhibit H.  Regardless, LTA’s statements continue to be false and misleading, because, upon information and belief, LTA has no applicable license or professional certification. 91. The postings from the various websites strongly suggest that Defendants can obtain a guaranteed, successful result for all timeshare owners, regardless of whether there is any legitimate legal basis for the cancellation. See Exhibits F and G.  In fact, if an attorney made these statements in his or her own name, the Tennessee Board of Professional Responsibility would consider such advertisements to be “false and misleading” advertising under Rule 7.1 of the Professional Rules of Responsibility of the Tennessee Supreme Court. 92. Moreover, while Defendants imply that there is some sort of “qualification” process that consumers must go through, or that Defendants do not accept all consumers into their “program”, the reality is that Defendants accept any consumer who is willing to pay the exorbitant up-front fees demanded by Defendants.  There is no “qualification” necessary to breach a contract or default on a financial obligation. 93. To illustrate, in a conversation with a Wyndham Owner, a representative for LTA indicated that LTA was cold-calling all of Wyndham’s customers, and upon information and belief, representing to each of these owners that “every single” Wyndham customer they had ever 
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spoken to was a victim of fraud or misrepresentation.  See Exhibit D.  In other words, Defendants solicit Wyndham Owners by telling them that every Purchase Contract is the result of fraud. 94. The foregoing and other advertisements used by Defendants are either literally false or they are deceptively misleading – there is no third-party basis to exit a Purchase Contract, there can be no guaranteed result (other than foreclosure, which consumers could achieve on their own without any third party), and the advertisements fail to disclose the severe harm that will befall consumers, including, without limitation, Wyndham Owners, if they use Defendants’ “services,” and that a foreclosure and/or fraudulent transfer will be considered a “successful exit” by Defendants. The advertisements also fail to disclose the severe negative impact on a Wyndham Owner’s credit and finances if they follow Defendants’ “process.” 95. Defendants’ false advertising also fails to inform consumers of free (and legitimate) assistance offered by Wyndham itself, such as the “Wyndham Cares” and “Ovation” programs, which assist consumers who can no longer afford their timeshare or otherwise wish to move on from the product.  Defendants’ paid “services” do not offer consumers anything that Wyndham does not offer itself.  96. Advertising has served as a key medium for Defendants to accomplish their ultimate goal as to Wyndham, utilizing this false, misleading and deceptive advertising to specifically target Wyndham Owners. G. HARM CAUSED TO WYNDHAM 97. Wyndham is harmed by Defendants’ false advertising and tortious conduct because Defendants wrongfully and deceptively convince Wyndham Owners to cease making contractually-owed payments to Wyndham. 
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98. This negatively impacts Wyndham’s revenue and sales, as well as Wyndham’s future ability to conduct business with these Wyndham Owners, as they are no longer customers in good standing and likely have negatively impacted credit due to their failure to make timely payments.  99. As a direct and proximate result of Defendants’ intentional and unjustified interference with Wyndham’s contractual relationships and prospective business relationships with the Wyndham Owners, Wyndham has been damaged. H. PERSONAL LIABILITY OF THE INDIVIDUALS DIRECTING THE UNLAWFUL CONDUCT 100. Because VTU and LTA are nothing but shell companies that act as puppets for the individual Defendants, and serve no legitimate or legal purpose (instead being formed solely for the purpose of engaging in fraudulent and wrongful activities), the individual Defendants should be held individually and personally liable for all conduct alleged herein. 101. Simerka, John Does 1-3, and Spigner are the founders, officers, managers, and members of VTU and LTA.  They also own, control, operate, and are the alter egos of LTA and VTU.  Each of the actions taken by LTA and VTU were directed by and undertaken for the improper purpose and unjust enrichment of Simerka, John Does 1-3, and Spigner. 102. Simerka and Spigner actively and knowingly cause the false advertising by LTA and VTU.  Both Simerka and Spigner control and play a significant role in these advertisements, including authoring posts and advertisements on the LTA and VTU websites.  This control is most obvious on LTA’s blog, where Simerka appears to author all of the blog postings.  The blog postings are penned under the pseudonym “Legaltsa1234,” but at least one appears to reference 
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“Charles S” as the author of the actual content.  See Exhibit I. Spigner is also personally featured in YouTube videos promoting VTU’s services. 103. Purported client testimonials explicitly reference “Charles” and “Dean,” purportedly thanking them for their assistance, suggesting that Simerka and Spigner are actively involved in the TPE’s consultation “process.”  See Exhibit J (https://www.bbb.org/us/tn/crossville/profile/timeshare-advocates/mortgage-wellness-solutions-llc-0533-90023506/customer-reviews) (http://vacationtransferunlimited.com/our-guarantee/)  104. Upon information and belief, Simerka and Spigner direct and/or personally authorize LTA and VTU employees to instruct Wyndham Owners to stop making payments under their Purchase Contracts.   105. Simerka and Spigner are therefore individually liable for the false advertising and tortious interference by LTA and VTU. 106. Simerka and Spigner have further blurred the corporate lines between their respective entities and between their roles as managing members.  VTU and LTA are used interchangeably to perpetrate the same scheme, operating out of the same offices, with the website of one registered to the other (i.e., LTA to VTU with Simerka as the contact person), despite purportedly separate ownership.  See Exhibit B. 107. These companies are engaged in improper and tortious conduct, and were set up the way they are not for a proper business purpose, but rather with the sole purpose of interfering with Wyndham’s (and possibly other developers’) Purchase Contracts, facilitating improper litigation referrals geographically between Nashville and Crossville, and upon information and 
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belief, facilitating the allocation of proceeds from the scheme between Simerka, John Does 1-3, and Spigner.  108. Upon information and belief, LTA and VTU have little to no assets, and exist solely for the purpose of allowing Simerka, John Does 1-3, and Spigner to operate their scheme without Wyndham easily discovering their identity. In the past, when Wyndham has discovered their respective schemes, Simerka and Spigner have shut one entity down merely to start up another in an (unsuccessful) attempt to prevent Wyndham from taking action against them.   This scheme is merely the latest effort by Simerka and Spigner to target Wyndham and Wyndham Owners.  109. For these reasons, Simerka, John Does 1-3, and Spigner should be held individually and personally liable for the actions of LTA and VTU.   I. WYNDHAM’S ENTITLEMENT TO INJUNCTIVE RELIEF 110. Defendants’ solicitation of Wyndham Owners using false and misleading advertising and persistent and sustained attempts to induce Wyndham Owners to breach their binding contracts with Wyndham is harming Wyndham and constitutes tortious interference with Wyndham’s existing contractual relationships and current and prospective advantageous business relationships. 111. Defendants have engaged, continue to engage, and/or intend to further engage in the conduct described herein. 112. Defendants’ actions present an immediate threat of irreparable harm to Wyndham, and Wyndham will suffer irreparable harm if Defendants, and their agents, affiliated companies or entities, representatives and employees, are not enjoined from this conduct. 
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113. The threat of irreparable harm is continuing because Defendants currently engage in an ongoing business whereby they solicit Wyndham Owners using the false and misleading advertising outlined above; and then convince the Wyndham Owners to immediately stop paying all mortgage, maintenance, and tax payments associated with their timeshares or vacation club memberships, regardless of whether any valid legal basis exists for the purported “termination” or “cancellation.” These defaults result in loss of good will and damages to the customer relationship with other Wyndham Owners that are not in default and are enjoying their Purchase Contracts.  114. Non-Defaulting Wyndham Owners are also damaged because the non-payment of taxes and maintenance fees by the defaulting Wyndham Owners force the non-defaulting Wyndham Owners to incur higher fees/payments as a result of the deficiencies caused by Defendants’ ongoing actions.   115. Wyndham has no adequate remedy at law as damages will not fully address the harm Wyndham will suffer if Defendants are permitted to continue with this activity. Wyndham will have millions of dollars in delinquent mortgage, maintenance, and tax payments owed to them and will be forced to expend monies foreclosing on the timeshares to recoup these monies to no end as Defendants refuse to cease and desist from this tortious conduct.  Furthermore, Wyndham will have forever lost the opportunity to engage in additional business with Wyndham Owners who Defendants manage to convince to default on their Purchase Contracts.  It is impossible to determine the length of time it will take or amount of money it will cost for Wyndham to counteract the damage inflicted by Defendants due to their false advertising and deceptive and misleading statements.  
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116. There is a substantial likelihood that Wyndham will prevail on the merits of their claims against Defendants. 117. The injury and potential harm caused by Defendants’ intentional inference with Wyndham’s currents and prospective business relationships outweigh the harm, if any, that an injunction would cause to Defendants. 118. The issuance of the requested injunction will serve the public interest by protecting Wyndham’s legitimate business interests and its timeshare owners, and by restraining the disruptive and tortious actions committed by Defendants. J. PARTICULAR COUNTS (AGAINST ALL DEFENDANTS) COUNT I  VIOLATION OF THE LANHAM ACT, 15 U.S.C. § 1125(a)(1)   119. Wyndham adopts and realleges paragraphs 1 through 118 above as if fully set forth herein. 120. This is an action for violation of the Lanham Act, 15 U.S.C. § 1125(a)(1), for damages in excess of $75,000.00, exclusive of interest, attorney’s fees and costs, and is within this Court’s jurisdiction. 121. The Lanham Act prohibits “any person who, on or in connection with any goods or services … uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any false designation of origin, false or misleading description of fact, or false or misleading representation of fact which … in commercial advertising or promotion, misrepresents the nature, characteristics, [or] qualities … of his or her or another person’s goods, services or commercial activities.” 15 U.S.C. § 1125(a)(1). 
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122. The purpose of the Lanham Act is to protect persons engaged in commerce against unfair competition, including injuries to present and future sales. 15 U.S.C. § 1127.  A plaintiff is entitled to relief under the Lanham Act when a defendant’s advertising leads directly to economic or reputational injury. 15 U.S.C. § 1125(a). 123. Here, Defendants willfully and deliberately made false or misleading statements of fact in their commercial advertisements, with the specific intent to mislead consumers and to harm Wyndham’s business. The statements described above and incorporated herein were literally false, either on their face or by necessary implication, as set forth herein. 124. The false and misleading representations described above were commercial speech made by a defendant acting in competition with Wyndham.  Defendants made the representations detailed above in order to influence consumers to use Defendants’ “services,” and were disseminated sufficiently to the timeshare owning public to constitute advertising or promotion within the timeshare industry.  The purpose of Defendants’ “business,” of course, is to tortiously interfere with Wyndham’s legally enforceable contracts and current and prospective business relationships for Defendants’ own ill-gotten gains. 125. Defendants made false or misleading statements through their website, through cold calls to Wyndham owners, through direct discussions, correspondence, or otherwise.  The statements either deceived or had the capacity to deceive a substantial segment of the consuming public. 126. Defendants’ deception is material in that it has influenced and is likely to influence the consumers’ decisions to retain Defendants’ services, to cease making payments to Wyndham, and/or to not make future purchases from Wyndham or utilize the Ovation® Program or Wyndham 
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Cares, Wyndham programs which are programs available to assist Wyndham Owners who may wish to legitimately terminate their timeshare ownership with Wyndham.   127. Defendants mislead or directly lie to the consuming public by failing to inform them that the “services” they sell consumers are in fact not “services” at all – rather, they are merely instructing the consumer to breach their binding contracts with Wyndham by ceasing to make contractually-owed payments.  Defendants misrepresent a non-judicial foreclosure of timeshare interests and contractual default as successful “cancellation” or “termination” of a timeshare interest, notwithstanding the fact that the consumer has incurred potential liability for breach of contract and/or incurred damage to his or her credit rating.   128. Defendants deceive the consuming public by knowingly concealing the existence of the Ovation® Program and concealing the other legitimate options available to Wyndham Owners, and instead telling consumers that Wyndham will do nothing to help consumers end their timeshare ownership. 129. Defendants’ advertised services affect interstate commerce. 130. Defendants are operating as competitors to Wyndham. Once a Wyndham Owner enters into an agreement with one of the Defendants, the sole purpose of that agreement is to cause that Wyndham Owner to withdraw his or her business from Wyndham, effectively converting that individual from a Wyndham Owner to a customer of the Defendant. 131. Wyndham has suffered economic injury due to the deception of Wyndham Owners and others, causing such consumers to withhold trade from Wyndham as a direct result of Defendants’ false and/or misleading statements.  Wyndham stands to suffer continuous harm as long as Defendants’ wrongful conduct is allowed to persist. 
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132. Pursuant to 15 U.S.C. § 1117, Wyndham is entitled to recover (i) its actual damages sustained as a result of the false advertising, (ii) Defendants’ profits resulting from their false advertising to Wyndham Owners, and (iii) the costs of this action. 133. Pursuant to 15 U.S.C. § 1116, Wyndham seeks an injunction upon such terms as the Court may deem reasonable, to prevent further violations by Defendants of 15 U.S.C. 1125(a). 134. WHEREFORE, Wyndham respectfully requests the Court enter final judgment in its favor and against Defendants, jointly and severally, for damages, corrective advertising, and disgorgement of Defendants’ profits, together with interest thereon, an award of court costs, a determination that the instant civil action is an exceptional case and awarding Wyndham its attorneys’ fees, entry of injunctive relief, and for such other and further relief as the Court deems appropriate.  Plaintiffs demand a permanent injunction be entered against all Defendants, as well as their agents, representatives, employees, affiliates, prohibiting Defendants from publishing false and misleading statements in advertising, including but not limited to their websites or in any other electronic or print media or materials, advertising any ability to cancel or end Wyndham Owners’ timeshare interests. COUNT II  INTENTIONAL INTERFERENCE WITH EXISTING CONTRACTUAL RELATIONS  135. Wyndham adopts and realleges paragraphs 1 through 118 above as if fully set forth herein. 136. This is a cause of action for intentional interference with contractual relations, for damages in excess of $75,000.00, exclusive of interest, attorney’s fees and costs, and is within this Court’s jurisdiction. 
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137. Tennessee law prohibits intentional interference with an existing contractual relationship, where the defendant is aware of the contract (even if the defendant is not aware of the specific terms of the contract), the defendant maliciously intended to induce breach of the contract, the defendant’s actions proximately caused a breach of the contract, and damages resulted from the defendant’s actions. 138. Wyndham has contractual relationships with its owners.  When a customer buys a timeshare or vacation club membership, they enter into a “Purchase Agreement” or “Owner Agreement” with Wyndham which spells out both parties’ rights and obligations with respect to the customer’s timeshare or vacation club ownership.  139. Defendants have knowledge of Wyndham’s contractual relationships with its customers. The very fact that Wyndham has a business relationship with the Wyndham Owners is the basis under which Defendants sought to establish a relationship with the Wyndham Owners in the first place. 140. The purpose of Defendants’ business enterprise is to cause Wyndham Owners to violate the terms of their contracts by withholding contractually-owed payments from Wyndham, and forcing a “termination” or “cancellation” (in reality a default or non-judicial foreclosure).  Defendants collectively conspired to help further the improper purpose of this business enterprise. 141. As set forth herein, Defendants have intentionally procured the breach of Purchase Contracts by soliciting Wyndham Owners and persuading them to hire Defendants to purportedly “cancel” (in reality, breach) their contracts with Wyndham, and intend to harm Wyndham as a result.  Defendants go so far as to purchase lists of Wyndham Owners’ contact information for the 
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sole purpose of cold-calling Wyndham Owners to influence them to sign an agreement with Defendants and, in turn, breach their agreements with Wyndham.   142. Defendants’ intentional and willful attempts to cause parties with whom Wyndham has valid contractual agreements to breach their agreements constitute intentional interference with existing contracts. 143. Defendants’ actions were not made in good faith, but rather were made with the knowledge and purpose to injure Wyndham or with reckless disregard for the attendant consequences naturally, directly, and proximately resulting from Defendants’ actions and without reasonable grounds for Defendants to believe that their actions were justified and proper. 144. Defendants used improper means, acted with improper motive, acted improperly, willfully and/or maliciously and did not have any justification or privilege in procuring the breach of such contracts. 145. Defendants’ actions were undertaken for their financial gain and to the detriment of Wyndham. 146. As a direct and proximate result of Defendants’ intentional misconduct, certain of the Wyndham Owners have breached their contractual relationships with Wyndham before expiration of the terms of those contracts by ceasing to pay amounts due thereunder.  Prior to becoming associated with Defendants, many of these breaching owners were current on their maintenance fees and would in certain instances keep their Purchase Contracts but for Defendants’ wrongful actions, including misrepresentations about Wyndham, the terms of the Purchase Contracts, and Wyndham Owners’ rights thereunder. 147. As a direct and proximate result of the foregoing, Wyndham suffered damages. 
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148. Defendants’ conduct is intentional and willful and entitles Wyndham to an award of punitive damages. 149. Defendants are jointly and severally liable to Wyndham for damages. 150. Defendants’ ongoing conduct has caused and, if not permanently enjoined, will continue to cause irreparable harm to Wyndham in the disruption of customer and other contractual relations; therefore, Wyndham does not have an adequate remedy at law. 151. WHEREFORE, Wyndham respectfully requests the Court enter final judgment in its favor and against Defendants, jointly and severally, for compensatory damages, together with interest thereon, punitive damages, an award of court costs, entry of preliminary and permanent injunctive relief, and for such other and further relief as the Court deems appropriate. COUNT III  INTENTIONAL INTERFERENCE WITH CURRENT  AND PROSPECTIVE BUSINESS RELATIONS  152. Wyndham adopts and realleges paragraphs 1 through 118 above as if fully set forth herein. 153. This is a cause of action for tortious interference with advantageous business relationships, for damages in excess of $75,000.00, exclusive of interest, attorney’s fees and costs, and is within this Court’s jurisdiction. 154. Tennessee law prohibits intentional interference with an existing business relationship with specific third parties or a prospective relationship with an identifiable class of third persons, where the defendant has knowledge of that relationship and is not merely aware of the plaintiff’s business dealings with others in general, the defendant intends to cause the breach or termination of the business relationship, the defendant has an improper motive or undertakes 
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improper means to interfere with the relationship, and damages result from the defendant’s interference. 155. Wyndham has advantageous current and prospective business relationships with identifiable third parties (Wyndham Owners and potential Wyndham Owners). Wyndham expends considerable time and resources developing and cultivating its current and prospective business relationships. 156. Defendants have actual, constructive, and/or specific knowledge of the relationships between Wyndham and the Wyndham Owners. The very fact that Wyndham has a business relationship with the Wyndham Owners is the basis under which Defendants sought to establish a relationship with the Wyndham Owners in the first place. 157. Defendants have used improper means to interfere with Wyndham’s business relationships.  As stated above, Defendants have intentionally and without justification interfered with Wyndham’s relationships by convincing Wyndham Owners to immediately stop making any further payments under their contracts without any legal basis and by misrepresenting the nature of the “services.”  They have simultaneously engaged in a pattern of false advertising and other deceptive practices that harm not only Wyndham but also the very consumers they purport to help.  158. Defendants have successfully solicited Wyndham Owners3 and caused them to breach and/or attempt to terminate their contractual relationships with Wyndham and, specifically, with WVR, WRDC, and/or the SVC entities.  At the same time, Defendants’ solicitations, false 
                                                 3 Due to the confidential and sensitive nature of the identity of Wyndham Owners who have been victims of Defendants’ conduct, as well as the sheer volume of Owners impacted, Wyndham has not included their identifying information herein.  However, Wyndham can and will provide the Court with copies of the contracts with which Defendants have interfered at the appropriate time. 
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advertising, and misrepresentations have harmed Wyndham by interfering with Wyndham’s ability to expand its relationships with existing Wyndham Owners. 159. In particular, Defendants have intentionally procured the breach of Wyndham’s contractual relationships by soliciting Wyndham Owners and persuading them to hire Defendants to help “exit” (in reality, breach) their Purchase Contracts.   160. Defendants also procure breaches by directly instructing Wyndham Owners to stop paying their timeshare loans and maintenance fees. 161. Defendants’ actions were done with improper motive and not made in good faith, but rather were made with the knowledge and predominant purpose to injure Wyndham or with reckless disregard for the attendant consequences naturally, directly, and proximately resulting from Defendants’ actions and without reasonable grounds for Defendants to believe that their actions were justified and proper. 162. As a direct and proximate result of Defendants’ intentional misconduct, Wyndham Owners have attempted to terminate their contractual relationship with Wyndham and, more specifically, WVR, WRDC, and/or the SVC entities, before the expiration of the terms of those contracts. These attempted terminations also interfere with Wyndham’s ability to enter into subsequent transactions with those same Wyndham Owners. 163. Defendants did not and do not have any justification or privilege in procuring the breach of such contractual relationships, as Defendants are strangers to the contractual relationships between Wyndham and its Owners, and their interference with Plaintiff’s business is willful and malicious. 
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164. Defendants’ interference involves and/or constitutes deceit, fraud, undue influence, misuse of inside information, sharp business practices, breach of fiduciary relationships, overreaching conduct, violation of ethical rules and/or unfair competition. 165. As a direct and proximate result of the foregoing, Wyndham suffered damages. 166. Wyndham is entitled to damages against all Defendants jointly and severally. 167. Defendants’ ongoing conduct has caused, and if not permanently enjoined, will continue to cause irreparable harm to Wyndham in the disruption of customer and other contractual relations; therefore, Wyndham does not have an adequate remedy at law. 168. Defendants’ conduct is intentional and willful and entitles Wyndham to an award of punitive damages. 169. WHEREFORE, Wyndham respectfully requests the Court enter final judgment in its favor and against Defendants, jointly and severally, and requests compensatory damages, together with interest thereon, punitive damages, an award of court costs, entry of preliminary and permanent injunctive relief, and such other and further relief as the Court deems appropriate. COUNT IV  CIVIL CONSPIRACY  170. Wyndham adopts and realleges paragraphs 1 through 118 above as if fully set forth herein. 171. This is a cause of action for civil conspiracy to interfere with existing contractual relations and/or advantageous business relationships and for damages in excess of $75,000.00, exclusive of interest, attorney’s fees and costs, and is within this Court’s jurisdiction.  
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172. Tennessee law prohibits a common design between two or more persons to accomplish by concerted action an unlawful purpose, or a lawful purpose by unlawful means, where such common design is evidenced by an overt act in furtherance of the conspiracy, and leads to injury to person or property resulting in damages. 173. Defendants are parties to a civil conspiracy. Defendants had a common design, each having the intent and knowledge of the others’ intent to accomplish by concerted action unlawful purposes and/or lawful purposes by unlawful means. 174. Defendants conspired to engage in unlawful acts to cause Wyndham harm. Defendants acted in concert with a common design, scheme, or plan, for financial gain to the detriment of Wyndham, to interfere with Wyndham’s business relations with its owners and/or cause its owners to breach their contractual agreements with Wyndham. 175. As set forth in detail herein, each Defendant committed or engaged in overt acts in furtherance of their unlawful conspiracy to interfere with Wyndham’s current or prospective business relationships or to induce Wyndham’s customers to breach their contractual agreements. 176. As a direct and proximate result of Defendants’ civil conspiracy, Wyndham Owners have sought to terminate their contractual relationship with Wyndham before the expiration of the terms of those contracts, have ceased to pay to Wyndham amounts legally due thereunder, and/or have elected not to do business with Wyndham and current customers have elected not to upgrade or expand their contracts with Wyndham. 177. Defendants did not have any justification or privilege in procuring the breach of or interfering with such business relationships. As a direct and proximate result of the foregoing, Wyndham suffered damages. 
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178. Defendants acted willfully and with malice in taking these actions. 179. Defendants are jointly and severally liable to Wyndham for damages. 180. Defendants’ conduct is intentional and willful and entitles Wyndham to an award of punitive damages. 181. WHEREFORE, Wyndham respectfully requests the Court enter final judgment in its favor and against Defendants, jointly and severally, and requests compensatory damages, together with interest thereon, punitive damages, an award of court costs, entry of preliminary and permanent injunctive relief, and such other and further relief as the Court deems appropriate. COUNT V  VIOLATION OF THE TENNESSEE CONSUMER PROTECTION ACT  182. Wyndham adopts and realleges paragraphs 1 through 118 above as if fully set forth herein. 183. This is a cause of action for violations of the Tennessee Consumer Protection Act (“TCPA”) Tenn. Code. §§ 47–18–101 to 126 against Defendants, including unconscionable acts and practices and unfair and deceptive practices in the conduct of trade or commerce, for damages in excess of $75,000.00, exclusive of interest, attorney’s fees and costs, and is within this Court’s jurisdiction. 184. The purpose of the TCPA is “to protect consumers and legitimate business enterprises from those who engage in unfair or deceptive acts or practices in the conduct of any trade or commerce in part or wholly within this state.” Tenn. Code § 47-18-102. 185. The TCPA prohibits unfair or deceptive acts or practices affecting the conduct of any trade or commerce, as detailed in Tenn. Code Ann. § 47-18-104. 
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186. Defendants are engaged in “trade or commerce” as defined by Tenn. Code § 47– 18–102. 187. Defendants have engaged in the following unconscionable, unfair, and deceptive acts or practices enumerated in Tenn. Code § 47–18–104 by: a. Representing that Defendants’ services have characteristics that they do not have, as well as failing to disclose the fact that Defendants do not actually provide “services,” as most consumers would understand that term, but rather merely cause consumers to breach their contractual obligations by defaulting on contractually-owed payments; b. Soliciting Wyndham Owners through false and misleading advertising and marketing materials which deceive Wyndham Owners into believing that they may unilaterally cancel their timeshare interest without any legal basis or reason whatsoever; c. Convincing Wyndham Owners to immediately stop making any payments toward their timeshare interests when, admittedly, Defendants are not aware of any valid legal grounds for a purported cancellation or termination; and d. Misrepresenting that a transaction confers or involves rights, remedies, or obligations that it does not have or involve or which are prohibited by law. 188. Wyndham is a legitimate business enterprise harmed by Defendants’ unfair and deceptive acts and practices. 189. Wyndham has suffered substantial harm as a direct and proximate cause of Defendants’ deceptive, misleading, and unfair practices. 
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190. Defendants’ unconscionable and deceptive acts and practices are likely to continue and will cause damage to Wyndham because they are currently soliciting Wyndham Owners through false and misleading advertisements and convincing them to immediately breach contractual obligations with Wyndham.  191. Defendants’ actions and/or omissions constitute unfair and/or deceptive practices in violation of the TCPA. 192. Defendants acted in a concerted effort with respect to the aforementioned violations of the TCPA. 193. Defendants’ actions resulted in an ascertainable loss of money and things of value. 194. At all times, Defendants acted willfully and maliciously in violating the TCPA. 195.  Defendants are jointly and severally liable to Wyndham for damages. 196. Pursuant to Tenn. Code § 47-18-109, Wyndham is entitled to damages, attorney’s fees, and costs. 197. Pursuant to Tenn. Code § 47-18-109(a)(3), Wyndham is entitled to treble damages for Defendants willful and knowing unfair and deceptive acts. 198. WHEREFORE, Wyndham respectfully requests the Court enter final judgment in its favor and against Defendants, and requests compensatory damages, special damages, treble damages, interest, attorneys’ fees and costs, entry of preliminary and permanent injunctive relief, and such additional and further relief this Court deems just and proper. 
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COUNT VI UNLAWFUL INDUCEMENT OF BREACH OF CONTRACT, Tenn. Code § 47-50-109   199. Wyndham adopts and realleges paragraphs 1 through 118 above as if fully set forth herein. 200. This is a cause of action for inducement of breach of contract pursuant to Tenn. Code § 47-50-109 and for damages in excess of $75,000.00, exclusive of interest, attorney’s fees and costs, and is within this Court’s jurisdiction. 201. Tenn. Code § 47-50-109 prohibits the inducement or procurement of a violation, refusal or failure to perform, or breach of a lawful contract, permitting the party injured by such breach to bring suit for any resulting damages.  The person procuring or inducing the breach is liable under the statute for treble the amount of damages resulting from the breach of the contract. 202. Tennessee courts have recognized that Tenn. Code § 47-50-109 embodies the same elements as the common-law tort for intentional interference with existing contractual relationships, prohibiting intentional interference with an existing contractual relationship where the defendant is aware of the contract, the defendant maliciously intended to induce breach of the contract, the defendant’s actions proximately caused a breach of the contract, and damages resulted from the defendant’s actions. 203. Wyndham has valid and legally enforceable contracts with third parties, Wyndham Owners. 204. Defendants have knowledge of those relationships. The very fact that Wyndham has a business relationship with the Wyndham Owners is the basis under which Defendants sought 

Case 3:18-cv-01399   Document 1   Filed 12/27/18   Page 57 of 59 PageID #: 57



 

58     

to establish a relationship with the Wyndham Owners and induce them to breach their legally binding contracts with Wyndham. 205. Defendants conspired with the intent to have Wyndham Owners violate the terms of their contracts or cancel their contracts.  In fact, advising clients to breach or terminate their contract with Wyndham is the centerpiece of Defendants’ business model. 206. Defendants solicit the Wyndham Owners with the motive and intention of inducing or causing them to breach their contracts with Wyndham and intend to harm Wyndham as a result. 207. Defendants maliciously intended to induce a breach of those contracts through Defendants’ inducement, persuasion, misrepresentation and other means, with the intent to harm Wyndham and for their own financial gain. 208. Defendants have intentionally and without justification or privilege interfered with Wyndham’s contracts by convincing Wyndham Owners to immediately stop making any further payments under their contracts without any legal basis. 209. As a direct and proximate result of Defendants’ intentional misconduct, including misrepresentations to Wyndham Owners that they could terminate or cancel their contracts and cease making payments to Wyndham, Wyndham Owners have breached their contracts with Wyndham under the guise of purporting to “terminate” or “cancel” their contractual relationship with Wyndham before the expiration of the terms of those contracts.  In reality, Wyndham Owners have defaulted on their contractually-owed payments, often resulting in the surrender and non-judicial foreclosure of their interest. 210. Defendants’ actions were not made in good faith, but rather were made with the intent and purpose to injure Wyndham or with reckless disregard for the attendant consequences 
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naturally, directly, and proximately resulting from Defendants’ actions and without reasonable grounds for Defendants to believe that their actions were justified and proper. 211. Defendants used improper means, acted with improper motive, acted improperly, willfully and/or maliciously and did not have any justification or privilege in procuring the breach of such contracts. 212. Defendants’ actions were undertaken for financial gain and/or to the detriment of Wyndham. 213. As a direct and proximate result of the foregoing, Wyndham suffered damages. 214. WHEREFORE, Wyndham respectfully requests the Court enter final judgment in its favor and against Defendants, and requests compensatory damages, treble damages pursuant to Tenn. Code § 47-50-109, interest, entry of preliminary and permanent injunctive relief, and such additional and further relief this Court deems just and proper.  Dated the 27th day of December, 2018.      Respectfully submitted,  s/ Joseph B. Crace, Jr.         Britt K. Latham (BPR # 023149) Joseph B. Crace, Jr. (BPR # 027753) Virginia M. Yetter (BPR # 031471) BASS BERRY & SIMS PLC 150 Third Avenue South; Suite 2800 Nashville, Tennessee  37201 Tel: (615) 742-6200 Fax: (615) 742-6293 blatham@bassberry.com jcrace@bassberry.com  vyetter@bassberry.com  
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