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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

SQUARE ONE DEVELOPMENT GROUP, 
INC., 

Plaintiff, 

vs.

WYNDHAM DESTINATIONS, INC.,  

and 

AMERICAN RESORT DEVELOPMENT 
ASSOCIATION,  

and 

AMERICAN RESORT DEVELOPMENT 
ASSOCIATION-RESORT OWNERS’ 
COALITION, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No: 4:20-cv-01366 

MEMORANDUM OF LAW IN SUPPORT OF WYNDHAM DESTINATIONS, INC.’S 
MOTION TO DISMISS OR TRANSFER VENUE 

Defendant Wyndham Destinations, Inc. (“WDI”), in support of its motion to dismiss or 

transfer the claims against WDI pursuant to Federal Rules of Civil Procedure 12(b)(2) and (3), 

13(a), and 28 U.S.C. §1404(a), states: 
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I. Background Information. 

Plaintiff Square One Development Group, Inc. (“Square One”) alleges that WDI’s 

website contains false information about Square One’s services. See Complaint, Ex. 2.1  WDI is 

a Delaware corporation with its principal place of business in Florida.  It is not “at home” in 

Missouri.  Therefore, this court cannot exercise general jurisdiction over WDI in Missouri.   Nor 

can the court exercise specific jurisdiction over WDI based on a website that can be viewed 

anywhere in the world using a computer with internet access.  

Alternatively, the court should dismiss Plaintiff’s claims against WDI because they are 

compulsory counterclaims in a pending lawsuit in Florida.  Plaintiff Square One filed this suit in 

an obvious attempt to muddy the waters and wrest jurisdiction and venue over Square One’s 

compulsory claims from the United States District Court for the Middle District of Florida, 

Orlando Division, where an action previously filed by Wyndham entities is pending against 

Square One.  See Wyndham Vacation Ownership, Inc., et al., v. Square One Development Group, 

Inc., Case No. 6:20-CV-643-Orl-37EJK (M.D. Fla.) (the “Florida Action”). A copy of the 

Second Amended Complaint in the Florida Action is attached hereto as Exhibit A.  The Florida 

Action and this suit address the same operative facts, the same allegations of wrongdoing, and 

involve the same evidence and witnesses to prosecute and defend both suits.   

In the alternative to dismissal, Square One’s claims against WDI should be transferred to 

the Florida Action in the interests of justice. Those interests include trying related litigation 

together, giving priority to the first-filed action, and the convenience of the parties and the 

witnesses. 

1 Defendant WDI removed this case to federal court. Therefore, WDI uses the federal nomenclature “Complaint,” 

as opposed to “Petition.” 
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a. The Florida Action. 

Wyndham, through several affiliates, filed suit against Square One for false and 

misleading conduct to induce Wyndham owners to improperly “cancel” their contracts with 

Wyndham.  See Second Amended Complaint, attached as Exhibit A.  The Florida Action alleges 

that Square One is involved in the “timeshare exit” industry and demands exorbitant upfront fees 

and promises results it cannot deliver, which results only in a breach of the owner’s contract with 

Wyndham.  Id. at ¶¶17-18.   

Square One is not party to the contracts that it falsely advertises it will cancel and 

“release” owners from the obligations of their contracts with Wyndham. Id. at ¶19. Among other 

things, Square One falsely claimed to timeshare owners that it was a “watchdog” for an industry 

trade association promoting the growth and development of the timeshare industry, despite 

having no affiliation with that trade association.  Id. at ¶30.  Square One also falsely advertised 

that it had an “A+” rating with the Better Business Bureau, prompting the BBB to send a cease 

and desist letter. Id. at ¶36. 

Based on Square One’s collective false and misleading advertising practices directed at 

Wyndham and its owners, the Wyndham entities sought relief in the Florida Action, including 

injunctive relief for violating the Lanham Act, 15 U.S.C. §1125(a)(1), violating Florida’s 

Deceptive and Unfair Trade Practices Act, and tortious interference with contractual relations.  

Square One is a party and is actively defending the Florida Action, which is in the early stages of 

discovery.  See Florida Action’s docket sheet, attached as Exhibit B. 

b. The Missouri Action. 

While defending the Florida Action, Square One filed this lawsuit (the “Missouri 

Action”) against WDI, the parent company to the affiliated Wyndham entities that are plaintiffs 
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in the Florida Action.  The Missouri Action, at its core, amounts to nothing more than a 

defensive response to the Florida Action akin to, “I did not do anything wrong, you did.”  

Square One makes no attempt to distinguish between the various Wyndham entities and 

broadly alleges that Wyndham engaged in false and misleading business practices.  This includes 

WDI’s on-line warnings to owners not to use Square One’s services. The resulting claims against 

WDI are nearly identical to those that Wyndham asserted against Square One in the Florida 

Action, including seeking injunctive relief and pursuing claims for violating the Lanham Act, 

tortious interference with business relations, libel per se, and injurious falsehood. (Doc. 1-1, at 

pp. 10-43). 

II. Defendant WDI Should be Dismissed for Lack of Personal Jurisdiction.  

The court lacks personal jurisdiction over WDI.  Personal jurisdiction may be either 

general or specific. Goodyear Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 919 

(2011).  To allege personal jurisdiction, “a plaintiff must state sufficient facts in the complaint to 

support a reasonable inference that the defendant can be subjected to jurisdiction within the 

state.” Dairy Farmers of Am., Inc. v. Bassett & Walker Int'l, Inc., 702 F.3d 472, 474-75 (8th Cir. 

2012) (citation, brackets and quotation marks omitted). “If the defendant controverts or denies 

jurisdiction, the plaintiff bears the burden of proving facts supporting personal jurisdiction.” Id.

(citation omitted). The plaintiff’s “showing must be tested, not by the pleadings alone, but by the 

affidavits and exhibits presented with the motions and in opposition thereto.” Id. (citation 

omitted). The facts here show that neither general nor specific jurisdiction exists regarding WDI.  

a. The court lacks general jurisdiction over WDI.  

General jurisdiction exists over a foreign corporation only when its “affiliations with the 

State are so ‘continuous and systematic’ as to render [it] essentially at home in the forum State.” 

Daimler AG v. Bauman, 571 U.S. 117, 139 (2014) (quoting Goodyear, 564 U.S. at 919). A 
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corporation generally is “at home” only in its place of incorporation and principal place of 

business.  Id. at 137-139.  Indeed, “in-state business . . . does not suffice to permit the assertion 

of general jurisdiction.” BNSF Ry. Co. v. Tyrrell, 137 S. Ct. 1549, 1559 (2017) (finding 

defendant’s activities were not “so substantial and of such a nature as to render [it] at home in 

[Montana]” because it was neither incorporated nor had its principal place of business in 

Montana, though it had more than 2,000 miles of railroad tracks and more than 2,000 employees 

in Montana).  

Here, the Complaint lacks any factual allegation that defendant WDI is “at home” in 

Missouri.  Defendant WDI is not incorporated or headquartered in Missouri.  See Declaration of 

Stacey Jagielski, attached as Exhibit C.  Accordingly, Defendant WDI’s connections with 

Missouri, if any, are not so “continuous and systematic” to render it essentially at home in 

Missouri.  See id.  General jurisdiction is, therefore, not present. 

b. The court lacks specific jurisdiction over WDI. 

Specific jurisdiction can only be exercised consistent with due process where the 

defendant’s in-state activities have “g[iven] rise to the liabilities sued on.” Daimler, 571 U.S. at 

138 (citation omitted).  The Supreme Court explained in Bristol-Myers Squibb Co. v. Superior 

Court of California, San Francisco County, 137 S. Ct. 1773 (2017):  

. . . to exercise specific jurisdiction, the suit must arise out of or 
relate to the defendant’s contacts with the forum. In other words, 
there must be an affiliation between the forum and the underlying 
controversy, principally, an activity or an occurrence that takes 
place in the forum State and is therefore subject to the State’s 
regulation. For this reason, specific jurisdiction is confined to 
adjudication of issues deriving from, or connected with, the very 
controversy that establishes jurisdiction. (citations, quotation 
marks and brackets omitted). 

“Specific personal jurisdiction can be exercised by a federal court in a diversity suit only if 

authorized by the forum state’s long-arm statute and permitted by the Due Process Clause of the 
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Fourteenth Amendment.” Dairy Farmers, 702 F.3d at 475 (citation omitted).  Under Missouri’s 

long-arm statute, a party submits to Missouri’s jurisdiction “as to any cause of action arising 

from,” inter alia, the “transaction of any business,” “making of any contract,” or “commission of 

a tortious act” within Missouri. §506.500.1, R.S.Mo.  WDI does not transact business or enter 

into contracts in Missouri with its timeshare owners.  See Ex. C. 

Here, Plaintiff’s jurisdictional allegation in paragraph 9 of the Complaint alleges that, 

“By publishing false and misleading statement on websites available in Missouri and elsewhere, 

and making verbal and written false and misleading misrepresentations to specific Square One 

clients which have caused those clients to terminate their relationship with Square One . . .”  The 

Complaint lacks specific facts alleging that WDI transacted any business, made any contract, or 

committed any tortious act in Missouri as to Square One.  Missouri law is clear that passive 

websites accessible anywhere are insufficient to invoke Missouri’s long-arm statute.  State ex rel. 

PPG Industries, Inc. v. McShane, 560 S.W.3d 888, 893 (Mo. banc 2018); see Ex. C.  Defendant 

WDI is not subject to specific jurisdiction in Missouri.  WDI should be dismissed.  

III. Square One’s Claims against WDI in the Missouri Action Should be Dismissed 
Because they are Compulsory Counterclaims in the Florida Action. 

Square One’s claims against WDI should also be dismissed because the claims in this suit 

are compulsory counterclaims in the Florida Action.  Federal Rule 13(a) provides that: 

A pleading must state as a counterclaim any claim that—at the time of its 
service—the pleader has against an opposing party if the claim: arises out of the 
transaction or occurrence that is the subject matter of the opposing party’s 
claim.... 

Fed.R.Civ.P. 13(a)(1)(A). 

Rule 13(a) was “designed to prevent multiplicity of actions and to achieve resolution in a 

single lawsuit of all disputes arising out of common matters. S. Constr. Co. v. U.S. ex rel. 

Pickard, 371 U.S. 57, 60 (1962).  The United States Supreme Court has reiterated that the 
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Federal Rules of Civil Procedure have a general and broad goal of “entertaining the broadest 

possible scope of action consistent with fairness to the parties; joinder of claims . . . is strongly 

encouraged.” United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 724 (1966).   

Eighth Circuit law instructs the court to apply the logical relation test, keeping in mind 

that one transaction “may comprehend a series of many occurrences, depending not so much 

upon the immediateness of their connection as upon their logical relationship (internal citation 

omitted).” Tullos v. Parks, 915 F.2d 1192, 1195 (8th Cir. 1990); Five Percent Nutrition, LLC v. 

Get Fit Fast Supplements, LLC, 391 F.Supp.3d 1093, 1096 (M.D. Fla. 2019) (Florida also 

employs the logical relationship test). A party’s failure to file compulsory counterclaims is a bar 

from having those claims heard. Tullos, 915 F.2d at 1196 (dismissing second action where 

claims should have been brought as compulsory counterclaim in first pending action); Bankcard 

Sys., Inc. v. Miller/Overfelt, Inc., 219 F.3d 770, 773 (8th Cir. 2000) (Rule 13 “functions as a 

means of bringing all logically related claims into a single litigation, through the penalty of 

precluding the later assertion of omitted claims”); 6 Charles Alan Wright, et al., Federal Practice 

and Procedure, §1418 (3d ed.) (“Ideally, once a court becomes aware than an action on its 

docket involves a claim that should be a compulsory counterclaim in another pending federal 

suit, it will stay its own proceedings or will dismiss the claim with leave to plead it in the prior 

action.”). 

The pending claims between Wyndham entities and Square One are inextricably 

intertwined.2 The Florida Action and Missouri Action involve mirror-like claims about whether 

the respective defendants’ business actions improperly targeted and harmed the other’s business. 

Both lawsuits require determination of whether either party’s actions toward the other violated 

2 In fact, the Wyndham entities filed a Supplemental Notice of Pendency of Other Actions in the Florida Action 
after Square One filed this suit in Missouri and WDI removed the case, notifying the federal court in Florida of 
this related action.  See Doc. #74 in Florida Action, Ex. B.
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the Lanham Act or otherwise constitute improper business practices.  Both cases involve the 

same circumstances, same disputes, and same legal theories and claims.  Each party alleges that 

the other has made false claims about the nature of the other’s business.  Resolution of Square 

One and Wyndham’s ongoing business dispute requires consideration of the parties’ relationship, 

their activities directed at one another, the basis for claims made about one another, the validity 

and efficacy of Wyndham’s Ovation program, and the resulting business impacts. The truth 

and/or falsity of Wyndham’s statements will be resolved in the Florida Action, thereby having a 

direct effect on claims involved in the Missouri Action. Moreover, there will be a significant 

overlap of witnesses and exhibits in both actions. 

The fact that WDI is not party to the Florida Action is of no consequence.  In Bankcard 

Sys., 219 F.3d at 770, the Eighth Circuit affirmed dismissal under similar circumstances.  In that 

case, a car dealer sued a company that purchased a vehicle. Two weeks later, two members of the 

purchasing company filed suit individually and on behalf of the purchasing company against the 

car dealer and several of its officers and employees. Id. at 772. In finding the customers’ claims 

in the second lawsuit to be compulsory counterclaims, the Eighth Circuit noted that, “For a 

counterclaim to be compulsory, it must be asserted by a party against an opposing party or 

someone in privity with that party (internal citations omitted).” Id. at 774. The Court rejected the 

customers’ argument that the difference in parties between the two lawsuits was dispositive on 

the issue, emphasizing that the focus is on whether the claims arise from the same transaction or 

occurrence and holding that any “same party” requirements are satisfied when the different 

parties are in privity with one another. Id.; Transamerica Occidental Life Ins. Co. v. Aviation 

Office of Am., Inc., 292 F.3d 384, 393 (3rd Cir. 2002) (“‘opposing party’ in Rule 13(a) should 

include parties in privity with the formally named opposing parties.”); Popp Telecom v. Am. 
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Sharecom, Inc., 210 F.3d 928, 939 (8th Cir. 2000) (collateral estoppel applies to bar relitigation 

of judgment where estopped party “was a privity or in privity with a party to the prior 

adjudication.”). 

WDI is the ultimate parent company of all the plaintiffs in the Florida Action.  See Ex. C.  

Resolution of the issues in the Florida Action will address the truth or falsity of statements made 

by Wyndham entities about Square One, which will have a direct effect on the Missouri Action, 

including but not limited to the libel per se and injurious falsehood claims.  Wyndham’s 

prosecution of the Florida Action and defense of the Missouri Action will both include evidence 

that Square One is also involved in litigation with various lawyers to whom Square One referred 

many Wyndham owners for breach of contract, fraud, and other causes of action, which will 

demonstrate the truth and validity of WDI’s statements and the falsity of Square One’s claims.   

Square One’s allegations in this suit relate broadly to Wyndham’s parent company’s 

website and other statements issued broadly by other Wyndham entities.  Similarly, Wyndham’s 

claims against Square One in the Florida Action do not distinguish between Wyndham entities.  

WDI is in privity with the plaintiffs in the Florida Action. See Ex. C.  The two actions are 

logically related, and Square One’s claims in the Missouri Action are compulsory counterclaims 

that must be pursued in the Florida Action.  See Keith A. Keisser Ins. Agency, Inc. v. Nationwide 

Mut. Ins. Co., 246 F.Supp.2d 833, 835-36 (N.D. Ohio 2003) (claims arising from the parties’ 

core relationship with one another, including claimed violations of the Lanham Act, are 

compulsory counterclaims under logical relation test even when they rely on different state or 

federal authority). Accordingly, this Court should dismiss Square One’s claims against WDI in 

the Missouri Action and rule those claims against WDI are compulsory counterclaims in Florida. 
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IV. Alternatively, the Missouri Action Should be Transferred to the Middle District of 
Florida, Orlando Division. 

If the Court does not dismiss Square One’s claims against WDI as compulsory 

counterclaims, the Court should transfer those claims for further proceedings in the Middle 

District of Florida pursuant to the first-filed rule and/or 28 U.S.C. § 1404(a) in the interests of 

justice. Those interests include trying related litigation together, giving priority to the first-filed 

action, and the convenience of the parties and witnesses. 

a. The First-Filed Rule Warrants Transfer to Florida. 

The Florida Action was filed first.  See Ex. A.  Under the “first-filed rule,” premised on 

federal comity, district courts have “discretion to transfer a case if an earlier-filed, related case 

involving the same parties and issues was filed in a different district.” Monsanto Tech. LLC v. 

Syngenta Crop Prot., Inc., 212 F.Supp.2d 1101, 1102 (E.D. Mo. 2002). “The two cases do not 

have to be identical but must have issues that substantially overlap.” Id. at 1102-03. The parties 

only need be “nearly identical;” there is no rigid requirement that they be exactly the same to 

qualify as parallel litigation.  LDM Group, LLC v. Catalina Marketing Corp., No. 4:08CV01425, 

2009 WL 1797873, at *2 (E.D. Mo. June 24, 2009) 

The first-filed rule applies in the absence of compelling circumstances and should be 

applied to promote judicial administration. Monsanto Tech, 212 F.Supp.2d at 1102-03.  It is 

more efficient and sensible to allow a single court to resolve the overlapping issues that exist in 

the case.  Advanced Phys. Therapy, LLC v. Apex Phys. Therapy, LLC, No. 17-3149-CV-S-BP, 

2017 WL 9717215, at *2 (W.D. Mo. July 6, 2017). 

Both pending cases involve allegations that the opposing party directed to the public 

untrue statements about the other and damaged their respective businesses.  Both suits involve 

the same and other similar legal theories.  Thus, the federal court in Florida should decide the 

Case: 4:20-cv-01366-SPM   Doc. #:  15   Filed: 10/12/20   Page: 13 of 17 PageID #: 263



10 

claims between Square One and Wyndham, particularly because res judicata and/or collateral 

estoppel would apply.  For instance, a determination in Florida that Square One violated the 

Lanham Act and committed illegal business activities would establish the truth or validity of 

Wyndham’s statements about Square One in defense of the libel per se and injurious falsehood 

claims in Missouri.  Likewise, any ruling that Wyndham’s actions toward Square One were 

proper or valid would likely have preclusive effect on Square One’s Lanham Act claim. 

b. Transfer Under 28 U.S.C. §1404(a) Is Also Warranted. 

28 U.S.C. §1404(a)  states, “For the convenience of parties and witnesses, in the interest 

of justice, a district court may transfer any civil action to any other district or division where it 

might have been brought. . .”  A request to transfer under this statute is distinct from a request to 

transfer under the first-filed rule.  Advanced Phys. Therapy, LLC, 2017 WL 9717215, at *2. 

When addressing a motion to transfer for the convenience of the parties, a court should 

consider “(1) the convenience of the parties, (2) the convenience of the witnesses, and (3) the 

interests of justice.”  Terra Int’l, Inc. v. Mississippi Chem. Corp., 119 F.3d 688, 691 (8th Cir. 

1997).  It is within the district court’s discretion to transfer a case to another venue pursuant to 

§1404(a), and this determination requires a case-by-case approach. Id.; Houk v. Kimberly-Clark 

Corp., 613 F.Supp. 923, 926 (W.D. Mo. 1985) (ruling a court may consider the convenience of 

the parties and witnesses, the availability of judicial process to compel the attendance of 

unwilling witnesses, the governing law, the relative ease of access to sources of proof, the 

possibility of delay and prejudice if a transfer is granted, and practical considerations such as 

where the case can be tried more efficiently and inexpensively) (citations omitted).  The party 

requesting transfer has the burden to show the relevant factors weigh in favor of transfer.  Dube 

v. Wyeth, 943 F.Supp.2d 1004, 1007 (E.D. Mo. 2013).  Although courts typically give deference 

to a plaintiff’s choice of forum, there is less deference required when the underlying events did 
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not occur in the chosen forum.  See id.; Ippert v. Schwan’s Home Service, Inc., No. 

4:10CV01947, 2011 WL 3444229, at *2 (E.D. Mo. Aug. 8, 2011).   

Transfer to the Middle District of Florida is appropriate.  Factors considered under the 

“interest of justice” prong include judicial economy. Terra Int’l, 119 F.3d at 696.  Under the 

“convenience” prong, factors include the accessibility of records and documents, the location 

where the conduct complained of occurred, the applicability of the governing law, and each 

state’s forum law.  See Ippert, 2011 WL 3444229, at *2.  Those factors weigh in favor of 

transferring the claims against WDI to the Florida Action’s venue. 

c. The Interests of Justice. 

The interests of justice weigh in favor of transfer.  When the underlying facts do not 

occur in the forum state, transfer is favored.  Ozarks Coca-Cola/Dr. Pepper Bottling Co. v. The 

Coca Cola Co., 2006 WL 696461, at *4 (W.D. Mo., March 17, 2006); see also, 17 Moore’s 

Federal Practice § 111.13[1][c] (“a motion to transfer to the district in which the events occurred 

is likely to succeed”). 

Here, Plaintiff’s claims arise out of WDI’s alleged actions that “are directed at consumers 

across the country.” (Doc 1-1, at ¶11(c)). This allegation does not support exclusive jurisdiction 

over the claims in Missouri, particularly when the claims arise out of, or relate to, the Florida 

Action based on Wyndham’s alleged acts occurring primarily in Florida, where the Wyndham 

entities are located. See Ex. C. Allowing two concurrent cases to proceed would result in 

duplicative discovery efforts and possible inconsistent rulings.  For instance, if both courts order 

injunctive relief, there is a risk that the relief could conflict. It also risks inconsistent decisions 

about whether the parties harmed each other’s businesses.   

It is a far better use of judicial resources to have one court preside over all issues brought 

by the parties (or those in privity with the parties) and decide all disputed issues in one case.  
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This also supports the “practical considerations” of litigating more expeditiously and 

inexpensively.  There is also no dispute that the federal court in Florida has personal jurisdiction 

over Square One, as Square One is currently defending the Florida Action.   

d. The Convenience of the Parties and the Witnesses. 

Square One and Wyndham are already litigating in Florida over alleged representations 

and their asserted truth or falsity under the Lanham Act.  Under the “convenience” prong, a court 

should consider the accessibility of records and documents, the location of the parties and 

witnesses, where the conduct complained of occurred, and the applicability of the governing law, 

and each state’s forum law.  Ippert, 2011 WL 3444229, at *2 (citations omitted).   

WDI is the parent company to the Wyndham affiliates and is “at home” in Florida based 

on its business activities conducted in Florida.  Individuals that would testify about Wyndham’s 

business operations, including both WDI and its affiliates in Florida, and Square One’s 

relationship with Wyndham, are located in Florida.  See Ex. C. The Florida Action is ongoing 

and is the most efficient means by which to resolve the parties’ disputes.  There is no evidence 

unique to Missouri or that could not be produced in Florida without any hardship, considering 

Square One is already litigating the Florida Action.  More importantly, transfer will not deprive 

Square One of its day in court.  Transfer will allow Square One to efficiently raise its disputes 

with WDI and other Wyndham entities (the real parties) in response to the Florida Action by 

utilizing ongoing discovery in Florida.  See Ex. C. 

V. Conclusion. 

The court should dismiss the claims against WDI, or in the alternative, transfer those 

claims to the Middle District of Florida pursuant to the first-filed rule and/or Federal Rules of 

Civil Procedure 12(b)(2) and (3), 13(a), and/or 28 U.S.C. §1404(a). 
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Dated:  October 12, 2020  

       ARMSTRONG TEASDALE LLP 

BY:  /s/ Pamela J. Winter
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