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STATEMENT REGARDING ORAL ARGUMENT 

Defendants Wyndham Vacation Resorts, Inc. (“Wyndham”), 

Worldmark, The Club (“Worldmark”), and Wyndham Resort 

Development Corporation (“WRDC,” and together with Wyndham and 

Worldmark, “Defendants”) respectfully request oral argument. See Fed. 

R. App. P. 34(a); 11th Cir. R. 28-1(c). 

Oral argument would assist the Court in reaching its decision 

because this case presents complex legal questions concerning 

arbitrability that the district court failed to adequately address in the 

decision on appeal. Further, whether the AAA can override the parties’ 

agreement to arbitrate is a novel issue with wide-ranging implications 

for all arbitrations conducted by an arbitral administrator.  
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INTRODUCTION 

The district court erroneously denied Defendants’ motion to compel 

arbitration despite the parties’ express agreement to arbitrate their 

disputes and the strong federal policy, codified in the Federal Arbitration 

Act (“FAA”), promoting arbitration. In particular, the district court 

deferred to the decision of the American Arbitration Association (“AAA”) 

declining to administer arbitrations against one of the three Defendants 

and – contrary to Eleventh Circuit law – held that none of the three

Defendants could enforce their contractual right to arbitration in any 

arbitral forum. The district court’s determination was erroneous for three 

independent reasons. 

First, the district court exceeded its jurisdictional authority by 

deciding, in the first instance, that the parties’ dispute was not 

arbitrable, despite the parties’ agreement to delegate such decisions to 

an arbitrator rather than a court or an arbitral administrator. The AAA 

declined to administer arbitration because it concluded that Wyndham 

had “failed to comply with AAA’s policies,” but the law in this Circuit is 

that the AAA’s administrative decisions are not binding and that its 

refusal to administer a claim does not defeat the parties’ agreement to 
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arbitrate. Rather, the district court should have enforced the parties’ 

contract, which requires arbitration of this dispute. 

Second, the district court erred in holding that the parties could not 

appoint a substitute arbitrator, as the FAA expressly permits when a 

specified arbitral forum becomes unavailable for any reason. The district 

court erroneously determined that an arbitral forum is unavailable only 

if it ceases to exist. The law, however, provides that an arbitral forum is 

unavailable if an administrator refuses to accept an arbitration, at which 

point a substitute must be appointed. Instead, the district court 

invalidated the parties’ agreement to arbitrate. 

Third, even assuming that the AAA was an available forum, the 

district court erred by not compelling arbitration before the AAA, given 

the parties’ unambiguous agreement to resolve all disputes by binding, 

individual arbitration and the uncontested evidence that the AAA would 

have administered this dispute if presented with a court order to do so. 

At the very least, the district court erred in concluding that Plaintiffs 

Diaz and Clark cannot be compelled to arbitrate. Those Plaintiffs – who 

signed contracts with Defendants Worldmark and WRDC – did not 

attempt to arbitrate their claims before bringing suit, and there are no 
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allegations and no evidence that any prior arbitrations against those 

Defendants had been rejected. 

The district court’s decision should be reversed, and this case 

should be remanded with instruction to compel individual arbitrations 

consistent with the parties’ contract, the FAA, and Eleventh Circuit 

precedent. 
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STATEMENT OF JURISDICTION

This is an interlocutory appeal of a decision by the Honorable Paul 

G. Byron of the United States District Court for the Middle District of 

Florida denying Defendants-Appellants’ Motion to Compel Arbitration, 

pursuant to Federal Rule of Appellate Procedure 3 and 9 U.S.C. § 

16(a)(1)(A)-(B); see Griggs v. Kenworth of Montgomery, Inc., 775 F. App’x 

608, 611 (11th Cir. 2019) (the “FAA permits immediate appeal of an order 

denying a motion to compel arbitration without prejudice”). 



5 

STATEMENT OF THE ISSUES 

1. Did the district court err in denying Defendants’ motion to 

stay the litigation under Section 3 of the FAA and compel arbitration 

under Section 4 of the FAA given that: 

a. the parties’ arbitration agreement expressly requires an 

arbitrator – not a court – to decide the threshold issue of 

the validity and enforceability of the contractual 

arbitration clause? 

b. the AAA’s administrative determination that the 

parties could proceed to litigation was nonbinding? 

2. Did the district court err in refusing to appoint a substitute 

arbitrator under Section 5 of the FAA based on its determination that the 

AAA remained “available” given the Eleventh Circuit’s contrary holding 

that an arbitral forum’s refusal to administer an arbitration renders it 

“unavailable” and permits the appointment of a substitute arbitrator. 

3. Even if the AAA was “available,” did the district court err by: 

a. declining to compel all Plaintiffs to arbitration with the 

AAA notwithstanding their unambiguous agreement to 

arbitrate any dispute arising from their contracts? 
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b. declining to compel arbitration for Plaintiffs Diaz and 

Clark given that they purchased a timeshare interest 

from Defendants Worldmark and WRDC but did not 

attempt to arbitrate their dispute and did not allege that 

the AAA refused to administer arbitrations from those 

Defendants. 
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STATEMENT OF THE CASE 

I. The Underlying Dispute 

Defendants Wyndham and WRDC operate timeshare ownership 

programs, such as Defendant Worldmark, which include over 200 resorts 

worldwide. Doc. 1 ¶ 29. Timeshare owners purchase points that can be 

used to book accommodations at these and other affiliated resorts around 

the world. Id. ¶ 32. 

Plaintiffs Bedgood, Brandon, Heil-Brandon, Matthews, Smith, and 

Harper signed agreements with Wyndham for the purchase of Wyndham 

timeshare interests. Id. ¶¶ 20–22, 24; see id. at Exs. E, F, G, I. Plaintiffs 

Diaz and Clark signed an agreement with Worldmark and WRDC for the 

purchase of a Worldmark timeshare interest. Id. ¶ 23; see id. at Ex. H. 

All of the Plaintiffs allege that they would not have purchased their 

timeshare interests if they had known that unnamed “destinations” they 

“desired” would be “unavailable” at some unspecified point in time when 

Plaintiffs requested them. Id. ¶¶ 36, 45–49. Plaintiffs allege claims for 

breach of contract and fraudulent inducement by omission on behalf of 

two putative classes of timeshare purchasers. Id. ¶¶ 53–54; 78–90. 
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All Plaintiffs concede that each of their agreements with 

Defendants requires binding, individual arbitration, that their claims are 

within the scope of this mandatory arbitration clause, and that the FAA 

governs the arbitrability of this dispute. See id. ¶¶ 12–15. They 

nevertheless argue that the arbitration clause is unenforceable because 

the AAA – the arbitration administrator referenced in their agreements 

– had previously refused to administer any arbitrations against one of 

the Defendants. Id. ¶¶ 2–6, 9, 81, Prayer for Relief at C. 

II. The Parties’ Agreement to Arbitrate 

Plaintiffs’ timeshare purchase agreements contain an identical 

“mandatory arbitration clause.” Id. ¶ 15. 

PLEASE READ THIS PROVISION OF THE 
AGREEMENT CAREFULLY. IT PROVIDES 
THAT CERTAIN DISPUTES MUST BE 
RESOLVED BY BINDING ARBITRATION. IN 
ARBITRATION YOU GIVE UP THE RIGHT 
TO GO TO COURT, INCLUDING THE RIGHT 
TO A JURY AND THE RIGHT TO 
PARTICIPATE IN A CLASS ACTION OR 
SIMILAR PROCEEDING. IN ARBITRATION, 
A DISPUTE IS RESOLVED BY AN 
ARBITRATOR INSTEAD OF A JUDGE OR 
JURY. ARBITRATION PROCEDURES ARE 
SIMPLER AND MORE LIMITED THAN 
COURT PROCEDURES, AND ARE SUBJECT 
TO VERY LIMITED REVIEW. 
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34. Dispute Resolution/Arbitration. Any 
Disputes between the Parties shall be resolved as 
follows: 

(a) Definition of Disputes. The Parties agree 
that any dispute, claim, suit, demand or 
controversy arising out of or relating to this 
Agreement (any “Dispute”) shall be determined 
exclusively and finally by individual arbitration, 
except as specified below. . . .1

(b) Neutral Arbitrator/No Jury. Any Dispute 
will be submitted to a neutral arbitrator, for a final 
and binding determination, known as an award. 
The arbitrator is an independent decision maker, 
appointed by the American Arbitration 
Association (“AAA”), who reviews and weighs 
evidence provided by both Parties, and issues an 
award enforceable in court. Decisions by an 
arbitrator are subject to very limited review by a 
court. Except as expressly provided below in this 
Dispute Resolution/Arbitration clause, the Parties 
waive and relinquish any and all rights to have a 
court or a jury resolve any Dispute. The Parties 
expressly waive any right to a jury trial. 

* * * 

(e) Applicable Rules/Location. This arbitration 
agreement is governed by the Federal Arbitration 
Act (9 U.S.C. § 1 et seq.). The arbitration shall be 
administered by the AAA under its Consumer 

1 A “Dispute” is defined as “any claim regarding any breach, termination, 
enforcement, interpretation or validity of this Agreement, any claim arising 
out of or related to the marketing, purchase, and/or use of Owner’s Ownership, 
Owner’s use of Seller’s properties, and/or Owner’s participation in any 
activities/events sponsored, organized, or made available by Seller.” Id. at Exs. 
E, F, G, I ¶ 34(a); id. at Ex. H ¶ 29(a). 
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Arbitration Rules, . . . . The arbitration shall be 
held in the County of Orange, State of Florida, 
unless the Parties agree to another location in 
writing, or the arbitrator decides to hold a 
telephonic hearing, to reach a decision based solely 
on the parties’ submission of documents, or to 
designate another location reasonably convenient 
for the Parties. In the event of any conflict between 
the AAA Rules and this Agreement, the provisions 
of this Agreement shall be controlling. 

Doc. 1 ¶ 12; see id. at Exs. E, F, G, I ¶ 34; id. at Ex. H ¶ 29 (all emphasis 

in original). 

Each agreement also contains a severability clause stating that “[i]f 

any portion of this Agreement is deemed invalid or unenforceable, the 

remainder of the Agreement shall remain in force.” Id. at Exs. E, F, G, I 

¶ 37; id. at Ex. H ¶ 31.  

III. The Federal Arbitration Act 

Section 3 of the FAA states that in any action with an arbitrable 

issue, the trial court:  

shall on application of the parties stay the trial of 
action until such arbitration has been had in 
accordance with the terms of the agreement, 
providing the applicant for the stay is not in 
default in proceeding with such arbitration.  

9 U.S.C. § 3. “Under § 3, a party may apply to a federal court for a stay 

of the trial of an action ‘upon any issue referable to arbitration under an 
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agreement in writing for such arbitration.’” Rent-A-Center, W., Inc. v. 

Jackson, 561 U.S. 63, 68 (2010). 

Section 4 of the FAA provides that:  

A party aggrieved by the alleged failure, neglect, 
or refusal of another to arbitrate under a written 
agreement for arbitration may petition any United 
States district court . . . for an order directing that 
such arbitration proceed in the manner provided 
for in such agreement. 

9 U.S.C. § 4. 

Section 5 of the FAA allows that: 

if no method [of naming or appointing an 
arbitrator or arbitrators or an umpire] be provided 
. . . or if a method is provided and any party thereto 
shall fail to avail himself of such method, or if for 
any other reason there shall be a lapse in the 
naming of an arbitrator. . . then upon the 
application of either party to the controversy the 
court shall designate and appoint an arbitrator . . . 

9 U.S.C. § 5. 

IV. Plaintiffs’ Contentions Regarding Arbitration 

Three of the eight Plaintiffs – Bedgood, Brandon, and Heil-Brandon 

– alleged that prior to filing the Complaint, they attempted to initiate 

arbitration with the AAA against Defendant Wyndham. Doc. 1 at Exs. A, 

B. They further alleged that they received letters from the AAA declining 

to administer “this claim and any other claims between [Wyndham] and 
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its consumers at this time” because “[p]rior to the filing of this 

arbitration, [Wyndham] failed to comply with the AAA’s policies 

regarding consumer claims.” Id. The letters – and the rest of the record – 

are silent as to the specific policies referenced by the AAA. 

The five remaining Plaintiffs, however, did not allege that they 

attempted to initiate arbitration, arguing instead that the arbitration 

clause is “not enforceable” because the AAA “will not hear any 

arbitrations between [Wyndham] and any consumers.” Id. ¶¶ 9, 16. There 

are no allegations that any Plaintiff attempted to initiate arbitration 

against either Worldmark or WRDC before the AAA or any other arbitral 

body, and no allegations or evidence in the record that the AAA has 

previously declined to administer any arbitration against Defendants 

Worldmark or WRDC. 

PROCEDURAL HISTORY 

On May 10, 2021, Defendants filed a Motion to Compel Arbitration. 

Doc. 11. Plaintiffs filed a response in opposition to the Motion, 

Defendants filed a reply, and Plaintiffs filed a Sur-Reply. Docs. 13, 19, 

23. Defendants filed a Notice of Supplemental Authority alerting the 

Court to a recent on-point decision, Ciccio v. SmileDirectClub, LLC, 2 
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F.4th 577, 586 (6th Cir. 2021), Doc. 27, and Plaintiffs filed a Notice of 

Supplemental Authority pointing to the dissent in Ciccio. Doc. 30.  

On September 21, 2021, Magistrate Judge Daniel C. Irick issued a 

Report and Recommendation (“R&R”), recommending that the district 

court compel arbitration before the AAA and stay the case. Doc. 48. The 

R&R concluded that Plaintiffs had conceded that the AAA was an 

available forum and failed to prove that Defendants waived their right to 

arbitration or breached their contract. Id. at PageID 676 & n.3, 678–84. 

Plaintiffs filed their objection, and Defendants filed a response in support 

of the R&R, to which Plaintiffs replied. Docs. 49, 50, 53.  

On March 30, 2022, the district court set aside the R&R and denied 

Defendants’ motion to compel arbitration. Doc. 57 at PageID 850, 863.2

The district court reasoned that it need not decide whether Defendants 

waived their arbitration right or breached their agreement to arbitrate 

2 Courts “undertake a two-step inquiry when considering a motion to compel 
arbitration.” Obremski v. Springleaf Fin. Servs., Inc., 2012 WL 3264521, at *2 
(M.D. Fla. Aug. 10, 2012) (quoting 9 U.S.C. § 2). First, they “[d]etermine 
whether the parties agreed to arbitrate the claims at issue,” and then, 
“whether legal constraints external to the parties’ agreement foreclosed the 
arbitration of those claims.” Id. (citing Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, Inc., 473 U.S. 614, 626–28 (1985)). Plaintiffs conceded that 
their claims fall under the arbitration agreement, so the “only question” before 
the district court was whether any “legal constraints external to the Agreement 
. . . would foreclose the arbitration of these claims.” Doc. 57 at PageID 856. 
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(the Magistrate Judge concluded that Defendants had not done so) 

because “the FAA alone forecloses the Court from compelling arbitration 

in this case.” Id. at PageID 857. 

First, the district court concluded that Defendants could not 

“properly request the court to stay litigation” under Section 3 of the FAA 

because Defendants were “in default with the arbitration proceedings.” 

Id. at PageID 858 & n.6. According to the district court, a party defaults 

in arbitration “from failing to follow the rules of the designated forum.” 

Id. at PageID 858 (citing Default, BLACK’S LAW DICTIONARY (10th 

ed. 2014)). The district court concluded that the “letters from the AAA 

refusing to arbitrate these claims and all future arbitrations between 

Defendants and its consumers” were evidence that Defendants “failed to 

comply with AAA’s policies,” “demonstrating that Defendants are in 

default with their contractually chosen forum.” Id. at PageID 858-59.3

Second, the district court concluded that it could not compel 

arbitration under Section 4 of the FAA because Section 4 requires that 

“the party being compelled into arbitration either ‘fail[ed], neglect[ed], or 

3 None of the correspondence cited by the Court mentioned Defendants 
Worldmark or WRDC. See Doc. 1 at Exs. A, B. 
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refus[ed]’ to arbitrate their initial claims” but “in this case, Plaintiffs 

originally tried to seek relief through arbitration and the AAA refused to 

arbitrate their claims and all future claims with Defendants due to 

Defendants’ failure to comply with its rules[.]” Id. at PageID 859–60. 

Accordingly, the district court reasoned that “Defendants cannot now 

argue that they are aggrieved by Plaintiffs’ failure to arbitrate” and 

Section 4 of the FAA could not apply. Id. at PageID 860. 

But the district court did not reconcile this reasoning with the fact 

that only three of the eight Plaintiffs attempted to arbitrate their claims, 

see Doc. 1 at Exs. A, B, stating only that it would not require other 

Plaintiffs to pursue what the Court viewed as a futile effort to arbitrate, 

see Doc. 57 at Page ID 860 n.9. The district court also ignored that none 

of the Plaintiffs had attempted to pursue arbitration against Worldmark 

or WRDC, and the lack of any allegations or evidence that any previous 

arbitrations against those Defendants had been declined. Id.

Finally, the district court concluded that Section 5 of the FAA, 

which permits a court “to appoint a substitute arbitrator where for any [] 

reason there shall be a lapse in the naming of an arbitrator,” was 

“irrelevant” because “the parties have both asserted the AAA remains . . . 
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available” and because “upon the Court’s review, the AAA is an available 

forum if it were not for Defendants’ negligent failure to follow the AAA’s 

rules.” Doc. 57 at PageID 862 (citations and quotation marks omitted).4

Defendants filed a timely notice of appeal. Doc. 65. 

STANDARD OF REVIEW 

Denial of a motion to compel arbitration is reviewed de novo. Attix 

v. Carrington Mortg. Servs., LLC, 35 F.4th 1284, 1293 (11th Cir. 2022). 

The district court’s factual findings are reviewed for clear error. Freeman 

v. SmartPay Leasing, LLC, 771 F. App’x 926, 931 (11th Cir. 2019). 

Arbitration is a matter of contract governed by the FAA. Rent-A-

Center, 561 U.S. at 67; see 9 U.S.C. § 1 et seq. The FAA was designed “to 

ensure that private arbitration agreements are enforced according to 

their terms.” AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 344 

(2011). While “[t]he FAA places arbitration agreements on equal footing 

with all other contracts,” it “sets forth a clear presumption – a national 

policy – in favor of arbitration.” Parm v. Nat’l Bank of California, N.A., 

835 F.3d 1331, 1334 (11th Cir. 2016) (internal quotation marks omitted). 

4 The district court declined to reach whether Plaintiffs should be allowed 
discovery into waiver or breach of the arbitration clause because such evidence 
would not have been relevant to the court’s ruling. Doc. 57 at PageID 855 n.4. 
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This “liberal federal policy favoring arbitration” requires courts to 

“rigorously enforce agreements to arbitrate.” Mitsubishi Motors Corp. v. 

Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 625–26 (1985) (internal 

quotation marks omitted); see id. at 626 (“as with any other contract, the 

parties’ intentions control, but those intentions are generously construed 

as to issues of arbitrability”). 

Any doubts as to the scope of the arbitration provision “should be 

resolved in favor of arbitration.” Moses H. Cone Mem’l Hosp. v. Mercury 

Constr. Corp., 460 U.S. 1, 24–25 (1983). Confronted with the type of broad 

arbitration provision at issue in this case, a district court may deny a 

motion to compel arbitration only when “it may be said with positive 

assurance that the arbitration clause is not susceptible of an 

interpretation that covers the asserted dispute.” Litton Fin. Printing 

Div., Litton Bus. Sys. v. NLRB, 501 U.S. 190, 209 (1991). 

SUMMARY OF ARGUMENT 

The district court’s ruling was erroneous for three reasons, each of 

which warrants reversal. 

First, the district court erred by assuming that it, rather than an 

arbitrator, was the appropriate decision maker as to this threshold issue 
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of arbitrability. But the parties’ agreement provides that “any dispute” – 

including the “interpretation or validity of [their] Agreement” – would be 

“determined exclusively and finally by individual arbitration[.]” Doc. 1 at 

Exs. E, F, G, I ¶ 34; id. at Ex. H ¶ 29; see Attix, 35 F.4th at 1298 (finding 

in similar circumstances that “the arbitrator” – not a court – “should 

decide whether the arbitration clause [applies]”).  

Relatedly, the district court erred by deferring to the AAA’s 

administrative determination that Defendants violated the AAA 

Consumer Rules to find that Defendants “defaulted” under the FAA and 

were not “aggrieved” by Plaintiffs’ failure to arbitrate, foreclosing 

Defendants from compelling arbitration. See Doc. 57 at PageID 859–60; 

9 U.S.C. §§ 3, 4. An arbitral administrator such as the AAA may not re-

write or void the terms of the parties’ arbitration clause and its 

“administrative determination” that a party’s contract is “non-compliant” 

“is not binding on this Court.” Kaspers v. Comcast Corp., 631 F. App’x 

779, 783 (11th Cir. 2015); see Szuts v. Dean Witter Reynolds, Inc., 931 F. 

2d 820, 832 (11th Cir. 1991) (express terms of parties’ contract supersede 

the arbitration administrator’s rules); see also Ciccio, 2 F.4th at 586 

(same; AAA’s administrative determination of breach not binding).
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Second, the district court erred in determining that the parties had 

conceded that the AAA was “available” and therefore Defendants were 

unable to rely on Section 5 of the FAA to request appointment of a 

substitute arbitrator. Doc. 57 at PageID 862–63. Defendants made no 

such concession. Moreover, the district court failed to reconcile its 

determination with this Court’s holding that an arbitral forum is 

unavailable when an administrator refuses to proceed with an 

arbitration. Kaspers, 631 F. App’x at 783 (rejecting argument “that [the] 

AAA’s refusal to arbitrate claims from Comcast because of a non-

compliant damages provision renders the arbitration provision invalid or 

unenforceable”). The AAA’s unavailability required the district court to 

appoint a substitute arbitrator. Id.; see Brown v. ITT Consumer Fin. 

Corp., 211 F.3d 1217, 1222 (11th Cir. 2000) (FAA Section 5 requires 

appointment of a substitute arbitrator when the specified forum is 

“unavailable” and not “integral” to the agreement to arbitrate). 

Third, even assuming the AAA was available, the district court 

erred by not compelling arbitration before the AAA despite the parties’ 

unambiguous agreement to arbitrate. The AAA Consumer Rules 

expressly provide that it will administer arbitration pursuant to a court 
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order notwithstanding any discrepancy between its rules and the parties’ 

agreement. At the very least, the district court erred in concluding that 

Plaintiffs Diaz and Clark were not required to file arbitration demands 

with the AAA before filing suit. Diaz and Clark purchased their 

timeshare interests from Defendants Worldmark and WRDC. Plaintiffs 

did not allege or present any evidence showing that the AAA refused to 

administer arbitrations against these Defendants. The district court 

therefore had no basis to conclude that Diaz and Clark were excused from 

attempting to arbitrate their dispute in the first instance. 

ARGUMENT 

I. The District Court Erred in Deferring to the AAA’s 
Conclusion That The Parties’ Arbitration Provision Was 
Unenforceable. 

The district court declined to compel arbitration, notwithstanding 

the parties’ unambiguous agreement to arbitrate, based on the AAA’s 

administrative conclusion that Plaintiffs’ contracts were at odds with its 

Consumer Rules. The district court’s deference to the AAA’s nonbinding 

determination on an issue of contract interpretation – as opposed to the 

binding determination of an arbitrator – was reversible error for three 

independent reasons. 
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The District Court Exceeded Its Authority In Deciding 
That The Parties’ Arbitration Provision Was 
Unenforceable Because The Issue Of Arbitrability Was 
Delegated To An Arbitrator.  

In deferring to the AAA’s unilateral determination that the 

arbitration provision at issue was at odds with its Consumer Rules and 

holding that Defendants were thus in “default” with their arbitration 

obligation, the Court erroneously assumed that it had the authority to 

decide the threshold question of whether the arbitration provision was 

valid and enforceable. The parties’ agreement requires that “any 

disputes” about, among other things, the “enforcement, interpretation or 

validity of [the parties’] Agreement” would be “determined exclusively 

and finally by individual arbitration” – not by a court or arbitration 

administrator such as the AAA. See Doc. 1 at Exs. E, F, G, I ¶ 34; id. at 

Ex. H ¶ 29. The Court should have compelled arbitration so that an 

arbitrator could have decided the threshold issue of arbitrability, as the 

parties’ contract provided. 

A district court is to “decide who decides whether the parties will 

arbitrate” when there is a “dispute whether an arbitrator should 

arbitrate arbitrability.” Attix, 35 F.4th at 1288. Like in this case, the 

parties in Attix agreed to arbitrate “any dispute arising from” the 
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underlying agreement. Id. Also like in this case, the arbitration provision 

in Attix incorporated the AAA Consumer Rules. See id. at 1288–91, 97. 

And, like in this case, the arbitration provision in Attix stated that “[t]he 

arbitrator shall also decide what is subject to arbitration unless 

prohibited by law.” Id. at 1291. The Court explained that this “agreement 

to arbitrate threshold arbitrability issues is often called a ‘delegation’ 

agreement, because it delegates the resolution of disputes about the 

arbitrability of the parties’ claims to an arbitrator.” Id. at 1295.  

A district court normally decides threshold disputes about 

arbitrability in the absence of a delegation provision. However, “if the 

court finds that the parties have clearly and unmistakably agreed to 

delegate questions of arbitrability to an arbitrator, it must respect the 

parties’ decision as embodied in the contract.” Id. at 1296 (internal 

quotation marks omitted). “Just as a court may not decide a merits 

question that the parties have delegated to an arbitrator, a court may not 

decide an arbitrability question that the parties have delegated to an 

arbitrator.” Id. (internal quotation marks omitted).  

In Attix, this Court set out a legal framework for district courts to 

determine who can decide the enforceability of an arbitration agreement. 
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“First, we consider whether the parties clearly and unmistakably agreed 

to delegate questions of arbitrability to an arbitrator.” Id. at 1296. 

“Second, we consider whether [the party opposing arbitration] has 

specifically challenged the enforceability of the parties’ delegation 

agreement.” Id. This Court determined that the parties had delegated 

threshold arbitrability questions to an arbitrator for two independent 

reasons: (1) the express delegation clause in the parties’ contract, and 

(2) the incorporation of the AAA’s Consumer Rules. See id at 1296–97 (“In 

each of these two provisions, [the parties] clearly and unmistakably 

agreed to delegate questions of arbitrability to an arbitrator”). 

A delegation clause in the parties’ agreement to arbitrate “clearly 

and unmistakably” manifests the parties’ agreement to delegate the 

threshold question of arbitrability to an arbitrator. Attix, 35 F.4th at 

1297. “By committing issues about ‘what is subject to arbitration’ to an 

arbitrator’s review, the provision clearly and unmistakably sends 

threshold arbitrability disputes to an arbitrator instead of a court.” Id.

(collecting cases). Accordingly, this Court concluded that the district 

court erred in construing the arbitrability of the dispute because “[w]here 

an arbitration agreement contains a delegation provision – committing 
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to the arbitrator the threshold determination of whether the agreement 

to arbitrate is enforceable – the courts only retain jurisdiction to review 

a challenge to that specific provision.” Id. at 1303 (quoting Parnell v. 

CashCall, Inc., 804 F.3d 1142, 1144 (11th Cir. 2015)). 

This Court’s analysis in Attix was buttressed by the contract’s 

incorporation of the AAA Consumer Rules. See id. at 1297 (parties’ 

arbitration clause stated that “the arbitration will be administered by 

American Arbitration Association (‘AAA’) under its Consumer 

Arbitration Rules”). Specifically, Consumer Rule 14 gives the arbitrator 

“the power to rule on his or her own jurisdiction, including any objections 

with respect to the existence, scope, or validity of the arbitration 

agreement” and “the power to determine the existence or validity of a 

contract of which an arbitration clause forms a part.” AAA Consumer R. 

14, Doc. 13-4 at PageID 205. 

By incorporating this rule into their contract, the parties agreed 

that an arbitrator, not a court, should decide the threshold question of 

arbitrability. Attix, 35 F.4th at 1297; see Spirit Airlines, Inc. v. Maizes, 

899 F.3d 1230, 1233 (11th Cir. 2018); U.S. Nutraceuticals, LLC v. 

Cyanotech Corp., 769 F.3d 1308, 1311 (11th Cir. 2014) (“[W]hen parties 
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incorporate the rules of the [AAA] into their contract, they clearly and 

unmistakably agree that the arbitrator should decide whether the 

arbitration clause [applies]”); Terminix Int’l Co., LP v. Palmer Ranch Ltd. 

P’ship, 432 F.3d 1327, 1332 (11th Cir. 2005) (same). Incorporation of the 

AAA rules in an arbitration provision requires compelling arbitration on 

threshold arbitration issues “even if no other delegation language appears 

elsewhere in the contract.” Attix, 35 F.4th at 1298 (emphasis added). 

Finally, the plaintiff in Attix did not “‘directly’ or ‘specifically’ 

challenge the validity or enforceability of [the] delegation agreement” 

because “the substantive nature of the [plaintiff’s] challenge” did not 

“meaningfully go[] to the parties’ precise agreement to delegate threshold 

arbitrability issues.” Id. at 1304 (collecting cases). Rather, the plaintiff 

challenged the arbitration provision as a whole, which was insufficient 

as a matter of law to invalidate the delegation provision. Id. The case was 

remanded with instruction to compel arbitration so that an arbitrator 

could decide the threshold issue of arbitrability. Id. 

In this case, the district court failed to even make the predicate 

determination of whether the parties delegated the resolution of 

arbitrability questions to an arbitrator. Instead, the district court 
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adopted – without analysis – the AAA’s non-binding administrative 

determination that Defendants’ arbitration clause was inconsistent with 

the AAA’s Consumer Rules and found that Defendants “are in default 

with their contractually chosen forum.” Doc. 57 at PageID 859.  

In adopting the AAA’s conclusion, the district court erroneously 

exceeded its jurisdiction by deciding the threshold issue of arbitrability. 

In this case, like in Attix, the parties’ arbitration provision delegated to 

the arbitrator the threshold question of the “enforcement, interpretation 

or validity of [the parties’] Agreement” and stated that “[t]he arbitration 

shall be administered by the AAA under its Consumer Arbitration 

Rules[.]” Doc. 1 at Exs. E, F, G, I ¶ 34; id. at Ex. H ¶ 29. The express 

delegation provision and the incorporation of the AAA’s Consumer Rules 

unmistakably indicates the parties’ agreement to confer jurisdiction to 

the arbitrator to determine the threshold question of arbitrability.  

As a matter of law, Plaintiffs cannot overcome the delegation 

provision in the parties’ agreements. Plaintiffs challenged only “the 

enforceability of the parties’ arbitration agreement as a whole – 

but not specifically to the enforceability of the delegation clause[.]” Attix, 

35 F.4th at 1305 (collecting cases where challenges were limited to the 
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“entire agreement”). “Because the substance of [Plaintiffs’] challenge was 

not ‘specific to the delegation provision,’” the district court should have 

“enforced the delegation provision as written,” and its failure to do so was 

error. Id.

This Court should reverse and remand this matter with 

instructions for the district court to compel arbitration so that an 

arbitrator can resolve the threshold question of arbitrability. Id.; see 

Rent-A-Center, 561 U.S. at 68.

The AAA Cannot Undermine The Parties’ Clear And 
Unambiguous Agreement To Arbitrate.  

Even if it was proper for the district court to decide the threshold 

issue of arbitrability, the court erred by adopting, without analysis, the 

AAA’s conclusion that “[Defendants] failed to comply with AAA’s policies 

regarding consumer claims.” Doc. 57 at PageID 853. Relying solely on the 

AAA’s conclusion, the district court held that “Defendants are in default 

with their contractually chosen forum” and accordingly may not invoke 

Section 3 of the FAA to stay the litigation, and that Defendants were not 

“aggrieved” by Plaintiffs’ “failure to arbitrate this case” and accordingly 

may not invoke Section 4 of the FAA to compel arbitration. Id. at PageID 

859–60 (crediting the AAA’s determination that Defendants “fail[ed] to 
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comply with its rules” and validating AAA’s “refus[al] to arbitrate” this 

dispute).5

The FAA requires courts to enforce arbitration agreements 

“according to their terms.” Concepcion, 563 U.S. at 344. In construing 

contractual provisions to arbitrate, “the parties’ intentions control,” but 

“those intentions are generously construed as to issues of arbitrability,” 

Mitsubishi Motors, 473 U.S. at 625–26. Courts must “rigorously enforce 

agreements to arbitrate” to employ the FAA’s “clear presumption . . . in 

favor of arbitration.” Parm, 835 F.3d at 1334. By prioritizing the AAA’s 

determination over the parties’ contractual agreement to arbitrate, the 

district court contravened the strong pro-arbitration policy underlying 

the FAA and this Court’s prior authorities. 

This Court’s decision in Kaspers is on point. There, “the AAA 

refused to arbitrate the claim” submitted by plaintiff because it concluded 

that defendant’s “arbitration provision had a ‘material or substantial 

deviation’ from AAA rules [.]” 631 F. App’x at 780. On review, this Court 

held that the “AAA’s administrative determination is not binding” and 

5 The district court’s analysis relied on John B. Goodman Limited Partnership 
v. THF Construction, Inc., 321 F.3d 1094 (11th Cir. 2003), but Defendants 
cannot find in that case the passage quoted by the district court. 
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rejected the plaintiffs’ argument “that [the] AAA’s refusal to arbitrate 

claims from [the defendant] because of a non-compliant damages 

provision renders the arbitration provision invalid or unenforceable.” Id. 

at 783 (affirming grant of motion to compel arbitration).6

Similarly, in Szuts, this Court held that when interpreting an 

arbitration clause, “the arbitration rules are incorporated only to the 

extent they do not conflict with the express provisions of the arbitration 

agreement.” 931 F. 2d at 832. The panel reasoned that “because 

arbitration is a creature of contract, the parties, when incorporating any 

set of arbitration rules by reference in an arbitration agreement, are free 

to include provisions in conflict with certain provisions of rules 

incorporated by reference[.]” Id. at 831. This does not undermine the 

parties’ agreement to arbitrate. See id.

Other courts agree. In Ciccio, the Court of Appeals for the Sixth 

Circuit held that a district court abused its discretion by deferring to the 

6 Likewise, in Freeman, this Court evaluated whether a party waived its 
arbitration right where the arbitration agreement was “inconsistent with 
JAM’S Consumer Minimum Standards.” 771 F. App’x at 933. Instead of 
deferring to JAMS’ determination, the court analyzed de novo whether “the 
provisions of the parties’ arbitration agreement can be reconciled with JAMS’s 
standards.” Id. While the court in Freeman ultimately found waiver, it did so 
after reviewing the language in the parties’ contract and comparing it to 
JAMS’s rules rather than merely deferring to JAMS’s conclusion. See id.
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AAA’s conclusion that a dispute was not arbitrable because the defendant 

failed to abide by the AAA’s rules. 2 F.4th at 586. In that case, “[a]n AAA 

administrator informed the parties that AAA’s Healthcare Due Process 

Protocol and Healthcare Policy Statement applied” to their dispute even 

though the parties’ contract did not contain this requirement. Id. at 580. 

When the parties declined to change the terms of their contract, the AAA 

refused to administer the arbitration. Id. at 581. The district court denied 

the defendant’s motion to compel arbitration because it “concluded that 

[the parties] got what they bargained for because the dispute had been 

‘resolved using the rules of the [AAA].’” Id. 

The Sixth Circuit reversed, finding that “whether an arbitration 

agreement covers a dispute is a gateway question of arbitrability,” and 

“it was improper for an administrator to effectively answer that gateway 

question or to overlook it altogether by binding the parties to [the] AAA’s 

views[.]” Id. at 579–80. “[R]ather than simply deferring to the AAA 

administrator’s interpretation of their own rules,” the district court was 

required to “interpret[] the text of the Agreement together with the 

relevant rules to ascertain the parties’ intent.” Id. at 587. But the “parties 

never got” to the text of their agreement, which delegated gateway 
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arbitrability questions to an arbitrator, “because an AAA administrator 

made an initial, administrative determination that the Healthcare Policy 

Statement applied” – a decision that was “without regard to the parties’ 

intent or the agreement’s terms.” Id. at 584–85.7

These decisions reflect the AAA’s role as an administrator, whose 

“role is to handle things like the appointment of arbitrators, the 

processing of fees, and setting a location for the arbitration.” Id. at 582 

n.2. By contrast, “[a]rbitrators adjudicate the merits of a dispute[.]” Id.; 

AAA Consumer Rules, Introduction, Doc. 13-4 at Ex. D, PageID 194

(describing its role as “manag[ing] the administrative aspects of the 

arbitration” and not “decid[ing] the merits of a case”); see also Parm, 835 

F.3d at 1336 n.3 (same).  

Courts do not permit administrators to rewrite contracts and 

thwart arbitration based on a unilateral determination that a contractual 

provision does not conform to their standards. “Contract interpretation 

7 See also Morrison v. Cir. City Stores, Inc., 317 F.3d 646, 678 (6th Cir. 2003) 
(where AAA “fail[ed] to follow the procedures set forth in the [] arbitration 
agreement,” “the proper remedy [was] an order, pursuant to § 4 of the FAA, 
requiring that the arbitration proceedings conform to the terms of the 
arbitration agreement”); Kelly v. Berry Contracting, LP, 2019 WL 5963717, at 
*5 (E.D. La. Nov. 13, 2019) (“An inconsistency between the arbitration 
procedures contained in an agreement and the AAA rules are not grounds for 
invalidating an agreement to arbitrate.”) (compelling arbitration). 
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is a legal question” rooted in the parties’ agreement, not a decision to be 

made by an administrator. Ciccio, 2 F.4th at 585. “Although the AAA may 

choose for itself which claims it will arbitrate, it is not at liberty to impose 

its own view of sound policy regarding when or how parties should be 

allowed to arbitrate independent of the parties’ own choices in their 

contract.” Id. (all internal punctuation omitted).8

In this case, the district court erred by deferring to the AAA’s 

conclusion that the parties could not arbitrate and failing to consider the 

parties’ intent. The parties’ contracts required that “[a]ny Dispute . . . 

be determined exclusively and finally by individual arbitration[.]” 

Doc. 1 at Exs. E, F, G, I ¶ 34(a); id. at Ex. H ¶ 29(a). The contract also 

specified that “[i]n the event of any conflict between the AAA Rules and 

this Agreement, the provisions of this Agreement shall be controlling.” 

Doc. 1 at Exs. E, F, G, I ¶ 34(e); id. at Ex. H ¶ 29(d). Rather than 

effectuating the parties’ intent, the district court credited the AAA’s 

administrative determination that “[Defendants] failed to comply with 

8 The U.S. Supreme Court has often held that the FAA pre-empts state laws 
that constrain arbitration. See, e.g., Allied-Bruce Terminix Cos. v. Dobson, 513 
U.S. 265, 272–73 (1995); Mastrobuono v. Shearson Lehman Hutton, Inc., 514 
U.S. 52 (1995). Surely, the FAA’s policies must also supersede the AAA rules. 
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AAA’s policies regarding consumer claims” and held – based solely on 

that determination – that Defendants could not stay the litigation or 

compel arbitration under the FAA. See Doc. 57 at PageID 859. This 

decision should be reversed. 

II. The District Court Erred Because It Did Not Appoint a 
Substitute Arbitrator. 

Section 5 of the FAA states that “if for any . . . reason there shall be 

a lapse in the naming of an arbitrator,” the “court shall designate and 

appoint an arbitrator” to “act under the said agreement with the same 

force and effect as if he or they had been specifically named therein[.]” 9 

U.S.C. § 5. In other words, if “the chosen forum is unavailable . . . or has 

failed for some reason, § 5 [of the FAA] applies and a substitute arbitrator 

may be named.” Brown, 211 F.3d at 1222 (collecting cases). “Only if the 

choice of forum is an integral part of the agreement to arbitrate . . . will 

the failure of the chosen forum preclude arbitration.” Id.

The district court erred by declining to appoint a substitute 

arbitrator, stating “the parties have both asserted the AAA remains an 

available forum,” Doc. 57 at PageID 862, even though Defendants never 

conceded the AAA’s availability. The court compounded its error in 

holding that “the AAA is an available forum if it were not for Defendants’ 
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negligent failure to follow the AAA’s rules.” Id. To the contrary, the 

“AAA’s refusal to arbitrate claims from [a defendant] does not render the 

arbitration provision invalid[.]” Kaspers, 631 F. App’x at 783 (citing 

Brown, 211 F.3d at 1222 and 9 U.S.C. § 5). Because the AAA’s refusal to 

administer arbitrations rendered it unavailable, and because the AAA 

was not integral to the parties’ agreement to arbitrate, Section 5 of the 

FAA required the district court to appoint a substitute arbitrator.

Defendants Did Not “Assert” That The AAA Was an 
“Available” Forum. 

The district court’s refusal to appoint a substitute arbitrator flowed 

from the erroneous premise that “the parties have both asserted the AAA 

remains an available forum.” Doc. 57 at PageID 862 (emphasis added). 

Defendants asserted no such thing. To the contrary, Defendants argued 

that “the FAA and the severability provision in Plaintiffs’ contracts 

require appointment of a substitute arbitrator,” Doc. 11 at PageID 136–

39 (capitalization omitted) and renewed their request for “appointment 

of a substitute arbitrator” in their reply, Doc. 19 at PageID 292.  

Separately, based on evidence from Plaintiffs that the AAA would 

“accept[] arbitration following court order compelling same despite 

‘material or substantial division’ between AAA rules and [Defendant 
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Wyndham’s] protocols,” Defendants pointed out that “[a]lthough 

Defendants moved the Court for appointment of a substitute arbitrator, 

an order compelling arbitration would permit the parties to arbitrate 

before the AAA as well.” Id. at PageID 291–92. Defendants’ statement 

that a court order compelling arbitration would permit proceeding before 

the AAA was not a concession that the AAA was available. 

The AAA’s Refusal To Administer The Arbitration 
Renders It Unavailable.  

The district court erred in holding that “[a] forum is not unavailable 

for merely refusing to arbitrate an agreement.” Doc. 57 at PageID 862 

n.12. A refusal to act renders an administrator unavailable. See Kaspers, 

631 F. App’x at 783 (rejecting the contention “that [the] AAA’s refusal to 

arbitrate claims from Comcast because of a non-compliant damages 

provision renders the arbitration provision invalid or unenforceable”); De 

Pombo v. IRINOX N. Am., Inc., 2020 WL 6290153, at *6 (S.D. Fla. Oct. 

27, 2020) (AAA “unavailable” because it “refused to enforce the express 

terms of the indemnification clause in the parties’ Agreement”). 

If “the arbitrator named in the arbitration agreement cannot or will 

not arbitrate the dispute, a court does not void the agreement but instead 

appoints a different arbitrator.” McGuire, Cornwell & Blakey v. Grider, 
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771 F. Supp. 319, 320 (D. Colo. 1991) (arbitrator “unwilling to arbitrate 

the parties’ dispute” unavailable) (emphasis added); see Reddam v. 

KPMG LLP, 457 F.3d 1054, 1061 (9th Cir. 2006) (arbitrator who “refused 

to accept” case unavailable); In re Salomon Inc. Shareholders’ Deriv. 

Litig., 68 F.3d 554, 556 (2d Cir. 1995) (arbitrator’s “discretion” to 

“decline[] to arbitrate the dispute” rendered it unavailable); see also 

Burton Way Hotels, Ltd. v. Four Seasons Hotels Ltd., 2017 WL 1196666, 

at *2 (C.D. Cal. Mar. 22, 2017) (same); River Drive Const. Co. v. New 

Jersey Bldg. Laborers Statewide Ben. Funds, 2015 WL 926181, at *4 

(D.N.J. Mar. 4, 2015) (arbitrator’s refusal to make neutrality disclosure 

made him “unavailable” and permitted appointment of substitute).  

The AAA Is Not Integral To The Parties’ Agreement To 
Arbitrate. 

“Only if the choice of forum is an integral part of the agreement to 

arbitrate . . . will the failure of the chosen forum preclude arbitration.” 

Brown, 211 F.3d at 1222. Whether a forum is integral turns on whether 

the parties “unambiguously expressed their intent not to arbitrate” if  

“the designated arbitral forum is unavailable.” Khan v. Dell, Inc., 669 

F.3d 350, 354 (3d Cir. 2012) (emphasis added). Plaintiffs offer no such 
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allegations and no such evidence in this case, much less the 

“unambiguous[]” expression of intent the law requires. See id.

The district court never reached the issue of whether the AAA was 

integral to the parties’ agreement to arbitrate because it erroneously held 

that the AAA was available, observing only that the arbitration clause 

did not “mention . . . a substitute arbitrator” and “exclusively refers to 

AAA[.]” Doc. 57 at PageID 861. But an agreement need not specifically 

reference a substitute arbitrator because FAA Section 5 provides the 

mechanism for substitution. And “exclusively” mentioning an arbitral 

forum does not establish that the forum is “integral” to the agreement. 

See Brown, 211 F.3d at 1222 (NAF – the sole forum mentioned – not 

integral); Khan, 669 F.3d at 352 (same). 

Here, the parties agreed to resolve disputes through arbitration, 

and that agreement outweighs the designation of a specific arbitral 

forum. The arbitration clause in Plaintiffs’ contracts starts with 

“DISPUTES MUST BE RESOLVED BY BINDING ARBITRATION,” 

and contains numerous other statements mandating arbitration without 

reference to the AAA. See Doc. 1 at Exs. E, F, G, I ¶ 34(a)-(b); id. at Ex. 

H ¶ 29(a)-(b) (“The Parties agree that any dispute . . . shall be determined 
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exclusively and finally by individual arbitration”; “the Parties waive and 

relinquish any and all rights to have a court or a jury resolve any 

Dispute”). The arbitration agreement refers to binding arbitration more 

than ten times before the first mention of the AAA. See id.

The agreement’s first reference to the AAA notes that “[t]he 

arbitrator is an independent decision maker, appointed by the American 

Arbitration Association (“AAA”)[.]” Id. at Exs. E, F, G, I ¶ 34(b); id. at Ex. 

H ¶ 29(b). This language indicates that the resolution of all disputes by 

an arbitrator – not a specific forum – is the primary objective. See Brown, 

211 F.3d at 1220, 1222 (primary objective of arbitration clause requiring 

that “any dispute . . . shall be resolved by binding arbitration under the 

Code of Procedure of the National Arbitration Forum” was arbitration 

and specified forum was not integral to agreement to arbitrate). 

A second reference to the AAA is in a section titled “Applicable 

Rules/Location” and contemplates the use of the AAA’s rules. Doc. 1 at 

Exs. E, F, G, I ¶ 34(e); id. at Ex. H ¶ 29(d) (“arbitration shall be 

administered by the AAA under its Consumer Arbitration Rules”). Again, 

there is no indication that the arbitrator’s appointment by the AAA or 

the use of the AAA rules is integral because “[i]n the event of any conflict 
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between the AAA Rules and this Agreement, the provisions of this 

Agreement shall be controlling.” Id.; see Szuts, 931 F.2d at 831–32 (“when 

incorporating any set of arbitration rules” parties may “include 

provisions in conflict with certain provisions of [those] rules” because “the 

specific provisions in the arbitration agreement take precedence and the 

arbitration rules are incorporated only to the extent that they do not 

conflict with the express provisions of the arbitration agreement”). 

The last reference to the AAA requires “good faith negotiation” prior 

to arbitration and stipulates that parties may “seek a stay of the 

arbitration proceeding from the AAA for thirty (30) days and to 

participate in settlement negotiations[.]” Doc. 1 at Exs. E, F, G, I ¶ 34(i); 

id. at Ex. H ¶ 29(h). This procedure can be applied to any forum. 

Likewise, references to the “AAA Rules” do not indicate that the forum 

was integral to the parties’ agreement. See Brown, 211 F.3d at 1220, 1222 

(reference to the “Code of Procedure of the National Arbitration Forum” 

did not render the forum integral). 

The Third Circuit’s decision in Khan is instructive. There, the 

arbitration clause stated that disputes “shall be resolved exclusively

and finally by binding arbitration administered by the National 
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Arbitration Forum [‘NAF’].” 669 F.3d at 355 (emphasis added). The 

plaintiff argued that the clause was void because arbitrating before the 

NAF was mandatory, but the forum was unavailable. Id. The Third 

Circuit disagreed, holding that “‘exclusively’ could be read to modify 

‘binding arbitration,’ ‘the [NAF],’ or both.” Id. Because the clause was “at 

best ambiguous as to whether the parties intended to have their disputes 

arbitrated in the event that NAF was unavailable” and in light of the 

“liberal federal policy in favor of arbitration,” the Third Circuit reversed 

the district court, held that arbitrating before the NAF was not integral 

to the agreement, and remanded the case with instruction to appoint a 

substitute arbitrator. Id. at 356 (quoting Brown, 211 F.3d at 1222). 

The parties’ arbitration agreement in this case offers no indication 

that the AAA was integral. Unlike in Khan, the parties did not agree that 

arbitration be administered “exclusively” by the AAA. See Khan, 669 F.3d

at 355. And while both clauses state that arbitration “shall” be 

administered by and in accordance with a specific arbitrator’s rules, it is 

“at best ambiguous” whether “shall” modifies “the AAA,” its “Consumer 

Arbitration Rules,” or both. See Doc 1. at Exs. E, F, G, I ¶ 34(e); id. at Ex. 

H ¶ 29(d); Khan, 669 F.3d at 355. Even if the arbitration clause was 
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ambiguous as to “whether the parties intended to have their disputes 

arbitrated in the event that [AAA] was unavailable,” a court “must 

resolve this ambiguity in favor of arbitration.” Khan, 669 F.3d at 356; see 

Moses H. Cone, 460 U.S. at 24–25 (contractual ambiguities “should be 

resolved in favor of arbitration”). 

Courts in this Circuit routinely uphold similar arbitration clauses. 

In Stinson v. America’s Home Place, Inc., 108 F. Supp. 2d 1278 (M.D. Ala. 

2000), the arbitration clause stated that disputes “must be submitted . . . 

to [a specific arbitral forum.]” Id. at 1280. The court rejected the 

argument that the clause was “unenforceable” or that the forum was 

“integral,” holding that “§ 5 [of the FAA] dictates that the court choose 

another arbitrator and enforce the arbitration clause.” Id. at 1284–85; see 

also Obremski., 2012 WL 3264521, at *3 (provision requiring “[NAF] to 

hear this dispute” was insufficient “to suggest that the choice of NAF as 

the arbitration forum was an integral part of the agreement”).9

9 Other courts have reached the same conclusion. See Selby v. Deutsche Bank 
Tr. Co. Am., 2013 WL 1315841, at *11 (S.D. Cal. Mar. 28, 2013) (upholding 
clause stating that disputes “‘shall” be resolved by arbitration “conducted by 
the [NAF]” because it “d[id] not include language to the effect that NAF would 
serve as the ‘exclusive’ or sole forum”); Adler v. Dell Inc., 2009 WL 4580739, at 
*3-5 (E.D. Mich. Dec. 3, 2009) (compelling arbitration despite provision that all 
disputes “shall be resolved exclusively and finally by binding arbitration 
administered by the [NAF]”) (all emphasis added). 
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The severability provision in the parties’ agreements further 

supports enforcing arbitration. See Doc. 1 at Exs. E, F, G, I ¶ 37; id. at 

Ex. H ¶ 31 (“If any portion of this Agreement is deemed invalid or 

unenforceable, the remainder of the Agreement shall remain in force”). 

In Schuiling v. Harris, like here, the arbitration clause stated that 

disputes “shall be resolved exclusively by arbitration administered by the 

[NAF].” 286 Va. 187, 190 (2013). That contract also contained a 

severability clause that required severance of “any part of any provision” 

deemed “invalid or unenforceable.” Id. at 190–91 & n.7. The court 

reasoned that “the mere fact parties name an arbitral service to handle 

arbitrations and specify rules to be applied does not, standing alone, 

make that designation integral to the agreement,” severed the reference 

to that forum, and appointed a substitute arbitrator. Id. at 194-95.10

The FAA Requires Appointing A Substitute Arbitrator. 

The Eleventh Circuit has rejected the contention that an 

“arbitration clause is void” merely “because the specified forum” is 

10 See also Selby, 2013 WL 1315841, at *12 (“the severability provision 
contained in the Agreement permits the references to [the unavailable arbitral 
forum and its rules] to be removed without invalidating related provisions 
providing for the arbitration of all claims”) (enforcing arbitration clause and 
appointing substitute arbitrator under FAA § 5). 
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“unavailab[le].” Brown, 211 F.3d at 1222. If that forum is unavailable for 

“any” reason, “the FAA provides a mechanism for appointment of [a 

replacement] arbitrator.” Id. (quoting 9 U.S.C. § 5) (emphasis added). 

Courts have followed Brown and appointed a substitute arbitrator 

when, as in this case, the AAA refused to administer arbitration. See 

Kaspers, 631 F. App’x at 783 (substitute arbitrator required where AAA 

“refus[ed] to arbitrate claims from” defendant); In re Checking Acct. 

Overdraft Litig., 685 F.3d 1269, 1283 n.20 (11th Cir. 2012) (“reject[ing]” 

that AAA’s unavailability “renders [an] arbitration clause unenforceable” 

and “appointing a replacement arbitrator”); Pendergast v. Sprint Nextel 

Corp., 691 F.3d 1224, 1236 n.13 (11th Cir. 2012) (similar); De Pombo, 

2020 WL 6290153, at *6 (AAA’s refusal to administer arbitration 

required appointment of substitute arbitrator).11

11 Courts in other circuits have similarly followed Brown, appointing substitute 
arbitrators when the specified forum was unavailable. See Green v. U.S. Cash 
Advance Ill., LLC, 724 F.3d 787, 790 (7th Cir. 2013); Khan, 669 F.3d at 352; 
Kelly v. Berry Contracting, LP, 2019 WL 5963717, at *5 (E.D. La. Nov. 13, 
2019) (“An inconsistency between the arbitration procedures contained in an 
agreement and the AAA rules are not grounds for invalidating an agreement 
to arbitrate”). The Supreme Court must have assumed this in CompuCredit 
Corp. – “[t]he agreement in that case specified use of [a defunct forum]” to 
administer the arbitration, “yet the Court saw no obstacle to enforcing the 
arbitration clause.” Green, 724 F.3d at 790 (citing CompuCredit Corp. v. 
Greenwood, 565 U.S. 95, 112 n.2 (2012) (Ginsburg, J., dissenting)). 
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Indeed, one court upheld the exact arbitration clause at issue in this 

case and compelled arbitration before a substitute arbitrator after 

plaintiff unsuccessfully attempted to initiate arbitration with the AAA. 

See King v. Wyndham Vacation Ownership Inc., No. 6:18-cv-03319-MDH 

(W.D. Mo. Jun. 23, 2020), available at Doc. 11-1, PageID 142-43, 146 

(“appoint[ing] a substitute arbitral forum” even though plaintiff 

“demanded arbitration from the AAA” and “the AAA alerted both parties 

that . . . it was declining to arbitrate the case” because “nothing in the 

contract indicates that the AAA was integral to the arbitration 

agreement”) (citing Brown, 211 F.3d at 1222). The same result is 

warranted in this case.12

III. To The Extent The District Court Held That The AAA Was 
Available, The Court Erred By Not Compelling Arbitration 
Before The AAA. 

The district court erred in determining that the AAA was an 

available forum. See supra at 34–37. But even assuming that it was 

12 Defendants are aware of two out-of-circuit decisions that declined to enforce 
Wyndham’s arbitration clause. See Heisman v. Wyndham Vacation Resorts, 
Inc., 2021 WL 1138125, at *5 (D.N.J. Mar. 22, 2021); Reynolds v. Wyndham 
Vacation Resorts, Inc., No. 2020-CP-26-07441 (S.C. Ct. Com. Pl. Sept. 28, 
2021)). However, these decisions are not persuasive, as the R&R correctly 
analyzed, see Doc. 48, especially because they rely primarily on distinguishable 
Ninth Circuit case law, whereas King relies on the Eleventh Circuit’s on-point 
decision in Brown. 
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available, the district court erred by not compelling arbitration before the 

AAA. The parties expressly agreed to settle this and any other dispute by 

binding arbitration, and evidence produced by Plaintiffs shows that the 

AAA would administer the arbitrations at issue if presented with a court 

order to do so. Refusing to compel arbitration was error even if the AAA 

was available, as the district court believed it to be. 

The Parties Expressly Contemplated Arbitrating Their 
Dispute And The AAA Would Have Administered The 
Arbitration If Presented With A Court Order. 

The district court’s failure to compel arbitration before any 

arbitrator contravenes the parties’ express agreement that all 

“DISPUTES MUST BE RESOLVED BY BINDING 

ARBITRATION.” Doc. 1 at Exs. E, F, G, I ¶ 34; id. at Ex. H ¶ 29; see 

supra at 38–42 & n.9 (discussing parties’ intent to resolve disputes 

through binding arbitration). Further, the arbitration provision states: 

“In the event of any conflict between the AAA Rules and this Agreement, 

the provisions of this Agreement shall be controlling.” Doc. 1 at Exs. E, 

F, G, I ¶ 34; id. at Ex. H ¶ 29. This language reflects the parties’ clear 

intent to arbitrate, rather than litigate, this dispute. See Brown, 211 F.3d 

at 1222; Khan, 669 F.3d at 352. 
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Further, it is uncontested that the AAA would have administered 

the dispute if presented with a court order to do so even if there were 

“material or substantial deviation[s]” between the arbitration clause and 

its rules. Doc. 50 at PageID 763; see Doc. 19-1 at Exs. A, B, C (letters from 

AAA agreeing to accept arbitrations against Defendants pursuant to 

court orders). The AAA “will comply with any court orders issued from 

litigation involving the parties to the dispute.” AAA Consumer Rules, 

Introduction, Doc. 13-4 at Ex. D PageID 194; see also AAA Consumer R. 

2(a)(3), Doc. 13-4 at Ex. D PageID 200 (AAA Consumer R. 2(a)(3)) 

(requirements for “arbitration . . . pursuant to a court order”); Kaspers, 

631 F. App’x at 783 n.3 (“Ultimately, the AAA agreed to arbitrate this 

dispute because it had been presented with a court order to do so”). 

This procedure to request court assistance in effectuating what the 

parties intended – expressly contemplated in the AAA’s own rules – is 

not “bully[ing],” as the district court described it. Doc. 57 at PageID 860. 

Given the parties’ express agreement to arbitrate their claims, and the 

undisputed evidence that the AAA would agree to administer such a 

dispute if presented with a court order to do so, the district court erred in 

not compelling individual arbitration before the AAA. 
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The Court Erred By Not Compelling Plaintiffs Diaz and 
Clark to Arbitrate Because There Are No Allegations or 
Evidence That The AAA Declined Arbitrations Against 
the Defendants with Whom Diaz and Clark Contracted. 

The district court erred in holding that Plaintiffs Diaz and Clark 

were not required to arbitrate their claims. The district court reasoned 

that “it is futile for [these Plaintiffs] to file an arbitration demand with 

the AAA” because a “denial letter” from the AAA to a different named 

plaintiff stated that the AAA would “decline to administer ‘any other 

claims between [Defendants] and its consumers at this time.’” Id. at 

PageID 860 n.9 (alteration in the original). 

This was error because the record is limited to the AAA’s refusal to 

administer arbitrations from Defendant Wyndham. See Doc. 1 at Exs. A-

C. Diaz and Clark purchased their timeshare interests from Defendants 

Worldmark and WRDC. Id. at ¶ 23; see id. at Ex. H. Plaintiffs do not 

allege that the AAA has refused to administer any arbitrations 

concerning these two distinct legal entities, nor is there any evidence 

supporting the district court’s leap of logic. 

The district court erred in treating the three Defendants as a single 

legal entity and refusing to compel Plaintiff Diaz and Clark to arbitration 

even though there are no allegations and no evidence that any prior 
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arbitrations against Defendants Worldmark and WRDC were rejected. 

See Ciccio v. SmileDirectClub, LLC, 2020 WL 2850146, at *8 (M.D. Tenn. 

June 2, 2020) (holding that “only Johnson [the plaintiff that attempted to 

arbitrate his claim], not Nigohosian [a separate plaintiff that had not yet 

attempted to initiate arbitration], can actually claim that his case has 

been rejected under the AAA’s due process review” and “[t]his court, 

therefore, cannot assume that the AAA would necessarily reject 

Nigohosians’s claim.”). Accordingly, this Court should remand this case 

with instruction to compel Plaintiffs Diaz and Clark to individual 

arbitration as mandated by their Agreement. 

CONCLUSION 

For each of these reasons, Defendants-Appellants Wyndham 

Vacation Resorts, Inc., Worldmark, The Club, and Wyndham Resort 

Development Corporation respectfully request that this Court reverse 

the denial of Defendants-Appellants’ motion to compel arbitration and 

remand to the district court with instructions to compel arbitration and 

stay the proceedings in the district court. 
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