
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 
 
BRIAN CARROLL and ASHLEY 
CARROLL,  
 
 Plaintiffs, 
 
v. Case No:  6:20-cv-28-Orl-40LRH 
 
WYNDHAM VACATION RESORTS 
INC. and COMENITY LLC, 
 
 Defendants. 
 / 

ORDER 

This cause comes before the Court on Defendant Wyndham Vacation Resorts, 

Inc.’s (“Wyndham”) Motion to Dismiss (Doc. 42 (the “Motion”)), filed on April 2, 2020. 

Plaintiff responded in opposition. (Doc. 47). Upon consideration, the Motion is due to be 

granted.1  

I. BACKGROUND2 

This case arises out of Defendants’ alleged deceptive, unfair, and unconscionable 

businesses practices. (Doc. 38, ¶ 44). Wyndham employs certain marketing tactics 

including sponsored contests, sweepstakes, giveaways, and promotional programs to 

 
1  The Court reserves ruling on class certification issues, if such an appropriate time may 

arise during the course of litigation. Mills v. Foremost Ins., 511 F.3d 1300, 1309 (11th 
Cir. 2008) (“However, precedent also counsels that the parties’ pleadings along are 
often not sufficient to establish whether class certification is proper, and the district 
court will need to go beyond the pleadings and permit some discovery and/or an 
evidentiary hearing to determine whether a class may be certified.”).  

 
2  This account of the facts is taken from Plaintiff’s Amended Complaint (Doc. 38), the 

allegations of which the Court must accept as true in considering Defendant’s Motion 
to Dismiss. See Linder v. Portocarrero, 963 F.2d 332, 334 (11th Cir. 1992). 
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entice potential customers into purchasing timeshares. (Id. ¶ 44). Wyndham’s 

salespeople collect potential customers’ financial information and fill out electronic 

documents on behalf of the customer, including credit applications. (Id. ¶ 53). Defendant 

Comenity then offers co-branded credit cards in partnership with Wyndham. (Id. ¶ 54).  

Plaintiffs, on behalf of themselves and a purported class, initiated this action on 

January 7, 2020, and filed their Amended Complaint on March 19. (Id.). Plaintiffs assert 

claims pursuant to: the Truth in Lending Act (“TILA”), on behalf of a purported nation-

wide class (Counts I and III); Florida’s Consumer Collection Practices Act (“FCCPA”), on 

behalf of a purported Florida class (Counts II and V); the Fair Credit Reporting Act 

(“FCRA”), on behalf of a nation-wide class (Count IV); Florida’s Deceptive and Unfair 

Trade Practices Act (“FDUTPA”), on behalf of a Florida class (Count VI); and the 

Declaratory Judgement Act, on behalf of nation-wide classes (Count VII). (Id.).  

Wyndham moves to dismiss Counts I, II, VI, and VII (as it pertains to Wyndham) 

of the Amended Complaint, arguing that Plaintiffs fail to state a claim against them. (Doc. 

42). With Plaintiffs’ response in opposition (Doc. 47), the matter is ripe for review.  

II. STANDARD OF REIVEW 

In order to survive a motion to dismiss made pursuant to Federal Rule of Civil 

Procedure 12(b)(6), the complaint must “state a claim to relief that is plausible on its face.” 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007). A claim is plausible on its face when 

the plaintiff alleges facts that “allow[] the court to draw the reasonable inference that the 

defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009). Mere legal conclusions or recitation of the elements of a claim are not enough. 

Twombly, 550 U.S. at 555. District courts must accept all well-pleaded allegations within 
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the complaint as true. Id. Courts must also view the complaint in the light most favorable 

to the plaintiff and must resolve any doubts as to the sufficiency of the complaint in the 

plaintiff’s favor. Hunnings v. Texaco, Inc., 29 F.3d 1480, 1483 (11th Cir. 1994). 

III. DISCUSSION 

A. Truth in Lending Act (Count I)  

Wyndham moves to dismiss Count I, arguing that Plaintiffs cannot state a claim 

under TILA because Wyndham is not a card issuer. (Doc. 42, p. 4). Plaintiffs allege that: 

(a) Comenity is a card issuer; (b) Wyndham has an agency relationship with Comenity; 

so (c) Wyndham is therefore a card issuer. (Doc. 38, ¶ 114).  

Under TILA, a card issuer is “any person who issues a credit card, or the agent of 

such person with respect to such card.” 15 U.S.C. § 1602(o); 12 C.F.R. § 1026.2(a)(7). 

The guidance published on the meaning of “agent” in this context states:  

An agent of a card issuer is considered a card issuer. Because agency 
relationships are traditionally defined by contract and by state or other 
applicable law, the regulation does not define agent. Merely providing 
services relating to the production of credit cards or data processing for 
others, however, does not make one the agent of the card issuer. In 
contrast, a financial institution may become the agent of the card issuer if 
an agreement between the institution and the card issuer provides that the 
cardholder may use a line of credit with the financial institution to pay 
obligations incurred by use of the credit card.  
 

12 C.F.R. Pt. 226, Supp. I; 12 C.F.R. Pt. 1026, Supp. I, Part 1.  

 Plaintiffs do not allege that Wyndham issued Plaintiffs credit cards—or any 

instruments that are able to access a line of credit. Wyndham did not grant Plaintiffs any 

credit privileges at all. Therefore, the Court finds that Plaintiffs do not allege that 

Wyndham is a “card issuer” under TILA.  

Case 6:20-cv-00028-PGB-LRH   Document 53   Filed 07/08/20   Page 3 of 7 PageID 488



4 
 

 Next, the Court finds that Plaintiffs do not allege that Wyndham is an “agent” of an 

entity that is a “card issuer.” 15 U.S.C. § 1602(o). To become an agent, there must be an 

agreement that “the cardholder may use a line of credit with the financial institution to pay 

obligations incurred by use of the credit card.” 12 C.F.R., pt. 226, Supp. I. Plaintiffs allege 

no more than: (a) “Comenity has an agreement with Wyndham that allows Wyndham to 

market and sell credit cards for Comenity”; and (b) “the agreement between [Wyndham 

and Comenity] gives Comenity control over how Wyndham markets and sells credit cards 

for Comenity.” (Doc. 38, ¶¶ 115, 119). Plaintiffs do not allege that Wyndham and 

Comenity have the sort of contractual relationship as required by the regulations above. 

Therefore, Wyndham cannot be said to be a “card issuer” through its alleged relationship 

with Comenity. Count I of the Amended Complaint is due to be dismissed.  

B. Florida’s Consumer Collection Practices Act (Count II) 

Wyndham moves to dismiss Count II of the Amended Complaint, arguing that 

Plaintiffs do not allege that Wyndham acted as a debt collector within the meaning of the 

FCCPA. (Doc. 42, pp. 6–7). Wyndham also argues that it is not a creditor with regard to 

Plaintiffs’ timeshare purchases. (Id.). 

To state a claim under the FCCPA, a plaintiff must allege that: “(1) [d]efendant is 

a debt collector; (2) [p]laintiff was the object of collection activity arising from a consumer 

debt; and (3) [d]efendant engaged in an act or omission prohibited by the [FCCPA].” 

Garrison v. Caliber Home Loans, Inc., 233 F. Supp. 3d 1282, 1290 (M.D. Fla. 2017) 

(internal quotations and citations omitted). A “debt collector” is “any person who uses any 

instrumentality of commerce within this state . . . who regularly collects or attempts to 

collect, directly or indirectly, debts owed or due or asserted to be owed or due another.” 
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Fla. Stat. § 559.55(7). Plaintiffs simply allege that Wyndham “knew it had no legal right to 

use unfair, deceptive, or unconscionable acts or practices in connection with the 

timeshare purchase.” (Doc. 38, ¶ 126). Plaintiffs do not allege anywhere in their Amended 

Complaint that Wyndham is a “debt collector” within the meaning of the FCCPA. Count II 

of the Amended Complaint is due to be dismissed. 

C. Florida’s Deceptive and Unfair Trade Practices Act (Count VI) 

Wyndham moves to dismiss Count VI of Plaintiffs’ Amended Complaint, arguing 

that Plaintiffs fail to state a claim for a violation of the FCCPA—the alleged basis for their 

FDUTPA claim. (Doc. 42, pp. 7–8). Wyndham argues that Plaintiffs’ FDUTPA and FCCPA 

claims fail for the same reason. (Id.).  

The FDUTPA prohibits “[u]nfair methods of competition, unconscionable acts or 

practices, and unfair or deceptive acts or practices in the conduct of any trade or 

commerce . . . .” Fla. Stat. § 501.204(1). “On its face, the FDUTPA does not appear to 

apply to debt collection practices, [] because collecting a debt does not involve a good or 

service.” Cornette v. I.C. System, Inc., 280 F. Supp. 3d 1362, 1373 (S.D. Fla. 2017). To 

state a FDUPTA claim, a plaintiff must allege: (1) a deceptive act or unfair practice; (2) 

causation; and (3) actual damages. Caribbean Cruise Line, Inc. v. Better Bus. Bureau of 

Palm Beach Cty., Inc., 169 So. 3d 164, 167 (Fla. 4th DCA 2015). 

The Court agrees with Wyndham. Plaintiffs rest their FDUTPA claim on 

Wyndham’s alleged violations of the FCCPA, which the Court dismisses above. Even so, 

Plaintiffs may not rest their FDUTPA claim on alleged violations of the FCCPA because 

debt collection activities do not violate FDUTPA. Id. (“Several courts have agreed, holding 

that debt collection activities are not ‘trade or commerce’ for FDUTPA purposes. . . .These 
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cases hold that the debt collection activities at issue in those cases were not an attempt 

to advertise, solicit, provide, offer, or distribute any good or services or a thing of value, 

so FDUTPA does not apply.” (internal quotations and citations omitted)). Count VI of the 

Amended Complaint is due to be dismissed.  

D. Declaratory Judgement Act (VII) 

Lastly, Wyndham moves to dismiss Count VII of the Amended Complaint, arguing 

that a “declaratory judgment is only available in the case of an actual controversy.” (Doc. 

42, p. 8).  

 The Declaratory Judgment Act vests district courts with broad discretion over 

whether to exercise jurisdiction over requests for declaratory relief. See e.g., Ameritas 

Variable Life Ins. V. Roach, 411 F.3d 1328, 1330 (11th Cir. 2005) (stating that the 

Declaratory Judgment Act “only gives the federal courts competence to make a 

declaration of rights; it does not impose a duty to do so”). Moreover, “declaratory 

judgment[s] may only be issued in the case of an actual controversy.” A&M Gerber 

Chiropractic LLC v. GEICO General Ins., 925 F.3d 1205, 1210 (11th Cir. 2019) (citations 

omitted). This means, “under the facts alleged, there must be a substantial continuing 

controversy between parties having adverse legal interests.” Id. Moreover, the 

controversy between the parties cannot be “conjectural, hypothetical, or contingent; it 

must be real and immediate, and create a definite, rather than speculative threat of future 

injury.” Id.  

In order to establish the court’s jurisdiction, plaintiffs “must assert a reasonable 

expectation that the injury they have suffered will continue or will be repeated in the 

future.” Id. (citing Malowney v. Fed. Collection Deposit Grp., 193 F.3d 1342, 1347 (11th 
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Cir. 1999). “Accordingly, if a plaintiff does not assert a reasonable expectation of future 

injury, he lacks standing to bring an action for declaratory relief.” Id.  

Here, the Court has dismissed all of Plaintiffs claims against Wyndham. Therefore, 

they have no “real and immediate” claims remaining against Wyndham and have not 

established any actual controversy or reasonable expectation of future harm. For this 

reason, Plaintiffs lack standing for declaratory relief against Wyndham. Count VII (as to 

Wyndham) is due to be dismissed. 

IV. CONCLUSION 

For the aforementioned reasons, it is ORDERED AND ADJUDGED as follows:  

1. Wyndham’s Motion to Dismiss Counts I, II, VI, and VII (as to Wyndham only) 

(Doc. 42) is GRANTED. 

2. Counts I, II, VI, and VII (as to Wyndham only) of the Amended Complaint 

are DISMISSED WITHOUT PREJUDICE.  

3. On or before Wednesday, July 22, 2020, Plaintiffs may file a second 

amended complaint. Failure to timely file will result in dismissal of this action 

with prejudice as to Defendant Wyndham. 

DONE AND ORDERED in Orlando, Florida on July 8, 2020. 

  

 
Copies furnished to: 
 
Counsel of Record 
Unrepresented Parties 
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