
 

 

IN THE UNITED STATES DISTRICT COURT FOR THE 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 
ADAM U. STEINES, individually, and 

on behalf of all others similarly situated, 

and MIRANDA L. STEINES, 

individually, and on behalf of all others 

similarly situated, 

               Plaintiffs, 

 

vs. 
 
WESTGATE PALACE, LLC, a Florida 

limited liability company, WESTGATE 

RESORTS, INC., a Florida corporation, 

WESTGATE RESORTS, LTD., a Florida 

limited partnership, CENTRAL 

FLORIDA INVESTMENTS, INC., a 

Florida corporation, WESTGATE 

VACATION VILLAS, LLC, a Florida 

limited liability company, and CFI 

RESORTS MANAGEMENT, INC., a 

Florida Corporation, 

               Defendants. 

 

 
 

 

 
Case No.: 8:22-CV-00283-CEH-JSS 

 
 

                  

 
 

 / 

 
DEFENDANTS’ OPPOSED MOTION TO COMPEL ARBITRATION  

AND INCORPORATED MEMORANDUM OF LAW 
 

Defendants, WESTGATE PALACE, LLC, WESTGATE RESORTS, INC., 

WESTGATE RESORTS, LTD., CENTRAL FLORIDA INVESTMENTS, INC., 

WESTGATE VACATION VILLAS, LLC, CFI RESORTS MANAGEMENT, INC., 
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(collectively “Westgate” or “Defendants”), move to compel arbitration and to 

dismiss this action under the Federal Arbitration Act, 9 U.S.C. § 1 et seq.  

(“FAA”), and Federal Rule of Civil Procedure 12(b)(1).  Alternatively, Westgate 

moves to compel arbitration and to stay this proceeding under Section 3 of the 

FAA until the arbitrator enters a final award.  

LEGAL MEMORANDUM IN SUPPORT 
 

INTRODUCTION 

Plaintiffs knowingly and voluntarily executed a binding, enforceable 

agreement to arbitrate.  Plaintiffs purchased and financed a real estate timeshare 

interest from Westgate. As part of their purchase, Plaintiffs agreed to arbitrate 

this, and any other, dispute with Westgate by executing the Arbitration 

Addendum (Ex. A) which explicitly informed Plaintiffs in large, bold font that all 

disputes with Westgate would be subject to binding arbitration. By virtue of the 

Arbitration Addendum’s delegation provision, Plaintiffs also agreed that the 

enforceability of the arbitration agreement will be decided by the arbitrator. 

Knowing this, Plaintiffs still filed this lawsuit asserting their mortgage is void 

and that the Addendum should be ignored because Westgate allegedly violated 

the MLA. Now the Court should dismiss the Complaint and compel arbitration 

in accordance with the Addendum to which Plaintiffs knowingly and voluntarily 

agreed.  
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 FACTS 

Westgate is a timeshare company that sells and finances the purchase of 

real estate timeshare interests. (ECF 1 at ¶ 51). Westgate provided purchase 

money financing for the purchase of a timeshare interest by Adam and Miranda 

Steines (the “Plaintiffs”). (ECF 1 at ¶ 63). To complete their purchase, Plaintiffs 

executed a purchase and sale agreement (the “Purchase Agreement”), a 

promissory note, real estate mortgage, and a closing disclosure form. (ECF 1 at ¶ 

5; ECF 1-1, 1-2).  They also executed an Arbitration Addendum. (ECF 1-3); (Ex. 

A). These binding contracts were simple, legible, and conspicuously detailed 

Plaintiffs’ new mortgage obligations, interest rates, and payment schedules. (ECF 

1-1, 1-2, 1-4). 

Under the Purchase Agreement, Plaintiffs purchased a real property 

interest in a Westgate timeshare resort known as the Westgate Palace located at 

6145 Carrier Drive, Orlando, Florida. (ECF 1 at ¶ 63; ECF 1-1). Westgate 

conveyed to Plaintiffs an “ownership in fee simple of an undivided interest as a 

tenant in common with the other Owners” in Unit 1-1912. (ECF 1-1). To finance 

the purchase, Plaintiffs executed a promissory note, mortgage and closing 

disclosure form. (ECF 1-2). Under the note, Plaintiffs agreed to pay $8,024.87 as 

the unpaid balance of the purchase price, with the real estate timeshare interest 

serving as the mortgage collateral.  (ECF 1-2).  
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Plaintiffs also agreed to arbitrate any dispute with Westgate and 

voluntarily executed the Arbitration Addendum (reproduced below). (ECF 1-3); 

(Ex. A). The Addendum’s delegation provision means that the enforceability of 

the agreement to arbitrate was likewise subject to arbitration.   
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(ECF 1-3); (Ex. A). 

Signatures for Plaintiffs and Westgate’s authorized agent appear on the 

second page: 

 

(ECF 1-3); (Ex. A). 

Ignoring the binding Arbitration Addendum, Plaintiffs filed this lawsuit 

against Westgate. (ECF 1). Westgate now moves to compel arbitration of both the 

enforceability of the agreement to arbitrate and the claims asserted here  

ARGUMENT 

I. The Federal Arbitration Act Reflects a Strong National Policy Favoring 
Arbitration.  

 
The Addendum calls for the application of the Federal Arbitration Act 

(“FAA”), 9 U.S.C. § 1 et seq.  The FAA creates a body of federal substantive law 

applicable in both state and federal courts that governs arbitration.  Moses H. 

Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 12 (1983).  Congress enacted 

the FAA “in 1925 in response to widespread judicial hostility to arbitration 

agreements.”  AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 339 (2011).  In 

enacting the FAA, Congress “declare[d] a national policy favoring arbitration,” 
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(Preston v. Ferrer, 552 U.S. 346, 349 (2008)), and required courts to “rigorously” 

enforce arbitration agreements.  Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1621 

(2018).  

The FAA “requires courts to enforce privately negotiated agreements to 

arbitrate, like other contracts, in accordance with their terms.” DIRECTV, Inc. v. 

Imburgia, 136 S. Ct. 463, 473 (2015).  Under the FAA, “[a] written provision in any 

. . . contract evidencing a transaction involving commerce to settle by arbitration 

a controversy thereafter arising out of such contract or transaction . . . shall be 

valid, irrevocable, and enforceable, save upon such grounds as exist at law or in 

equity for the revocation of any contract.”  9 U.S.C. § 2.  The FAA provides that if 

a court is “satisfied that the making of the agreement for arbitration or the failure 

to comply therewith is not in issue, the court shall make an order directing the 

parties to proceed to arbitration in accordance with the terms of the agreement.”  

Id. at § 4. 

Considering the FAA’s purpose, a court must “move the parties to an 

arbitrable dispute out of court and into arbitration as quickly and easily as 

possible,” because a “prime objective” of arbitration “is to achieve ‘streamlined 

proceedings and expeditious results.’”  Preston, 552 U.S. at 357-58 (quoting 

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth. Inc., 473 U.S. 614, 633 (1985)).  

“[Q]uestions of arbitrability must be addressed with a healthy regard for the 
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federal policy favoring arbitration” and “any doubts concerning the scope of 

arbitrable issues should be resolved in favor of arbitration.”  Cone Mem’l, 460 U.S. 

at 24.  

The Supreme Court has held that “[b]y its terms, the [FAA] leaves no place 

for the exercise of discretion by a district court, but instead mandates that district 

courts shall direct the parties to proceed to arbitration on issues as to which an 

arbitration agreement has been signed.”  See Dean Witter Reynolds, Inc. v. Byrd, 

470 U.S. 213, 218 (1985).  In deciding whether to compel arbitration, the Court 

may not review the merits of the underlying dispute.  Instead, “[c]ourts are 

limited to determinations regarding whether a valid agreement to arbitrate exists 

and the scope and enforcement of the agreement, including the arbitrability of 

given underlying disputes under the agreement.”  See Gulf Guar. Life Ins. Co. v. 

Connecticut Gen. Life Ins. Co., 304 F.3d 476, 486 (5th Cir. 2002).  Moreover, “as a 

matter of federal law, any doubts concerning the scope of arbitrable issues 

should be resolved in favor of arbitration . . . .”  Cone Mem’l, 460 U.S. at 24–25.  

Here, both questions are unequivocally answered in the affirmative. 

II. The Court Should Compel Arbitration 

A. An Arbitrator Should Decide Whether the Addendum is Valid.  
 

Plaintiffs acknowledge that they entered into a valid agreement requiring 

them to arbitrate their claims. (ECF 1, ¶¶ 4, 57 & 74). Whether the Addendum is 
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enforceable is a question that Plaintiffs and Westgate have expressly delegated to 

the arbitrator: “the interpretation or validity, including the validity, scope or 

applicability of this provision so arbitrate, shall be determined by binding 

arbitration.” This delegation provision indisputably sends the question of the 

validity and enforceability of the Arbitration Addendum along with any 

“gateway” issues to the arbitrator as a dispute delegated to him or her to resolve.  

The Supreme Court’s instructions are controlling:  

[C]ourts must enforce arbitration contracts according to their terms.  

Applying the Act, we have held that parties may agree to have an 
arbitrator decide not only the merits of a particular dispute but also 
‘gateway’ questions of ‘arbitrability,’ such as whether the parties 
have agreed to arbitrate or whether their agreement covers a 
particular controversy.’ 

 
Schein, Inc. v. Archer & White Sales, Inc., 139 S. Ct. 524, 529 (2019). Given that the 

making of the agreement to arbitrate is not disputed, this Court’s limited role is 

to order this case – including especially Plaintiffs’ challenge to the enforceability 

of the Arbitration Addendum – to arbitration.    

B. Alternatively, the Court should Find Plaintiffs Entered into a Valid 
Arbitration Agreement.  

 
If the Court declines to defer to the Parties’ delegation to the arbitrator and 

considers the validity of the Addendum, then it should compel arbitration 

because the Addendum is binding and valid.  The Court is to consider three 

factors: (1) whether a valid agreement to arbitrate exists; (2) whether an 

Case 6:22-cv-00629-RBD-GJK   Document 27   Filed 03/28/22   Page 9 of 17 PageID 146



 

10 

arbitrable issue exists; and (3) whether the right to arbitrate was waived.  See 

Pierre-Louis v. CC Solutions, LLC, No. 17-60781, 2017 WL 4841428, *2 (S.D. Fla. Oct. 

26, 2017). A motion to compel arbitration is treated as a Rule 12(b)(1) motion to 

dismiss for lack of subject matter jurisdiction.  See Tracfone Wireless, Inc. v. Simply 

Wireless, Inc., 229 F. Supp. 3d 1284, 1292 (S.D. Fla. 2017) (citing McElmurray v. 

Consol. Gov't of Augusta–Richmond Cnty., 501 F.3d 1244, 1251 (11th Cir. 2007)).  

Accordingly, in ruling on a motion to compel arbitration, the Court may consider 

matters outside of the four corners of the complaint.  Id. 

1. Plaintiffs’ Addendum is a Valid Contract.   

Under principles of contract law, the Addendum is binding and 

enforceable. Federal law makes an agreement to arbitrate “valid, irrevocable, and 

enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contract.”  9 U.S.C. § 2.  “[W]hen determining whether an 

arbitration agreement exists, ‘courts generally . . . should apply ordinary state-

law principles that govern the formation of contracts.’”  See Dasher v. RBC Bank 

(USA), 745 F.3d 1111, 1116 (11th Cir. 2014).  The Purchase Agreement has a 

choice of law provision:  

[i]t is the parties’ express intent that this Agreement and the rights, 
duties and obligations of the parties hereto shall be governed by and 
construed in accordance with the laws of the State of Florida 
(excluding application of its conflict of laws principles) . . . . 

 
(ECF 1-1 at 3).  Florida law therefore applies.   
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The Addendum is a valid contract.1 Under Florida law, a valid contract 

requires “offer, acceptance, consideration and sufficient specification of essential 

terms.”  See St. Joe Corp. v. McIver, 875 So. 2d 375, 381 (Fla. 2004).  Here, Plaintiffs 

entered into the Purchase Agreement with Westgate to purchase their timeshare, 

and as part of that purchase they agreed to the Addendum, as reflected by their 

initialing the first page and signing the second page of the Addendum. (ECF 1-3); 

(Ex. A). The essential terms of the Purchase Agreement and the Addendum are 

plainly presented. (ECF 1-1, 1-3). Plaintiffs acknowledge they executed the 

Addendum. (ECF 1 at ¶¶ 4, 57 & 74). See Greenberg, 2018 WL 4927910, *1.  

2. Plaintiffs’ Claims are Arbitrable.  

The Addendum encompasses Plaintiffs’ claims. In determining the scope 

of an agreement to arbitrate, courts look at the parties’ intent to submit the 

dispute to arbitration, starting with the language of the arbitration provision, and 

construing any doubt in favor of arbitrability in accordance with the strong 

federal policy favoring arbitration.  See Mitsubishi Motors Corp., 473 U.S. at 626. 

(“Thus, as with any other contract, the parties’ intentions control, but those 

intentions are generously construed as to issues of arbitrability.”).  

                                                 
1 Westgate’s Arbitration Addendums, identical to the one here, have been enforced by 
several other courts:  Smith v. Westgate Resorts, No. 1859SC001502 (Plymouth District 
Court, Mass. January 18, 2019); Law v. Westgate Lakes, LLC, Case No. 2019-CA-014142-O 
(9th Jud. Cir. Fla., February 20, 2020); and Leland v. Westgate GV at the Woods, LLC, Case 
No. 2046-CC00221 (Taney Cty., Mo. Cir. Ct., November 12, 2021). These orders are 
attached as Composite Exhibit B. 
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The Addendum is broad and covers Plaintiffs’ claims. (ECF 1-3); (Ex. A). 

Indeed, the Addendum submits every conceivable dispute surrounding or 

underlying the timeshare purchase transaction to arbitration:  

any controversy between the parties, including but not limited to 

any claim, dispute, suit, demand, cross claim, counter claim, third 
party complaint (whether statutory or in tort or otherwise) arising 
out of or relating to this Agreement or its negotiation, formation 

execution, performance, breach, termination, or enforcement… shall 
be determined by binding arbitration. 

 
(ECF 1-3); (Ex. A).   

There is no serious question that statutory claims are arbitrable, so 

Plaintiffs’ Military Lending Act claims are arbitrable. While Plaintiffs assert the 

Arbitration Addendum is void because of alleged MLA violations, that is a 

merits analysis and thus a decision for the arbitrator. And if considered a 

threshold determination, the Addendum’s delegation provision controls, again 

leaving the decision to the arbitrator. See Henry Schein, Inc., 139 S. Ct. at 529.  

3. Westgate has not Waived its Right to Arbitrate.  

Plaintiff has not and cannot contend Westgate waived its right to arbitrate.   

4. The Addendum is not Invalidated.  

Once the agreement to arbitrate is established, Plaintiffs bear the burden of 

proving the grounds for invalidation or non-enforcement of the Addendum.  See 

Green Tree Fin. Corp.-Alabama v. Randolph, 531 U.S. 79, 91 (2000); Spring Lake NC, 

LLC v. Figueroa, 104 So. 3d 1211, 1214 (Fla. 2d DCA 2012). The Court may 
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consider only challenges to the validity of the arbitration agreement itself, not the 

contract as a whole, a merits analysis that is to be conducted by the arbitrator.  

See Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 447 (2006); Prima Paint 

Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 403-404 (1967). And faced with the 

Addendum’s broad delegation to the arbitrator, the Court likewise cannot 

consider a challenge to the arbitration agreement as void as that does not change 

that that the arbitration agreement was, in fact, made, but rather is a defense to 

enforcement and, as such, a merits issue to be sent to arbitration. See K.F.C. v. 

Snap Inc., No. 21-2247, 2022 WL 871996, at *2 (7th Cir. Mar. 24, 2022) (“[T]he 

arbitrator, not a court, must decide whether K.F.C.'s youth is a defense to the 

contract's enforcement… an arbitration clause may delegate all other issues, 

including defenses, to the arbitrator….”).  

The standard FAA § 2 challenge to an arbitration agreement invokes state 

law unconscionability principles.  Florida, as most states, requires the confluence 

of both procedural and substantive unconscionability to invalidate a contract. See 

Garcia v. Church of Scientology Flag Serv. Org., Inc., No. 18-13452, 2021 WL 

5074465, at *6 (11th Cir. Nov. 2, 2021) (“Under Florida law, a party must establish 

both procedural and substantive unconscionability to void an arbitration 

agreement.”); Howse v. DirecTV, LLC, 221 F. Supp. 3d 1339, 1342 (M.D. Fla. 2016); 

Basulto v. Hialeah Auto., 141 So. 3d 1145, 1159 (Fla. 2014).  
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Here, Plaintiffs’ cannot credibly claim the Addendum is procedurally 

unconscionable, given they were afforded forty-five days from execution to opt-

out of the Addendum and regain the right to file a civil action.  (ECF 1-3); (Ex. A). 

Plaintiffs do not assert they opted out of the Addendum, and there is no 

evidence for it. (ECF 1). Lamour v. Uber Techs., Inc., No. 1:16-CIV-21449, 2017 WL 

878712, *14 (S.D. Fla. Mar. 1, 2017), report and recommendation adopted, 2017 WL 

11631486 (S.D. Fla. Aug. 28, 2017) applies Florida law and compels this 

conclusion:  

[B]ecause the Arbitration Provision was freely accepted by Plaintiff 
when he had sufficient time to consider it and the unfettered right to 
reject it, there can be no finding of procedural unconscionability and 
no finding of unconscionability under Florida law. 

 
And Owings v. T-Mobile USA, Inc., 978 F. Supp. 2d 1215, 1224 (M.D. Fla. 2013) 

explains why consideration of substantive unconscionability is now unneeded:  

Here, there was no take-it-or-leave-it provision in the Service 

Agreement. The caveat that the consumer may opt-out of arbitration 
within thirty days of signing the agreement obviates any argument 

of procedural unconscionability.  Finding the Service Agreement is 

not procedurally unconscionable, the Court need not consider the 
possibility of substantive unconscionability. 

 
Regardless, a plain reading of the Addendum assures the reasonableness 

of the arbitration process it compels. A long established international arbitration 

forum (American Arbitration Association) is selected, with its carefully 

promulgated rules providing a predictable process. All substantive claims 
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Plaintiffs may have – including fee-shifting claims – are entertained without 

limitation. The Parties specific agreement to the application of the Federal Rules 

of Evidence and applicable substantive law fosters a predictable outcome for 

each party. The Arbitration Addendum, even if such scrutiny can be dispensed 

with, passes substantive unconscionability muster.  

The Military Lending Act likewise cannot invalidate the Addendum. 

Plaintiffs’ opposition to this Motion for this reason is foreshadowed in their 

Complaint: the Addendum is void because Westgate allegedly violated the MLA. 

(ECF 1). But this places the cart squarely in front of the horse. The application of 

the MLA to this mortgage transaction, and the embedded, inseparable question 

whether the transaction is exempt, is the merits issue this case presents. Merits, 

especially when, in the face of a broad delegation to the arbitrator, it governs the 

gateway issue of enforceability of the arbitration agreement, is for the arbitrator. 

See Henry Schein, Inc., 139 S. Ct. at 529. This is, in effect, no different than the 

defense to the enforcement of an arbitration agreement that figured in K.F.C. v. 

Snap Inc., supra.  The Seventh Circuit acknowledged that the defense could void 

the contract, the result Plaintiffs seek here via the MLA. But in the face of a 

delegation provision, such as that of the Addendum here, that defense was for 

the arbitrator, not the court. 
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III. The Case Should be Dismissed, not Stayed.  

Finally, the proper disposition of this case after compelling the Parties to 

proceed to arbitration should be dismissal.  The FAA instructs that the Court 

“shall on application of one of the parties[,] stay the trial of the action until such 

arbitration has been had in accordance with the terms of the agreement.”  9 

U.S.C. § 3 (emphasis added). But such result is not immutable. “[T]his rule ‘was 

not intended to limit dismissal of a case in the proper circumstances. The weight 

of authority clearly supports dismissal of the case when all of the issues raised in 

the district court must be submitted to arbitration.’” See Gilchrist v. Citifinancial 

Servs., Inc. 334, LLC, No. 6:06-CV-1727ORL31KRS, 2007 WL 177821, at *4 (M.D. 

Fla. Jan. 19, 2007) (citing Samadi v. MBNA Am. Bank, N.A., 178 Fed. Appx. 863 

(11th Cir. 2006); Caley v. Gulfstream Aerospace Corp., 428 F.3d 1359 (11th Cir. 

2005); Jackson v. Cintas Corp., 425 F.3d 1313 (11th Cir. 2005)).  

Here, all of Plaintiff’s claims are subject to and should be compelled to 

proceed to arbitration. Accordingly, the Court should exercise its discretion to 

compel arbitration and dismiss this case. See Gilchrist, 2007 WL 177821, at *4.  

IV. Conclusion.     

Westgate respectfully requests that this Court dismiss Plaintiffs’ 

Complaint and order Plaintiffs’ claims be arbitrated. 
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V. Local Rule 3.01(g) Certification. 

Defense Counsel certifies that, on March 28, 2022 by telephone, the Parties 

conferred before the filing of this Motion. The Parties were unable to come to an 

agreement.  

 
Dated:  March 28, 2022   Respectfully submitted, 

 
By:   /s/ Richard Epstein                 

RICHARD W. EPSTEIN, ESQ.  
Bar No. 229091 
JEFFREY A. BACKMAN, ESQ.  

Bar No. 662501 

SHANE MCGLASHEN, ESQ.  
Bar No. 1018642  
GREENSPOON MARDER LLP  
200 East Broward Boulevard, Suite 1800 
Fort Lauderdale, Florida 33301 

Telephone: 954.491.1120 
richard.epstein@gmlaw.com 
jeffrey.backman@gmlaw.com 
shane.mcglashen@gmlaw.com 

Attorneys for Defendants 
 
 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 28, 2022, the foregoing was 

electronically filed with the clerk of the court using the CM/ECF Portal, which 

will send notice of filing and a service copy to all counsel of record. 

 /s/ Jeffrey A. Backman  

       RICHARD W. EPSTEIN 
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